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UNITED STATES CIRCUIT COURT OF APPEALS. 


SECOND CircuIrT. 


In rE L. HAMMEL & CO. (No. 184.)* 


BANKRUPTCY—ADMINISTRATION OF ESTATE—INSURANCE 
POLICY—CHANGE OF BENEFICIARY. ; 


Under Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 
1913, § 9654), providing that, where a bankrupt has a life insurance 
policy payable to himself or his estate, which has a cash surrender 
value, he may pay such value to the trustee and retain the policy, 
the court cannot compel a bankrupt, who had taken out an insurance 
policy, in which his wife was designated as beneficiary, but which 
gave him the right to change the beneficiary, and which had no cash 
surrender value, but on which he could borrow a fixed sum with 
the consent of the beneficiary, but not otherwise, to substitute him- 
self as beneficiary and borrow the amount of the loan value of 
the policy for the benefit of creditors. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 
223, 224; Dec. Dig. § 143.) 


Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

This cause comes here on petition to revise an order of the District 
Court, Southern District of New York. The order directed the trustee 
in bankruptcy of Max Hofmann, one of the members of the firm of 
L. Hammel & Co., bankrupts, to hold a life insurance policy of the bank- 
rupt under the provision of section 70a of the Bankruptcy Act. 


* Decision rendered, Feb. 9, 1915. 221 Fed. Rep. 56. 7 
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Before Lacombe, Ward, and Rogers, C. JJ. 


Emanuel S. Cahn, of New York City, for Petitioner. 
Lawrence B. Cohen, of New York City (Myron L. Lesser, of New 
York City, of counsel), for Respondent. 


LacomsE, C, J. 

The policy, which was issued by the New York Life Insurance 
Company August 25, 1903, insured the life of Max Hofmann for 
. $3,000, for the benefit of his wife, Bertha Hofmann. It provided 
that the insured might change the beneficiary of the policy at any 
time by written notice to the company; also that he might at any 
time declare any beneficiary then named to be an absolute bene- 
ficiary, after which designation all right to change the interest 
of the beneficiary shall cease. If any beneficiary or absolute 
beneficiary should die before the insured, the interest of such 
beneficiary shall be payable to the executors or administrators of 
the insured. Hofmann never declared any absolute beneficiary. 
It is objected that this petition to revise should have been taken 
by or joined in by the bankrupt. In the view we take of the 
merits of the case, the objection seems unimportant. 


The policy has no “cash surrender value,” either provided for 
on its face, or established by concession and practice of the 
company, as in Hiscock vs. Mertens, 205 U. S, 202, 27 Sup. Ct. 
488, 51 L. Ed. 771. It is contended that it had a “loan value”; 
that is, under its provisions the insured might now borrow of 
the company about $2,000 on the sole security of the policy. 
This loan, however, would be made only in the event that the 
beneficiary consented to it and signed the note or agreement for 
repayment of said loan, Life insurance is property, and would 
as such pass to the trustee under the same conditions as other 
property, were it not for the proviso to section 70a, which was 
construed by this court in Re Judson, 192 Fed. 834, 113 C. C. A. 
158, and by the Supreme Court in Burlingham vs, Crouse, 228, 
U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 
148, where the court says :— 

“True it is that life insurance policies are a species of prop- 
erty and might be held to pass under the general terms of sub- 
division 5, section 70a, but a proviso dealing with a class of this 
property was inserted and must be given its due weight in con- 
struing the statute.” 

In the case last cited the beneficiary was the estate of the in- 
sured and the policy had a cash surrender; it was held that 
upon the payment of that sum to the trustee the policy should be 
undisturbed. The question here presented is whether, under the 
ruling in the Crouse Case, the loan value of this policy is to be 
treated as a surrender value, and the sum which can be bor- 
rowed on it from the company is to be borrowed and turned over 
to the trustee. 
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Not a dollar can be obtained on this policy from the company, 
unless the beneficiary consents and signs the loan agreement. 
That beneficiary is now Bertha Hofmann. ‘The contention is 
that the insured should, under the power reserved in the con- 
tract with the insurance company, cancel the original designation 
of a beneficiary, and substitute himself or his estate, should then 
obtain the loan from the company and turn it over to the trustee— 
possibly the trustee, if the designation were changed to insured’s 
estate, might himself obtain the amount of the loan from the 
company—that proposition need not be passed upon. 


Twelve years ago the bankrupt took out this policy for the 
benefit of his wife, so as to secure to her $3,000 in the event of 
his death. This was a laudable and proper thing to do; public 
policy encourages the making of such provisions for an un- 
certain future. The policy contains a clause authorizing the 
insured to change his beneficiary, a perfectly proper clause; she 
might predecease him, or desert him, or become unfaithful. 
There is nothing to suggest any such reason for making a change. 
On the contrary, the presumption is that now, when he is a 
bankrupt, and his death in the near future would, except for this 
insurance, possibly leave her in poverty, he would not volun- 
tarily cancel his designation of her as the beneficiary. It can- 
not be assumed that, of his own motion, he would take away 
from her the small sum which the beneficial system of life in- 
surance and his own savings during twelve years have made it 
possible to secure to her as a last resource, should he die and 
leave nothing behind him. The proposition that he should be 
constrained against his will, by an order enforceable by im- 
prisonment in the event of disobedience, to deprive his wife of 
her present interest in the policy, to make himself the beneficiary, 
to borrow two-thirds of the $3,000 from the company, and turn 
it over to his creditors, and then to make her again the bene- 
ficiary of the remaining third, seems contrary to public pelicy 
and to good morals. We are unwilling to give this effect to the 
statute, unless constrained to do so either by its language or 
by controlling authority. 

Since we are not satisfied that Burlingham vs. Crouse requires 
such a disposition of the question presented, the order of the 
district court is reversed. 
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UNITED STATES DISTRICT COURT. 


E. D. Lousiana. 





In RE DREUIL & CO. (No. 1725.)* 


2. INSURANCE—LIFE INSURANCE— VESTED INTEREST OF 
BENEFICIARY. 


Under an endowment insurance policy providing for payment of the 
amount thereof at the expiration of twenty years to insured or his 
executors, administrators, or assigns, with a proviso that if insured 
dies within such period payment is to be made to his wife if she 
survives him, the wife has a vested right in the policy, of which 
she cannot be deprived without her consent. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


In Bankruptcy. In the matter of Dreuil & Co., bankrupts. On 
appeal by the trustee from an order of the referee. Order amended and 
affirmed. 


Hall, Monroe & Lemann, of New Orleans, La., for Trustee. 
Charles A. Butler, of New Orleans, La., for Bankrupts. 


Foster, D. J. 


In this case it appears that the members of the bankrupt firm, 
Joseph and Raymond Dreuil, surrendered certain policies of life 
insurance, and subsequently their wives proceeded against the 
trustee by way of rule to have the said policies turned over to 
them as their paraphernal property. The referee’s judgment 
as to some of the policies is not objected to, but with regard to 
certain policies in the Penn Mutual Life Insurance Company of 
Philadelphia the referee found that these policies had cash sur- 
render values which the trustee might recover, but that the wives 
also had vested interests in the cash surrender values of these 
policies, of which they could not be divested, and directed the 
trustee to ascertain the relative equities and make distribution 
accordingly. From this order the trustee has appealed. 


The policies in question are known as endowment policies, and 
the full amount is made payable at the expiration of twenty years 
to the insured, or his executors, administrators, or assigns, with 
the proviso that, if the insured die before this date, payment is 
then to be made to his wife (naming her) if she survive him. The 
policies provide for certain loan and cash surrender values, and 
it is shown that the company has actually loaned certain sums to 
the bankrupts on all of them, but there is a further cash surrender 
or loan value on each of them. 


[1] It may be considered settled that only the cash surrender 
value of a life insurance policy passes to the trustee, and this must 


* Decision rendered, Apr. 8, 1915. 221 Fed. Rep. 796. 
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be ascertained as of the date of the adjudication. Hiscock vs. 
Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771; Burling- 
ham vs. Crouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 
46 L. R. A. (N. S.) 148; Everett vs. Judson, 228 U. S. 474, 33 
Sup. Ct. 568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154. 

[2] In so far as the law of Louisiana is concerned, it may also 
be considered settled that where a policy is of the semitontine 
variety, as in this case, the beneficiary has a vested right in the 
policy, of which she cannot be deprived without her consent. 
Lambert vs. Penn Mutual Life Ins: Co., 50 La. Ann. 1027, 24 
South. 16. 


[3] And where the policy is terminated before its maturity, the 
rights of both the insured and the beneficiary may be determined 
by an actuary under the principles applying to life insurance 
generally. Carr vs. Hamilton, 129 U. S. 252, 9 Sup. Ct. 295, 32 
L. Ed. 669. 


The decision of the referee in this case was correct and in keep- 
ing with the weight of authority, though there are cases to the 
contrary. The trustee will probably experience no difficulty in 
inducing the actuaries of the company to work out the relative 
interests of the beneficiary and the bankrupt, and when that is 
done the bankrupt may be granted the right to redeem the policy 
within thirty days, in default of which the trustee will be directed 
to sell his interest in the policy. 

The order of the referee will be amended to conform to the 
above views, and, as amended, will be affirmed. f 
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SUPREME COURT OF LOUISIANA. 


HANMORE 
vs. 


METROPOLITAN LIFE INS. CO. 


In rE HANMORE. (No. 21078.)* 


{INSURANCE —LIFE INSURANCE POLICY — VALIDITY — WAR- 
RANTY AGAINST DISEASE. 


An insurance policy containing the warranty that, “This policy is void 
if the insured * * * has had before its date any pulmonary 
disease,” is binding, and it will be enforced where the evidence 
shows that the insurance company had a medical examination made 
of the applicant before the policy was issued, and where it also 
showed that the applicant had pulmonary disease prior to the date 
of the examination, although the medical examiner for the insurance 
company failed to discover the presence of said disease. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


O’Niell, J., dissenting. 


Action by Amelia Hanmore, wife of Arthur Meyran, against the 
Metropolitan Life Insurance Company. Judgment for defendant was 
affirmed hy the court of appeal, and plaintiff applies for certiorari or 
writ of review. Application denied. 


James O’Connor, of New Orleans, for Applicant. 
Howe, Fenner, Spencer & Cocke, of New Orleans, for Respondent. 


SOMMERVILLE, J. 

Plaintiff sued on two small policies issued by defendant com- 
pany on the life of her minor daughter. There was judgment in 
favor of plaintiff on the policy first issued, and that portion of the 
judgment is final. ‘There was judgment in favor of the defendant 
company on the second policy; and application has been made 
by plaintiff to this court to review that portion of the judgment of 
the court of appeal. 

The policies sued on contain the following warranty clause :— 

“This policy is void if the insured * * * has had before 
said date [of policy] any pulmonary disease,” etc. 

The evidence on the trial showed that the insured died of 
tuberculosis; but, as the policies were incontestable after two 
years the first policy was held to be binding on the insurance 
company. 


* Decision rendered, Apr. 12, 1915. Rehearing denied, May 10, 1915. 
68 South. Rep. 385. Syllabus by the Court. 
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Plaintiff invokes Act No. 97 of 1908, p. 139, which provides 
that :— 

“Life, health and accident insurance companies, which issue 
policies or contracts of insurance to the insured without a medical 
examination by a physician, shall waive their rights to claim for- 
feiture for misrepresentation, etc., under certain conditions.” 

But the act is without application here, for the reason that the 
evidence discloses that examinations of the deceased were made 
by physicians of the defendant company prior to the issuance of 
each policy. The record shows that plaintiff was asked by her 
counsel with reference to the second policy, now under con- 
sideration :— 

“Q. Do you know the name of the doctor that made the second 
inspection ?” 

And the answer was :— 

“Dr. Walter Richards.” 

While Dr. E. J. Richard, the family physician of plaintiff and 
the deceased, was on the witness stand for defendant, counsel 
for plaintiff asked him, on cross-examination :— 

“Q. Well, now, how about the examination made—-that is, in 
1909—how about the examination made May 20, 1912?” 

And the witness was again asked, by counsel for plaintiff :— 

“QO. Let us take the next one. She was examined again for 
another policy on May 20, 1912—three years and a month after 
the first inspection. Would there have been anything in her ap- 
pearance that would have indicated that she was suffering with 
pulmonary tuberculosis ?” : 

An examination having been made by a physician prior to the 
issuance of the policy, Act No. 97 of 1908 has no application. 

The evidence of Dr. E. J. Richard, the family physician of the 
plaintiff and the deceased, is positive that the deceased had tuber- 
culosis, or pulmonary disease, before the policies sued upon were 
issued, and that the warranty was thus violated. Dr. Walter 
Richards, who made the second examination of the deceased, was 
not called to the witness stand to explain why he had recom- 
mended the risk to the defendant company, or to contradict the 
testimony of Dr. FE. J. Richard. The testimony of the latter is 
positive that the deceased had tuberculosis before the policy was 
issued ; and under the express terms of the policy it is void. 

The rule nisi issued in this case is recalled; and the applica- 
tion for writs of certiorari and review is denied, at applicant’s cost 


O’Neill, J., dissents. 
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COURT OF CIVIL APPEALS OF TEXAS. 


DALLAS, 


STATE MUT. LIFE INS. CO. 
vs. 
ROSENBERRY ert at. (No. 7273)* 


1. INSURANCE—LIFE INSURANCE—REINSTATEMENT OF 
POLICY —REVIVER OF CONTEST CLAUSE. 


Where a life insurance policy is issued providing that it shall not be 
contestable after one year, and, after lapsing for nonpayment of pre- 
miums, is revived in accordance with its provisions, the contest 
clause is also revived, and the company is not barred from contest- 
ing the policy within one year after the revival, although several 
years have elapsed since the first issuance of the policy. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


2. INSURANCE—LII'E INSURANCE—ASSIGNMENT OF POLICY 
—ESTOPPEL OF INSURER. 


Under Rev. St. 1911, art. 4953, providing that every policy of insurance 
issued after the Ist day of January, 1910, shall contain the entire 
contract between the parties, where a life insurance policy was issued 
in the year 1908, with the provision that it should be incontestable 
after one year, and, having lapsed for nonpayment of premiums, was 
assigned by the insured to the plaintiffs, to secure his debt, and 
subsequently, after January 1, 1910, was revived in accordance with 
its provisions, the insurer having knowledge of the assignment, 
there being nothing said in the renewed policy that it was a renewal 
and no mention being made of any circumstance that made it subject 
to forfeiture, the insurer was estopped to contest payment of such 
policy to the assignees on the ground that in applying for its renewal 
the insured had made certain material false statements as to his 
condition of health, although the insurer had no knowledge of the 
falsity of the statements previous to the renewal, since the insurer’s 
assent to an assignment creates a new contract between it and the 
assignee. 


(For other cases, see Insurance, Cent. Dig. § 1039; Dec. Dig. § 393.) 


Appeal from District Court, Wood County; R. W. Simpson, Judge. 

Action by Charles M. Rosenberry and others against the State 
Mutual Life Insurance Company. Judgment for plaintiffs, and defend- 
ant appeals. Affirmed. 


Seay & Seay, of Dallas, Harris & Britton, of Quitman, and Maddox 
& Doyal, of Rome, Ga., for Appellant. 
J. H. Beavers and R. B. Howell, both of Winnsboro, for Appellees. 


Rainey, C. J. 
This suit was brought by Charles M. Rosenberry, brother and 
beneficiary, Woody Rhone, assignee in the policy against appel- 


* Decision rendered, Mar. 13, 1915. Rehearing denied, Apr. 17, 1915. 
175 S. W. Rep. 757. 
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lant, on a policy issued by the appellant on January 15, 1908, to 
Elmer FE. Rosenberry, for the sum of $10,000. Appellees alleged 
that said Charles M. Rosenberry was a brother of the deceased 
and beneficiary, and that the said Elmer E. Rosenberry was 
indebted to the said Charles M. Rosenberry and the said Woody 
Rhone in the sum of several thousand dollars, and that said 
policy was made payable to the said Charles M. Rosenberry as 
beneficiary, and to the said Woody Rhone as assignee, to the 
extent of said Rhone’s indebtedness. They allege that Elmer E. 
Rosenberry died on the Ist day of July, A. D. 1913, and had 
in all respects complied with all the provisions and conditions 
of said policy; that on the 5th day of August, 1913, they gave 
to the appellant due notice and proof of the death of said Elmer 
E. Rosenberry and demanded of the appellant said sum of 
$10,000. The appellant answers by saying that on the 4th day 
of November, 1912, Elmer E.. Rosenberry made application to 
reinstate the policy in question, which said policy had been 
previously lapsed by said Elmer E. Rosenberry; that in said 
application he answered certain questions, in substance, that he 
had consulted Dr. J. O. McReynolds for trouble in his eyes; 
that he had not been examined since date of former policy for 
life insurance, without a policy having been issued as applied 
for, or reinstated; that he was in sound health and that he 
had not been recently exposed to consumption; that in regard 
to the answers to said questions in said application contained, 
there was the following warranty signed and executed by the 
said Elmer E. Rosenberry :— 


“T warrant on behalf of myself and of any person who shall 
have or claim any interest in said policy each of the above answers 
to be full, complete and true, and I agree that they shall with 
the following agreement be taken as a basis of reinstatement 
of the above policy on my life; which policy by nonpayment 
of premium due on January 13, 1912, is not now in force, ex- 
cept as provided by the nonforfeiture conditions of said policy. 

“T further agree that said policy shall not be considered re- 
instated by reason of the collection of any check or order, or 
the use of any cash paid, or note given in settlement for or on 
account of said premiums until this certificate shall be approved 
by the proper officer at the home office; it being understood that 
in the event this application for reinstatement is not approved 
by the proper officer of the company at the home office, the 
company shall refund to me any payment or settlement made on 
account of said premium. I further agree that the acceptance 
of this certificate and the reinstatement of said policy shall not 
be taken as a precedent for future similar action on the part 
of the company. 


“TSigned] —_E. E. Rosenberry.” 
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Dated at Syracuse, Kan., the 4th day of November, 1912. 
Postoffice address given as Dallas, Tex. 

Appellant further answered that the answers were untrue, 
that he had been ill, had consulted a physician, had been examined 
for life insurance without a policy having been issued, and was 
not, at the time of the execution of the application for rein- 
statement in sound health, but was afflicted and suffering with 
tuberculosis of the throat; that on October 2, 1913, appellant 
had first discovered said answers were untrue, and that it would 
defend on that ground; that said answers were untrue and 
material to the risk, and had it known they were false at the 
time, it would not have reinstated the deceased. 

“By a supplemental petition appellee denied upon information 
and belief that said policy had been lapsed, as alleged, and that 
they did not either admit or deny that said Elmer E. Rosen- 
berry made application for reinstatement in the defendant com- 
pany, did not admit or deny the allegations as to the appellant 
having discovered the falsity of the answers to the questions 
on the 17th day of September, and that the said answers were 
not full, complete, and true, and would neither admit nor deny 
that said Elmer I. Rosenberry had been ill and consulted a 
physician, and had been examined for life insurance without 
a policy having been issued, or reinstated, or that said Elmer FE. 
Rosenberry was not in sound health, or afflicted with tubercu- 
losis, or tubercular laryngitis and enteritis, or that said matters 
were material to the risk or contributed to the contingency upon 
which the policy became due. They admit that they were served 
with the notice of contest, as alleged, on October 2, 1913. They 
did not admit the truth of the contents of said notice. They 
neither admit nor. deny that the matters and things misrepre- 
sented were material to the risk, or that the company would not 
have reinstated said policy had the questions been fully, com- 
pletely, and truthfully answered. They further pleaded that if said 
policy of insurance had lapsed or become forfeited, appellant by its 
acts, words, and conduct waived the forfeiture and lapsing there- 
of, if it had lapsed, and that it was estopped to claim a forfeiture 
or lapse of said policy, alleging that if there was such a lapse 
or forfeiture, the appellant knew thereof, and with such knowl- 
edge and information the appellant by its words, acts, and con- 
duct and negotiations recognized and held out to appellees, and 
more especially to appellee Charles M. Rosenberry, that said 
policy of insurance was not forfeited, or lapsed, and was a 
valid and subsisting obligation by said defendant company plac- 
ing on the back thereof the following indorsement: ‘October 
26, 1912. The beneficiary in this policy is by virtue of a written 
notice from the insured changed to Charles M. Rosenberry, 
brother of the insured. John W. Maddox, President.’ 

“Appellees further allege that on the 8th day of January, 
A. D. 1913, the appellant by indorsement of the policy accepted 
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notice of the assignment of said policy to the appellee Woody 
Rhone, and by said indorsement appellant thereby consented 
to said assignment of said policy. That by such negotiations 
with these appellees in regard thereto, and by the terms of the 
policy which provided a change of beneficiary during the con- 
tinuance of the policy, appellant held out said policy as valid 
and subsisting, and held out to these appellees that it waived 
any default, if any, that may have been made by the prior bene- 
ficiary, Elmer E, Rosenberry, and accepted thereafter the sum 
of $556 from said appellees, or one of them, in payment of 
premium. 

‘Appellees further allege that, relying on said acts, words, 
and conduct of the appellant, and the fact that it did not and 
would not insist on the forfeiture clause of said policy, or the 
lapsing thereof, and relying on the conduct of the appellant that 
if the policy had lapsed it had been waived, the appellees be- 
came the equitable and legal holders of said policy after the 26th 
day of October, A. D. 1912, and accepted the safhe as innocent 
and bona fide holders for value as security for the amount owing 
and due them by said Elmer E. Rosenberry in excess of the 
face of said policy. 

“They further allege that if any application for reinstatement 
was made by Elmer E. Rosenberry on the 4th day of November, 
A. D 1912, or any health certificate furnished by him at that 
time, the same was for the change of beneficiary to the appellee 
Charles M. Rosenberry, and that said application and said health 
certificate and attempted reinstatement, as alleged, by reason 
of the terms of said insurance, and by the words, acts, and con- 
duct of appellant, were wholly unnecessary and not essential to 
the validity of said policy, and were wholly void, and ought not, 
and could not, have been required of said Elmer E. Rosen- 
berry, or these appellees; that a reinstatement under the terms 
of the policy could not be valid unless and in the event only 
that said policy was lapsed or forfeited, and that as to these 
appellees, more especially the appellant had waived any* lapse or 
forfeiture of said policy, if there had been any. 

“They further allege that said reinstatement could not affect 
the previously acquired rights of the appellees; that neither 
of them were consulted or had any notice of the same, but were 
led to believe that said appellant did not consider said policy 
lapsed, or that it required, or would require, a reinstatement; 
that the said Charles M. Rosenberry had been made beneficiary 
and become possessed of the vested rights of said policy before 
said reinstatement was shown to have been made; and that 
said reinstatement could not affect their rights. 

“They further alleged that said policy provided that it should 
be incontestable after being in force one year, and that it had been 
in force more than one year from its date. 
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“They further alleged that if there had been a default in the 
payment of premiums, the extended insurance and loan value 
as provided in the table for extended insurance and loan values 
shown in said policy would have kept said policy alive for a 
period of time beyond the death of said Elmer E. Rosenberry.” 

Appellant by supplemental answer excepted to appellee’s sup- 
plemental petition: (1) That the acts of appellant alleged did 
not constitute a waiver of the forfeiture of the policy; (2) that 
the allegation that appellees are innocent bona fide holders for 
value as a life policy is not a negotiable instrument, and as 
to assignee Rhone he would be limited to the amount of his 
insurable interest in the life of deceased; (3) that neither 
the policy nor the law requires that a beneficiary or an assignee 
be notified of the lapsing of a policy for a failure to pay the 
premium; (4) that the allegations as to the incontestable clause, 
and to the clause extending the insurance and loan value, “as 
provided in the table for extended insurance and loan values 
shown in said policy, would have kept the said policy alive 
and in force for a period of time beyond the death of the said 
Elmer E. Rosenberry,” because of the indefinite statements— 
and further answered, denying that the acts and conduct alleged 
constituted a waiver; that the date of the indorsement, Oc- 
tober 26, 1912, was not the correct date, but that the change 
was made after November 6, 1912; that the application to make 
said change was made October 26, 1912, and the same was dated 
back for clerical conveniertce so as to make the dates of the 
application and of the change coincide; that the insured could, 
by the terms of the policy, have the change made as to the bene- 
ficiary, but such change could not take effect until indorsed on 
the policy by the company; that said change never took effect 
until after the reinstatement; that the forfeiture was caused by 
the failure to pay the premium, and that under the attempted re- 
instatement the policy had not been in force a year; that as the 
said premium fell due, the insured was due the company $670, 
and by said agreement to reinstate the loan was increased to 
$910, and that by reason thereof was not continued in force 
by its own earnings; that by the terms of said policy the com- 
pany could deduct said indebtedness, and asked that this be done 
in the event it was held liable. Appellee replied that appellant 
was estopped from denying that the change was made at a 
different date than October 26, 1912, and, further, that if the 
appellant dated said indorsement back to October 26, A. D. 1912, 
when in fact it was made after that date, and after the reinstate- 
ment, then by so doing it waived the reinstatement, and waived 
the forfeiture of the policy, and that it held out to these ap- 
pellees that it had intended to treat the policy as alive on the 
26th day of October, A. D. 1912, and after the alleged nonpay- 
ment of the premium. The case was tried before the court 
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without a jury, and judgment rendered for appellees after de- 
ducting the $910 as follows: For Charles M. Rosenberry 
$5,953.60; and Woody Rhone $3,556.40—from which this appeal 
is taken. 


In the year 1908 appellant issued a policy insuring the life of 
E. E. Rosenberry for $10,000. The policy contained a clause 
to the effect that it was incontestable after twelve months. The 
premiums for each year were paid until January 15, 1912. The 
matter thus stood until November 4, 1912, when E.. E. Rosenberry 
made application for reinstatement, in which application, in 
answer to questions asked by the company, said Rosenberry 
replied that he had not been in ill health since the issuance of 
the policy. To the question, “Have you consulted a physician 
since date of above policy? lf so, whom, for what, and when?” 
he answered: “Yes. Dr. J. O. McReynolds; examination of 
eye.” To the question, “Have you, since date of above policy, 
been examined for life insurance without a policy having been 
issued as applied for, or reinstated?” he answered, “No.” To 
the question, “Are you now in sound health?” he answered, 
“Yes.” He warranted said answers to be full and correct. His 
answer to the question as to whether he had been examined for 
life insurance without a policy having been issued was untrue, 
as he had been so examined and no policy issued. Whether or 
not he was in sound health at the date of the application for 
reinstatement the evidence conflicted, and in support of the 
judgment we find that his health was sound. On October 26, 
1912, E. E. Rosenberry wrote to appellant company that he had 
changed the beneficiary in accordance with the beneficiary clause 
of the policy from his estate to Charles M. Rosenberry, his 
brother, and this change was indorsed on the policy as of date 
October 26, 1912. Appellant’s witness testified that said indorse- 
ment was placed on the policy on the 19th day of December, 1912, 
and October 12, 1912, was written for clerical convenience to show 
the date of the application. On the 6th day of November, 1912, 
said policy was assigned to Woody Rhone by E. E. and Charles 
M. Rosenberry, to secure him in any: indebtedness owing by 
FE. E. Rosenberry. A duplicate of this assignment was furnished 
the appellant and retained by it. Neither Charles M. Rosen- 
berry nor Woody Rhone, at the time of the change of bene- 
ficiaries, nor at the time of the assignment of said policy, knew 
anything of the forfeiture of the policy, or of the incorrect 
answers made by F.. E.. Rosenberry. Neither did appellant know 
of the incorrect answers made by I. E. Rosenberry until Sep- 
tember 17, 1913, which was after E. E. Rosenberry had died 
on July 1, 1913. When appellant discovered the fact of the 
incorrect answers in September, 1913, it immediately notified 
appellees that it would not pay for that reason, but would con- 
test payment. 
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Appellant presents only one assignment of error, the sub- 
stance of which is embraced in two propositions, as follows :— 


“Where a policy of insurance issued in January, A. D. 1908, 
was lapsed by the failure to pay the premium due on July 15, 
A. D. 1912, and an application for reinstatement of the same 
was made on November 6, A. D. 1912, in which the appli- 
cant’s answers stated that he was in sound health at the time, 
and that he had not made application for life insurance, or an 
application to reinstate a policy without said application for 
reinstatement, or issuance of policy being granted, since the 
date of the issuance of the policy in question, and the evidence 
disclosed that in truth and in fact during said time the defendant 
had made application to another life insurance company, had 
been rejected, and that he was not in good health, but was 
suffering from tuberculosis at the time and died as a result 
of the same in July, 1913, and where the evidence further dis- 
closed that the insurance company, within the statutory time 
after discovering the falsity of said answers to said questions, 
notified the claimants that said policy would be contested upon 
the grounds indicated, and properly served said notice, a judg- 
ment should be rendered for the insurance company where the 
truth of said answers to said questions were warranted to be 
true by the applicant and were used as a basis by the cgmpany 
to reinstate the same. 

(2) Where a policy provides, “This policy shall be incon- 
testable after it has been in force for one year,’ and such 
policy has been lapsed as the result of the failure to pay the pre- 
mium, the time within which to contest the same begins to run 
from the date of its reinstatement, or attempted reinstatement, 
and if the insured died within less than a year from the date 
of said purported or attempted reinstatement, the defendant 
would not be prohibited from contesting said policy, especially 
upon the grounds that the application for reinstatement con- 
tained answers to questions propounded to the assured that 
were false and untrue, and under such circumstances judgment 
should have been rendered for the appellant.” 


[1] ‘The deceased, Rosenberry, having answered incorrectly, 
as shown above, to questions propounded by appellant, and upon 
which answers the reinstatement of the policy was based, would 
be sufficient to avoid the policy, notwithstanding the incontest- 
able clause in the policy, for we are of the opinion that the 
incontestable clause was revivified by the reinstatement and did 
not bar the appellant from contesting the right of recovery for 
acts of the deceased in procuring a reinstatement of the policy, 
one year not having elapsed after said reinstatement. 

[2] However, we regard the foregoing as immaterial to a 
decision of this case, notwithstanding the false answers, for we 
think the appellant is estopped from urging said matters as a 
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defense by reason of the assignment of the policy to secure 
an indebtedness. When an insurance company issues a policy 
and thereafter consents to its assignment, a new contract is 
thereby created, and the assignee takes free from all vitiating 
circumstances of which he is innocent, and the company is 
estopped from denying its validity, though ignorant of any 
vice that would forfeit the policy, before its issuance. Elis vs. 
Insurance Co. (C. C.) 32 Fed. 646. 


The policy in controversy was dated in the year 1908, and 
purports to have been issued at that time, and is identical with 
the original. Appellant claims it is a renewal of the original 
policy, but there is nothing written thereon or attached thereto 
showing it to be a renewal of the original (R. S. art. 4953), 
and the beneficiary and assignee did not know anything of the 
renewal, nor of any circumstance that made it subject to for- 
feiture. The assignment was made about the time of renewal, 
as claimed by appellant, and the renewal was made by the ap- 
pellant with the knowledge of the assignment. Therefore the 
appellant is estopped from interposing any defense of any act 
not committed by the assignee, or of which he was ignorant at 
the time of the assignment of the policy. On the question of 
estoppel in the case of Ellis vs. Ins. Co., supra, Mr. Justice 
Brewer, speaking for the court, said :— 


“There may be estoppel without knowledge. Suppose the 
insurance company had given a contract to pay a certain sum 
of money, a non-negotiable contract, and the party holding that 
contract had transferred it, assigned it to this plaintiff, and prior 
to such assignment the plaintiff had gone to the insurance com- 
pany, and asked if that contract was in force, and the full amount 
due thereon, and he was told that it was; he could recover the 
full amount of that contract, although unknown to the insurance 
company, and before the transfer and assignment, the assignor, 
having collections, which he was authorized thus to use, col- 
lected money belonging to the insurance company, and applied it 
upon that debt. There would be an estoppel by reason of its 
statement that the full amount was due on that contract, which 
had misled the purchaser, and yet a statement made in ignorance 
of the real facts. This consent to the assignment, though not 
in terms a like statement, yet, dealing with things in a practical 
way, must be construed to have a similar effect, and as a state- 
ment by the insurance company that it recognized that policy 
as a valid instrument. Surely it would be unjust to think that 
the insurance company put itself into the position of assenting 
to the transfer of a policy which had no validity, going through 
the form of consenting to that which had no legal existence 
and was worthless. These considerations, although we concede 
that the question is one of not perfect transparency, lead us 
to the conclusion that this assignment must be taken, in the 

Vol. XLVI.—2 








18 Insurance Law Journal Vol. 46. [ July, 1915. 


language of the text-books and the authorities, to create a new 
contract between the assignee and the insurance company; a 
new contract embracing, as of present writing, the same terms 
and stipulations as were embraced in the contract originally 
written between the assignor and insured. This being the case, 
these prior incumbrances did not vitiate this policy, and the 
motion for a new trial must be overruled.” 

We think the principle announced in the foregoing opinion 
is in point and applies to this case. 

The judgment is affirmed. 


—-- Oe e —- — 


SLAUGHTER vs. GRAND LODGE er au. (No. 792.)* 


(Supreme Court of Alabama.) 


1. (NSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
CERTIFICATE. 

A bill against a fraternal benefit association, secking to recover on a 
certificate as the original beneficiary and the sole heir of the insured, 
was deficient where it failed to set forth the date of the certificate, 
the provisions of the charter, and the by-laws as to the naming and 
changing of the names of beneficiaries. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 

Unless restricted by statute, charter, or by-laws or in the contract of in- 
surance, the insured has the right to change the beneficiary named 
in the certificate without the consent of the then named beneficiary, 
and such beneficiary cannot invoke the court to annul the change 
of a beneficiary made by insured in his lifetime on the ground of 
fraud practiced upon him. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—VESTED IN- 
TERESTS OF BENEFICIARY. 

Unless there is some controlling provision of law or of contract to 
the contrary, the beneficiary named in certificates of fraternal benefit 
associations has no vested interest therein until the happening of 

. the contingency on which the insurance is payable, but has an 


expectancy only, although he may invoke judicial action to adjudge ” 


the want of mental capacity in the insured to change the beneficiary, 
and so question the power of the insured to agree with the associa- 
tion as to who shall receive the proceeds. 


(For other cases, see Insurance, Cent. Dig. § 1949; Dec. Dig. § 783.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
INSURED. 


Unless the certificate in terms, or as impressed by statute or valid regula- 
tions or provisions of the association otherwise provides, the insured 





* Decision rendered, Apr. 16, 1915. 68 South. Rep. 367. 





tn nisi alae 





? 
7 


Ciree 








Life.) ___—- Slaughter vs. Grand Lodge et al. 19 


has no property right under his certificate, so that nothing passes 
thereby to his estate at his death. 
(For other cases, see Insurance, Cent. Dig. § 1973; Dec. Dig. § 795.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
CERTIFICATE — CONSTRUCTION OF BILL—CHANGE OF 
RENEFICIARY. 

An amended bill, by the original beneficiary and sole heir of insured, to 
recover on the certificate, disclosing no existing restrictions upon the 
insured’s right to change the beneliciary named therein when he 
undertook to effect such change, construed most strongly against 
the pleader, as is required, would be construed as showing that the 
naming of another beneficiary was not an attempt to do what the 
insured could not tegally do. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


6. INSURANCE— MUTUAL BENEFIT INSURANCE — RETROAC- 
TIVE STATUTE. 

Act approved April 24, 1911 (Acts 1911, p. 700), relating to fraternal 
benefit insurance, did’ not apply to, or affect, a contract issued 
before its enactment. 

(For other cases, see Insurance, Cent. Dig. § 1827; Dec. Dig. § 689.) 


8 INSURANCE—MUTUAL BENEFIT INSURANCE—CONSTRUC- 
TION OF CONTRACT. 

The valid and effective provisions of the charter and the by-laws of a 
fraternal beneficiary association are to be read into its policy contract. 

(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. 
§§ 716, 718.) 


9. INSURANCE—MUTUAL BENEFIT SRR Eta OF 
BENEFICIARY—RIGHTS OF HEIR. 

Upon a bill against a fraternal beneficiary otnddaiien: not showing but 
that the insured had the right to change the beneficiary, and not 
disclosing any right of the heir under the certificate, the original 
beneficiary, who was also the sole heir of the insured, had no right 
against the association. 

(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


Appeal from Law and Equity Court, Morgan County; W. H. Simp- 


son, Judge. 
3ill by Rena Slaughter against Grand Lodge, etc., and others. Decree 


dismissing the bill and dissolving an injunction pendente lite, and com- 
plainant appeals. Affirmed. 


W. H. Long, Jr., of Decatur, for Appellant. 
Wert & Lynne, of Decatur, for Appellees. 
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FRATERNAL AID ASS’N vs. COLLIER. (No. 4056.)* 
(Court of Appeals of Colorado.) 


INSURANCE—RECOVERY OF MONEY PAID ON POLICY—FALSE 
STATEMENTS. 

In a suit by fraternal association to recover money paid to the beneficiary 
named in a certificate on the ground that statements as to the age 
of the insured in the application for membership and in the proof 
of death were false, evidence as to falsity of such statements ex- 
amined, and held not to require a reversal of judgment for defendant. 

(For other cases, see Insurance, Cent. Dig. §§ 1981, 1985; Dec. Dig. § 798.) 


Error to District Court, city and county of Denver; James H. Teller, 

Judge. 
Action by the Fraternal Aid Association against Clara E. Collier. 

From a judgment for defendant, plaintiff brings error. Affirmed. 


F. S. Tesch, of Denver, for Plaintiff in Error. 
* Decision rendered, Apr. 12, 1915. 147 Pac. Rep. 1090. 


OH 


PEOPLE vs. AMERICAN LIFE INS. CO. (No. 9859.)* 
(Supreme Court of Illinois.) 


2. INSURANCE—DISCRIMINATION IN RATES—SUFFICIENCY 

OF EVIDENCE. 

In an action against an insurance company for giving a rebate to an 
applicant for insurance, evidence held sufficient to show that the 
person who solicited the application and gave the rebate was de- 
fendant’s agent. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


5. INSURANCE—DISCRIMINATION IN RATES—VALIDITY OF 
STATUTE. 


The statute imposing a penalty of $500 to $1,000 and a forfeiture of the 
certificate of authority of the offending agent for discriminating 
with respect to rates between applicants for insurance of the same 
class and equal expectation of life and for rebating a portion of 
the premium is valid, and does not violate Const. art. 2, § 11, re- 
quiring all penalties to be proportioned to the nature of the offense. 
(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


6. INSURANCE—DISCRIMINATION IN RATES—LIABILITY FOR 
ACTS OF AGENT. 


Under Hurd’s Rev. St. 1913, c. 73, § 27, providing that no life insurance 
company shall make or permit any ’ discrimination between insurants 
of the same class and equal expectation of life in its established 


* Decision rendered, Apr. 22, 1915. 108 N. E. Rep. 679. 
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rates, nor shall any company or its agents pay or allow any special 
rebate or premium, an insurance company was liable for the act of 
its soliciting agent in granting a rebate, though not in line with 
his agency instructions. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § 28.) 


7. INSURANCE— DISCRIMINATION IN RATES—SUFFICIENCY 
OF EVIDENCE. 

Where, in an action against an insurance company for a statutory pen- 
alty for granting a rebate to an applicant for insurance, it appeared 
that the applicant paid only one-third of the first year’s premium, 
$145.75, and it was contended by defendant that it was agreed that 
the applicant would pay the difference by helping the agent in 
working up his business and driving him through the country, but, 
though it further appeared that the applicant did drive the agent 
about the country a few times and introduced him to a few pros- 
pects, it did not appear that he earned two-thirds of the premiiim by 
that method, nor that any allowance was made to him on a per 
diem or mileage or other business basis, it simply appearing that 
when the agent left that locality he expressed himself satisfied that 
the applicant had done enough to even up the account, it was suf- 
ficiently shown that this arrangnement was a mere device to evade 
the law. 


(For other cases, see Insurance, Cent. Dig. §§ 34, 35; Dec. Dig. § 28.) 


Appeal from Circuit Court, Massac County; Wm. M. Clemens, Judge. 
Action for a statutory penalty by the People against the Americar 
Life Insurance Company. Judgment for plaintiff, and defendant appeals, 


Affirmed. 


E. B. Evans, of Des Moines, Iowa, George B. Baker, of Golconda, 
and H. A. Evans, of Metropolis, for Appellant. 
Fred R. Young, State’s Atty., of Metropolis, for the People. 


SUPREME COUNCIL CATHOLIC KNIGHTS OF AMERI. 
CA vs. LOGSDON er at. (No. 22594.)* 
(Supreme Court of Indiana.) 


1. INSURANCE—CONTRACTS—STATUTORY PROVISIONS. 

A contract of insurance between a corporation organized in a sister state 
and insured makes the law of the sister state a part of the contract 
as if written therein. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


4. INSURANCE—FRATERNAL INSURANCE—STATUTES—CON- 
STRUCTION. 

A statute of a sister state declaring that any change in the by-laws of 
a fraternal benefit association incorporated in the sister state shall 


* Decision rendered, Apr. 21, 1915. 108 N. E. Rep. 587. 
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not be effective unless attached to the certificate, and that unless 
so attached no by-law shall be received in evidence in any contro- 
versy between the parties to the certificate and shall not be considered 
a part of the certificate, does not establish a rule of evidence, but 
goes to the very essence of the contract, defining what is and what 
is not a valid contract, and is controlling on the courts of Indiana. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; 293, 1934; Dec. 
Dig. § 712.) 


5. INSURANCE—FRATERNAL INSURANCE—FAILURE TO PAY 
ASSESSMENTS—FORFEITURE. 

Failure of a member of a fraternal benefit association to pay an assess- 
ment not legally imposed cannot work a forfeiture of the certificate. 

(For other cases, see Insurance, Cent. Dig. §§ 1895, 1896, 1903; Dec. 
Dig. § 750.) 


7. INSURANCE — FRATERNAL INSURANCE — ASSESSMENTS 
UNLAWFUL ASSESSMENTS — PAYMENT — EFFECT. 


A member of a fraternal benefit association who pays for a number of 
years increased assessments not authorized by law is not estopped 
from refusing to pay another assessment, nor need he tender the 
amount originally stipulated for. 


(For other cases, see Insurance, Cent. Dig. § 1885; Dec. Dig. § 738.) 


Appeal from Circuit Court, Gibson County; Herdis F. Clements, 
Judge. 

Action by Mary S. Logsdon and others against the Supreme Council 
Catholic Knights of America. From a judgment for plaintiffs, defendant 
appeals. Affirmed. 


Hiram M. Logsdon and Albert J. Veneman, both of Evansville, and 
Thomas Duncan, of Indianapolis, for Appellant. 

Drury & Drury, of Morganfield, Ky., and George K. Denton, of 
Evansville, for Appellees. 


—--— @0@——-—- 


ERICKSON vs. BROTHERHOOD OF LOCOMOTIVE 
FIREMEN AND ENGINEMEN. (No. 19303 [163].)* 


(Supreme Court of Minnesota.) 


INSURANCE — FRATERNAL INSURANCE— DEATH OF APPLI- 
CANT—SUBSEQUENT APPROVAL OF APPLICATION. 


Where the laws of a fraternal association and also the application for 
beneficiary membership therein provide that an applicant shall not 
become a beneficiary member thereof until his medical examination 
is approved by the chief medical officer, and the applicant dies before 
such examination reaches such officer, its subsequent approval by 





* Decision rendered, Apr. 30, 1915. 152 N. W. Rep. 537. Syllabus by 
the Court. 
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him in ignorance of such death creates no liability against the as- 
sociation. 
(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


Appeal from District Court, Ramsey County; A. R. Pfau, Special 


Judge. 
Action by Edward Erickson against the Brotherhood of Locomotive 


Firemen and Enginemen. From judgment for defendant, plaintiff appeals. 
Affirmed. 


Henry Marks, of St. Paul, for Appellant. 
Morphy, Bradford & Cummins, of St. Paul, for Respondent. 


ROSENTHAL vs. SUPREME RULING OF FRATERNAL 
MYSTIC CIRCLE. (No. 19052 [29].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE—PLEADING—ACTION ON BENEFICIARY CER- 
TIFICATE—PLEADING—DEPARTURE—DEFENSE. 

In this action to recover on a beneficiary certificate it is held there was 
no departure in pleading. 

(For other cases, see Insurance, Cent. Dig. §§ 1996- 1998 ; Dee. Dig. § 815; 
Pleading, Cent. Dig. §§ 358-384 ; Dec. Dig. § 180.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Aaron Rosenthal against the Supreme Ruling of the Fra- 
ternal Mystic Circle. Verdict for plaintiff, and from denial of alternative 
motion for judgment or new trial, defendant appeals. Affirmed. 


Spooner, Laybourn & Lucas, of Minneapolis, and Loomis, Keller & 


se i of St. Paul, for Appellant. 
A. J. Hertz, of St. Paul (James E. Markham, of St. Paul, of counsel), 


for Respondent. 





a: Decision rendered, Apr. 23, 1915. 152 N. W. Rep. 404. Syllabus by 
the Court. 
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CASTENS vs. SUPREME LODGE KNIGHTS AND LADIES 
OF HONOR. (No. 13944.)* 
(St. Louis Court of Appeals. Missouri.) 


1, INSURANCE—FRATERNAL BENEFIT INSURANCE—ACTION 
ON CERTIFICATE—BURDEN OF PROOF—SUICIDE. 


A beneficiary under a fraternal benefit certificate establishes a prima facie 
case by introducing the certificate proving the death of the insured, 
and that all assessments and dues were paid, and the burden was then 
on the society to prove that the insured committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 

Action by Henry Castens against the Supreme Lodge Knights and 
Ladies of Honor. Judgment for the plaintiff, and defendant appeals. 
Reversed. 


William Wehrenbrecht and Robert H. Merryman, both of St. Louis, 
for Appellant. 
Charles IF’. Krone, of St. Louis, for Respondent. 


* Decision rendered, Apr. 6, 1915. Rehearing denied, Apr. 20, 1915. 
175 S. W. Rep. 264. 


PETERSON vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 13966.)* 


(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—BENEFICI- 
ARIES—“FAMILY.” 

One W. held a benefit certificate in defendant association, limiting the 
beneficiaries to “the families, heirs, blood relatives * * * or the 
persons dependent upon the member,” and after the death of his wife, 
when he was alone and practically destitute, plaintiff, who had always 
known him and regarded him as a brother, invited him to her home, 
and he moved his trunk and personal effects there, and continued 
to live as a member of the household, paying no board, until his 
removal to the hospital, where he died, except for a few days, when 
he rented a room near a factory where he had obtained employment, 
and during which he did not move his trunk from plaintiff’s home, 
and continued to take part of his meals there. Plaintiff was desig- 
nated in a reissued certificate as a “dependent,” and thereafter paid 
the assessments thereon. Held, that the word “family,” in its or- 
dinary and primary sense, signifies a collective body of persons who 
live in one home under one head or management; that, although the 





* Decision rendered, Apr. 6, 1915. Rehearing deniedApr. 20, 1915. 
175 S. W. Rep. 284. 
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member was not the head of the family, and although plaintiff was 
not dependent upon him, they were members of the same family; and 
plaintiff might recover thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1932, 1937, 1938; Dec. 
Dig. § 769.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Family.) 


2. INSURANCE — FORFEITURE— CONSTRUCTION TO AVOID 
FORFEITURE. 

The law looks with disfavor upon the forfeiture of a contract of in- 
surance which has been fully performed on one side by the payment 
of all premiums or assessments thereon to the death of insured. 

(For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.) 


Appeal from St. Louis Circuit Court; Geo. C. Hitchcock, Judge. 

Suit by Agnes K. Peterson against the National Council of the 
Knights and Ladies of Security for reformation of a certificate and for 
judgment thereon. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


W. Paul Mobley, of St. Louis, for Appellant. 
Campbell Allison, of St. Louis, for Respondent. 


————_$+@—___——_- 


HARTMANN zs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY. (No. 13965.)* 


(St. Louis Court of Appeals. Missouri.) 


Zz ee INSURANCE—MISREPRESENTA- 
ION. 

Rey. St. 1909, § 6937, declaring that no misrepresentation shall be material 
unless it shall affect the risk, is by section 7109 declared not ap- 
plicable to fraternal insurers. Held, that misrepresentation by a 
member as to his age and occupation would bar recovery on the 
policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


4. INSURANCE—FRATERNAL INSURANCE. 


Under Acts 1911, p. 292, § 22, declaring that the constitution and laws 
of a fraternal insurer may provide that no subordinate body: or 
officer shall have the power to waive any of the provisions of its 
laws or its constitution, knowledge of the local branch of a fraternal 
insurer that a member was engaged in a prohibited occupation is 
not binding on the insurer, where the constitution declared that no 
subordinate lodge could waive any provisions of the order. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


* Decision rendered, Apr. 6, 1915. Rehearing denied, Apr. 20, 1915. 
175 S. W. Rep. 212. 
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Appeal from St. Louis Circuit Court; Eugene McQuillin, Judge. 
Action by Rosa Hartmann against the National Council of the Knights 


and Ladies of Security. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 


Thos. C. Hennings and W. Paul Mobley, both of St. Louis, for 
Appellant. 
James J. O’Donohue, of St. Louis, for Respondent. 
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FLORY vs. SUPREME TRIBE OF BEN HOUR, Inc. 
(No. 18022.)* 
(Supreme Court of Nebraska.) 


2. INSURANCE— WAIVER OF CLAIM—CONSTRUCTION OF 
POLICY—‘ABORTION’”—"‘MISCARRIAGE.” 


The term “abortion,” as used in a policy exempting the insurer from 
payment of all claims resulting from an abortion, means the inten- 
tional causing of a “miscarriage,” which means the failure of a 
woman, from causes beyond her control, to carry a fetus to maturity. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Abortion; Miscarriage.) 


Appeal from District Court, Lancaster County; Cornish, Judge. 
Action by George J. Flory against the Supreme Tribe of Ben Hur, 
Incorporated. From judgment for plaintiff, defendant appeals. Affirmed. 


E, J. Clements, of Lincoln, for Appellant. 
T. J. Coyle, of Lincoln, for Appellee. 





* Decision rendered, Apr. 3, 1915. 152 N. W. Rep. 295. 


———-—- om = —— 


RANKIN vs. NORTHERN ASSUR. CO. oF MIcuIGcaANn. 
(No. 18036. )* 
(Supreme Court of Nebraska.) 


4. INSURANCE— CONTRACTS OF LOCAL AGENTS — BINDING 
EFFECT. 


The contracts of a local agent of an insurance company are binding upon 


the company if within the apparent authority of the agent and are 
entered into in good faith by the insured. 


) (For other cases, see Insurance, Cent. Dig. §§ 116, 121; Dec. Dig. § 87.) 


* Decision rendered, Apr. 3, 1915. 152 N. W. Rep. 324. Syllabus by 
the Court. 
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5. INSURANCE—LOCAL AGENT—COLLECTION OF PREMIUM 
—EFFECT. 

If such agent has authority to collect the first year’s premium and accepts 
payment of the same partly in cash and partly by note on short time, 
and no objection is made on that ground when known by the com- 
pany, such payment will be binding upon the company. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


7. INSURANCE—CONTRACT OF INSURANCE—FORM OF REQUI- 
SITES. 

A contract of insurance “may be in writing or may be verbal, or partly 
in writing and partly oral.” 


(For other cases, see Insurance, Cent. Dig. §§ 203-209; Dec. Dig. § 131.) 


Appeal from District Court, Douglas County; Day, Judge. 

Action by Joseph A. Rankin against the Northern Assurance Com- 
pany of Michigan. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Will H. Thompson, of Omaha, and Fred H. Aldrich, of Detroit, 
Mich., for Appellant. 
G. W. Shields & Sons, of Omaha, for Appellee. 


cee QO ——---- 


RAAB er aL. vs. NATIONAL SLAVONIC SOCIETY OF 
THE UNITED STATES OF AMERICA.* 
‘Supreme Court of New York. Appellate Term. First Department.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION FOR 
BENEFITS—DEFENSE—EXPULSION OF MEMBER—PLEAD- 
ING. 

In an action against a mutual benelit society for benefits payable on death 
of a member, where the reasons for which it was alleged that de- 
cedent was expelled from membership were fully set out in the 
answer, the expulsion was sufficiently pleaded as a defense, and a 
refusal to allow proof on the point was error. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


Appeal from City Court of New York, Trial Term. 

Action by Marie Raab, as guardian ad litem for infant plaintiffs, 
against the National Slavonic Society of the United States of America. 
Judgment for plaintiffs, and defendant appeals. Reversed, and new trial 
ordered. 


Argued April term, 1915, before Guy, Bijur, and Pendleton, JJ. 


Steiner & Peterson, of New York City (Joseph H. Kohan, of New 
York City, of counsel), for Appellant. 

Hymes, Woytisek & Schaap, of New York City (Edward Hymes and 
Michael Schaap, both of New York City, of counsel), for Respondents. 


* Decision rendered, May 6, 1915. 152 N. Y. Supp. 1033. 
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HARTMAN Et at. vs. NATIONAL COUNCIL OF KNIGHTS 
AND LADIES OF SECURITY.* 


(Supreme Court of Oregon.) 


1. INSURANCE— FRATERNAL BENEFIT INSURANCE —BY- 
LAWS — VALIDITY. 


A by-law of a fraternal benefit insurance society, providing that the local 
officers shall be considered as agents of the members in accepting 
and transmitting payments for insurance, is valid. 


(For other cases, see Insurance, Cent. Dig. § 1836; Dec. Dig. § 695.) 


2. INSURANCE— FRATERNAL BENEFIT INSURANCE — BY- 
LAWS— VALIDITY. 


A by-law of a fraternal benetit society, providing that a member, sus- 
pended for nonpayment of dues, shall be reinstated only when in good 
health, and that the payment of arrearages shall be considered a war- 
ranty of good health, is valid, and a member should be held to a 
strict compliance therewith. 


(For other cases, see Insurance, Cent. Dig. § 1924; Dec. Dig. § 761.) 


4. INSURANCE— FRATERNAL BENEFIT INSURANCE — BY- 
LAWS—WAIVER. 


Where the by-laws of a fraternal benefit society provided that a sus- 
pended member could not be reinstated, except while in good health, 
and that the local officers had no authority to waive the provisions of 
the by-laws, the acceptance by the local officers of a payment of 
arrearages of a suspended member, with knowledge that the member 
was at that time sick, does not waive the provisions of the by-laws and 
reinstate the member. 


(For other cases, see Insurance, Cent. Dig. § 1925; Dec. Dig. § 763.) 


Department 1. Appeal from Circuit Court, Multnomah County; W. N. 
Gatens, Judge. ’ 

Action by May E. A. Hartman and another against the National 
Council of the Knights and Ladies of Security. Judgment for the 
plaintiffs, and defendant appeals. Reversed and remanded, with direc- 
tions to enter judgment for defendant. 


Q. L. Matthews, of Portland (Christopherson & Matthews, of Port- 
land, on the brief), for Appellant. 
Hansen and John Ditchburn, both of Portland (Hansen & Mc- 
Ginnis, of Portland, on the brief), for Respondents. 


* Decision rendered, Apr. 20, 1915. 147 Pac. Rep. 931. 
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RIGBY vs. METROPOLITAN LIFE INS. CO.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—LIFE INSURANCE—ACTION ON POLICY — 
CASE FOR JURY—CONFLICTING EVIDENCE, 

Where the defendant, in an action on a life insurance policy, contended 
that deceased falsely stated in his application that he had not con- 
sulted a physician other than his family physician within a certain 
period, and the evidence relating to such contention was conflicting, 
the case was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668. 


2. INSURANCE—LIFE INSURANCE—ACTION ON POLICY—EVI- 
DENCE IN REBUTTAL—ADMISSIBILITY. 


Where defendant in such case introduced evidence that decedent had 
consulted another physician for certain ailments, and evidence as 
to his physical condition during that period, plaintiff was properly 
permitted to prove, in rebuttal thereof, that during the period in 
question the health of deceased was good, and that he exhibited none 
of the symptoms described. 


(For other cases, see Insurance, Cent. Dig. §§ 1667-1685; Dec. Dig. § 665.) 


Appeal from Court of Common Pleas, Delaware County. 

Assumpsit by Bertha S. Rigby against the Metropolitan Life In- 
surance Company, on a policy of life insurance. From judgment for 
plaintiff, defendant appeals. Affirmed. 


Argued before Brown, C. J., and Potter, Elkin, Stewart, and 
Frazer, JJ. 


W. Roger Fronefield, of Media, and Arthur G. Dickson, of Phila- 
delphia, for Appellant. 
A. B. Geary, of Chester, for Appellee. 


* Decision rendered, Mar. 1, 1915. 93 Atl. Rep. 1079. 
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FIRE, TORNADO, ETC. 


SUPREME COURT OF ARKANSAS. 


GREAT SOUTHERN [FIRE INS. CO. 
US. 
BURNS & BILLINGTON. (No. 283.)* 


1, INSURANCE—FIRE POLICIES—CONDITIONS. 

Where a fire policy is issued by an insurance company without written 
application, the company must be held to have waived the condition 
of the policy, providing that if the property be, or shall become, 
incumbered by a chattel mortgage, the policy shall be void, for while 
effect should be given to the contract, the insured has practically 
no voice in framing it, and to permit the company to obtain the pre- 
miums where the insured was in ignorance of the stipulation would 
work a fraud. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


2. INSURANCE —FIRE INSURANCE — ACTIONS—ATTORNEY’S 
FEES. 

Insured and insurer agreed upon the amount of a fire loss. Thereafter 
the insurer denied liability on the ground that the property was in- 
cumbered at the time the policy was written. The original com- 
plaint prayed recovery for the amounts named in the face of the 
policies, but the insured shortly amended, praying recovery for the 
amounts agreed upon. //eld, that, as the insurer contested all lia- 
bility, the insured could recover the attorney’s fees and penalties pro- 
vided by Acts 1905, p. 307. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Craighead County; J. F. Gautney, Judge. 

Action by J. L. Burns and M. F. Billington, partners doing business 
as Burns & Billington, against the Great Southern Fire Insurance Com- 
pany. From a judgment for plaintiffs, defendant appeals. Affirmed. 


Allen Hughes and W. W. Tlughes, both of Memphis, Tenn., for Ap- 
pellant. 


Hawthorne & Hawthorne, N. F. Lamb, and Archer Wheatley, all of 
Jonesboro, for Appellees. 


Hart, J. 

J. L. Burns and M. F. Billington, partners, as Burns & Billing- 
ton, instituted this action against the Great Southern Fire In- 
surance Company, to recover on two policies of fire insurance. 
The policies covered certain rice belonging to the insured, and 
no question is raised as to the amount recovered. At the time 
the contract of insurance was made there was a chattel mort- 
gage on the rice, which was executed by Billington. Doctor Burns 


* Decision rendered, Mar. 29, 1915. 175 S. W. Rep. 1161. _ 
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procured the policies of insurance sued upon. An application was 
made to Freeze & Cole, insurance agents, who occupied offices 
in the same building adjoining those of the insured. The policies 
were issued upon the oral application of Doctor Burns, and no 
inquiry was made by the insurance agents as to the condition 
of the title of the property, or as to whether or not there was 
any mortgage upon it. The insurance agents selected the com- 
pany in which the insurance was to be written and kept the 
policies in their safe until after the fire occurred. The insured 
paid the premiums at the time the policies were issued, and 
it was only when they were making out the proof of loss that 
the insurance company ascertained that there was a chattel 
mortgage on the property insured, and upon that ground they 
refused payment. ‘The policies were in the standard form, and 
contained a provision that they were made and accepted sub- 
ject to conditions and stipulations printed on the back thereof. 
Among the provisions printed on the back is the following :— 


“This entire policy, unless otherwise provided by agreement ¢ 
indorsed hereon, or added hereto, shall be void * * * if 
the subject of insurance be personal property, and be or become 
incumbered by chattel mortgage.” 


It is admitted that Doctor Burns knew there was a chattel mort- 
gage on the rice at the time he applied for the insurance, and 
that he did not make any disclosures concerning it because he 
was not asked about it and did not know that it was material 
to the risk. He never read the policies after they were issued, 
and neither he nor his partner knew that the policies contained 
the clause above quoted until after the loss had occurred. De- 
fendant requested the court to instruct the jury to return a 
verdict in its favor. This the court declined to do, and, over 
the objections of the defendant, instructed the jury to return 
a verdict in favor of the plaintiffs. From the judgment ren- 
dered the defendant has duly prosecuted an appeal to this court. 

[1] Counsel for the defendant contends that the plaintiffs, by 
accepting the policies of fire insurance containing the clause 
providing that they “shall be void if the property is or becomes 
incumbered by a chattel mortgage,” are charged with notice of 
the condition and are bound thereby; on the other hand it is 
contended by counsel for the plaintiffs that where a policy is 
issued by an insurance company without a written application, 
the company must be held to have waived the condition of the 
policy as to incumbrances by chattel mortgages. The precise 
issue raised by the appeal has never been decided by this court. 
In the case of Rhea vs. Planters’ Mutual Ins. Ass’n, 77 Ark. 
57, 90 S. W. 850, and that of the Home Insurance Co. vs. Driver, 
87 Ark. 171, 112 S. W. 200, and other cases, this court has 
held that where there is a warranty against incumbrances, the 
insurer is protected by a condition against incumbrances inserted — 
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in the policy. So, too, in the case of German-American Insurance 
Co. vs. Humphrey, 62 Ark. 348, 35 S. W. 428, 54 Am. St. 
Rep. 297, the court held that where a policy of fire insurance 
provides that it shall be void if the property insured afterwards 
becomes incumbered by a mortgage, the giving of a mortgage on 
the property renders the policy void. In that case, however, 
the court said that there is a marked difference between a waiver 
of conditions made before and those made after the issuance 
of the policies. In the case of Phoenix Insurance Co. vs. Public 
Parks Amusement Co., 63 Ark. 187, 37 S. W. 959, the court 
held that a condition against incumbrances is waived by the 
acts of the agents of the insurer who, having authority to waive 
conditions and knowing that the property was incumbered, at- 
tached to the policy permits for additional concurrent insurance 
upon which additional policies were issued. 

The decisions of the courts of last resort of the various states 
are in irreconcilable conflict upon the question of whether, under 
the circumstances detailed above, the policy was invalid from the 
beginning because of the anti-mortgage clause. It is insisted by 
counsel for the defendant that the policies sued on were the 
standard form now in common use, and that the insured was 
required to disclose the nature and extent of his interest in 
the property because this was a matter which would largely 
influence the insurance company in taking or rejecting the risk 
and estimating the premium; that the clause in question was 
inserted in the policies by the insurance company, and that 
the insured were bound by the terms of the policies when they 
accepted them; that under the facts disclosed by the record 
there could be no waiver of the conditions of the policies; and 
that the conditions inserted in the policies were just as binding 
on the insured as would have been conditions inserted in any 
other contract. A leading case sustaining their contention is 
that of Parsons, Rich & Co. vs. Freeman P. Lane, 97 Minn. 98, 
106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 1144. In 
that case the court cites and discusses many of the cases on 
both sides of the question. Glens Falls Insurance Co. vs. 
Michael, 167 Ind. 659, 74 N. E. 964, 79 N. E. 905,8 L. R. A. 
(N. S.) 708, is a leading case sustaining the position, assumed 
by the plaintiffs, that where the insurer issues a policy upon 
an oral application without making any inquiries as to the nature 
of the title of the property, it will be presumed to have written 
the policy on its own knowledge, and hence to have waived the 
condition which would have invalidated the policy. We have 
carefully examined several of the leading cases on both sides of 
the question and, it being a new one in this state, we are at 
liberty to decide it in accordance with what we think to be 
the better rule and that which we deem to be the more reasonable 
and more in accord with a spirit of fairness and justice. 
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It is true, as contended, that the policies were in the standard 
form, but the condition upon which the policy is now sought 
to be invalidated was not in the body of the policy, but was 
printed upon the back thereof. It is also true that a contract 
of insurance, like any other contract, should be given force 
and effect according to its terms; but it is equally well settled 
that provisions in the printed forms inserted by the insurance 
company for its own benefit may be waived. Forms for in- 
surance policies are usually prepared by the insurance com- 
panies for general use and without reference to particular cases. 
The insured has little voice in framing the terms of his insurance 
and none whatever in preparing the form of the policy issued. 
He must accept the policy as it is prepared and tendered to him 
by the insurance company. As a rule the insured has no knowl- 
edge of the necessity of disclosures which long experience has 
taught insurance companies are necessary for their protection, 
or of what disclosures are important or material. In ordinary 
contracts of importance the terms are agreed upon after careful 
consideration and discussion by the contracting parties, and con- 
tracts are usually prepared in duplicate and carefully examined by 
the parties before they are signed. As we have ‘already seen, 
insurance contracts are prepared by the insurance company, and 
the terms used are the result of long experience 6n their part 
of things necessary to guard their interests. It is not the custom 
of fire insurance companies to place the policy to be issued by 
it before the person whose property is to be insured prior to its 
delivery to him. He has no opportunity to examine the many 
printed conditions and stipulations contained on the back of 
the policy until after he has paid the premium for the insurance 
and the policy has been delivered to him. Under such circum- 
stances it ought not to be said that he was bound by the con- 
ditions and stipulations in the policy, declaring that the policy 
should be void if there was any incumbrance against the property, 
where he had no knowledge of such condition and was not aware 
that the giving of a mortgage on the property insured in any 
way affected the risk. 

In this case the anti-mortgage clause was not in the body of 
the policy, but was in the printed conditions on the back of the 
policy, along with numerous other conditions and stipulations, 
concerning which no inquiry was made by the agents of the 
insurance company. ‘The policies sued on were issued upon 
an oral application, and the agents of the insurance company 
made no inquiries of the plaintiffs concerning liens or incum- 
brances on the property. No stipulations or statements in refer- 
ence thereto were made by the assured, and they had no knowl- 
edge that such information was material, or that the policies 
subsequently issued would contain any provision in reference 
thereto. They were not aware that if the insurance company 
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knew that any mortgage had been given on the property, it 
would decline the risk. ‘They paid and the agents of the in- 
surance company received the premium, and the property was 
destroyed by fire during the life of the policies, and before 
the plaintiffs had any notice whatever of the anti-mortgage 
clause in the policy, or that such condition would invalidate the 
policy if there was a mortgage on the property when the policy 
was issued. ‘The agents who issued the policies had authority to 
waive conditions in the policy. 

No question is raised but that the loss was an honest one, 
and none but that the plaintiffs are entitled to recover the amount 
for which judgment was given if the defendant was liable. 
Under such circumstances to urge the conclusion that the anti- 
mortgage clause avoided the policies would be to impute to the 
insurance company a fraud intended to deceive the assured by 
issuing policies not binding as contracts of insurance, although 
it received and accepted therefor the premiums, knowing that 
the assured believed-the contracts to be valid. 


The defendant asked for a directed verdict, and no other 
instructions were asked by it. The effect of a directed verdict 
would have been to hold that the contract of insurance was void 
from the beginning, and that the policies never in fact had any 
force or validity because of the anti-mortgage provisions in- 
serted therein by the insurance company without the knowledge 
of the insured. If that view should be adopted, the insurance 
company would not only have wrongfully received and accepted 
the premium from the assured, but would have also misled them 
into the belief that their property was insured when in fact it 
was not. So we think the court was justified, under the cir- 
cumstances, in finding that the insurance company had waived 
the anti-mortgage provision in the policies. Allesina vs. Liverpool 
& London & Globe Ins. Co., 45 Ore. 441, 78 Pac. 392, 2 Ann. 
Cas. 284; Farmers’ & Merchants’ Ins. Co. vs. Mickel, 72 Neb. 
123, 100 N. W. 130, 9 Ann. Cas. 993; Humble vs. German 
Alliance Ins. Co., 85 Kan. 140, 116 Pac. 472, Ann, Cas. 1912D, 
630; Lancashire Ins. Co. vs. Monroe, 101 Ky. 12, 39 S. W. 434; 
Dooly vs. Hanover Fire Ins. Co., 16 Wash. 155, 47 Pac. 507, 58 
Am. St. Rep. 26; Hanover Fire Ins, Co. vs. Bohn, 48 Neb. 743, 
67 N. W. 774, 58 Am. St. Rep. 719; Georgia Home Ins. Co. 
vs. Holmes, 75 Miss. 390, 23 South. 183, 65 Am. St. Rep. 611; 
3 Cooley, Briefs on Insurance, 2630, 2631. 

[2] The complaint in this case, as originally filed, asked for 
the amounts named in the face of the policies, $2,000 on one, 
and $2,500 on the other. After the fire plaintiffs had a con- 
ference with the adjuster of the insurance company, and arrived 
at the amount of the losses which was agreed upon at $1,517.04 
upon one policy and $1,896.30 on the other. After this had 
been agreed upon the agents of the insurance company found 
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out that a mortgage existed on the property at the time the 
policies were issued, and on this account refused payment. As 
soon as plaintiffs discovered the mistake in their original com- 
plaint they filed an amendment thereto, in which they asked 
judgment for the amount which had been agreed upon between 
them and the agents of the insurance company. They recovered 
judgment for this amount. Under this state of facts it is in- 
sisted by counsel for the insurance company that the plaintiffs are 
not entitled to the attorney’s fees and penalty provided for under 
the Acts of 1905, but we do not agree with them in this conten- 
tion. Soon after the original complaint was filed it was amended, 
and judgment was asked for the amount which had been agreed 
upon between the plaintiff and the adjuster of the insurance com- 
pany as the amount of loss sustained by reason of the fire. 
Judgment was recovered against the insurance company for this 
amount. If the insurance company had desired to avoid the 
penalty and attorney’s fee provided for by the statute, it should 
have offefed to confess judgment for the amount sued for in the 
amended complaint. It did not do so; on the other hand it denied 
all liability under the policy. The plaintiffs having recovered 
the amount sued for in the amended complaint, the court properly 
allowed the attorney’s fee and penalty provided for by the statute. 
Queen of Ark. Ins. Co. vs. Milham, 102 Ark. 675, 145 S. W. 540; 
Queen of Ark. Ins. Co. vs. Bramlett, 103 Ark. 1, 145 S. W. 541. 
The judgment will be affirmed. 


SUPREME COURT OF MINNESOTA. 





KNOX-BURCHARD MERCANTILE CO. 
vs. 


HARTFORD FIRE INS. CO. er at. (No. 19168 [95].)* 


1. INSURANCE—FIRE INSURANCE—WAIVER OF ARBITRATION 
—SUFIFICIENCY OF EVIDENCE. ' 

In an action to recover upon fire insurance policies issued to plaintiff 
by the several defendants, it is held that the findings of the trial 
court that defendants waived an arbitration of the loss are sustained 
by the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 

* Decision rendered, May 7, 1915. 152 N. W. Rep. 650. Syllabus by 
the Court. 
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2. INSURANCE—FIRE INSURANCE—EVIDENCE—AMOUNT OF 
LOSS. 


There was evidence tending to show a depreciation in value of the 
insured property between the date of purchase and the time of the 
fire. Plaintiff claimed that there was no such depreciation, and 
tendered evidence of the amount of the loss upon that basis. It is 
held that the evidence was competent, and the admission thereof was 
not error. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. 
Dig. § 658.) 


5. INSURANCE—FIRE INSURANCE—RIGHT OF REPLACEMENT 
A : 


IVER 


The insurance policies covered a stock of goods, clothing, and men’s 
furnishing goods. It is held that, if the insurance companies had 
the right to replace the damaged stock, they should have promptly 
given notice of an intention to replace, and that, by failing to give 
the same and demanding an appraisement of the loss, the right of 
replacement, if it existed at all, was waived. 


(For other cases, see Insurance, Cent. Dig. §§ 1436-1438; Dec. Dig. § 576.) 


6. INSURANCE—FIRE INSURANCE—FORFEITURE OF RIGHTS— 
REMOVAL OF DAMAGED GOODS. 


Plaintiff did not forfeit its rights under the policies by removing and dis- 
posing of the damaged goods, having first given defendants a rea- 
sonable opportunity to examine the same, of which opportunity ad- 
vantage was taken by them. 


(For other cases, see Insurance, Cent. Dig. §§ 1291, 1292; Dec. Dig. § 505.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by the Knox-Burchard Mercantile Company against the Hart- 
ford Fire Insurance Company and others. Judgment for plaintiff, and, 
from denial of new trial, defendants appeal. Affirmed. 


Todd & Kerr, of St. Paul, for Appellants. 
O’Brien, Young & Stone, of St. Paul, for Respondent. 


Brown, C. J. 
This action was brought to recover upon policies of insurance 
issued to plaintiff by the several defendants insuring its stock of 
merchandise against loss or damage by fire. Plaintiff had judg- 
ment, and defendants appealed from an order denying a new trial. 
The appeal presents the questions: (1) Whether there was a 
waiver on the part of defendants of the right of arbitration; 
(2) whether an incorrect theory of damages was made the basis 


_of plaintiff’s recovery; (3) whether the court erred in the admis- 


sion of certain expert testimony in reference to the damage suf- 
fered by plaintiff; and (4) whether, by the removal of the 
damaged goods from the building in which the fire occurred, 
plaintiff deprived defendants of any right given by the law or the 
insurance contract. ‘The questions will be disposed of in the 
order stated, coupled with such statements of facts as will be 
necessary to an understanding of each. 
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[1] 1. The trial below was before the court and a jury, though 
with the consent of the parties one question only was submitted 
to the jury, namely, the amount of plaintiff’s loss; all other issues 
were determined by the court. One of the principal contentions 
on the trial was that no arbitration of the loss was had as stipu- 
lated in the policies and as provided for by statutes, and for this 
reason that plaintiff could not recover. Plaintiff claimed that de- 
fendants waived the right of arbitration. This issue was sub- 
mitted to the court, and decided adversely to defendants. The 
facts in reference to this branch of the case are substantially as 
follows :— 

The fire causing the damage for which recovery is sought oc- 
curred on the night of February 9, 1914. The property consisted 
of clothing and men’s furnishing goods, of considerable value, 
and in many respects badly damaged. Defendants were promptly 
notified of the fire, and, further, that the damaged goods would 
be removed from the building on February 24th. To this re- 
moval defendants objected, and insisted that the goods remain in 
place, to the end that the appraisers could inspect and examine 
them in determining the extent of the damage thereto. To this 
plaintiff replied that the goods were being kept in the building at 
great inconvenience and expense and precluded necessary steps 
looking to a repair of the building which were imperative and 
necessary. Thereafter, on February 16th, defendants designated 
C. S. Silke as a referee to act for them in the matter of arbitra- 
tion, and requested a like designation by plaintiff. On February 
23d, at the instance of defendants, Silke, and other persons who 
were produced on the trial as witnesses for deferidants on the 
issue of the amount of the loss occasioned by the fire, proceeded 
to the buildings and made a full and careful examination of the 
damaged goods, for the purpose of enabling Silke to qualify as 
an appraiser in the event that the goods were removed as con- 
templated by plaintiff. No objection was made by plaintiff to 
this examination, but immediately thereafter, on the same day, 
plaintiff did object to the appointment of Silke as a referee on the 
ground that, having, at the instance of defendants, made an 
ex parte examination of the insured property, and also estimates 
of the loss and damage thereto, he was disqualified to act as an 
impartial appraiser. The appointment of Silke was not with- 
drawn, or other person named in his place, and plaintiff declined 
to recognize him in the matter. Defendants insisted upon the 
appointment, and demanded of plaintiff the appointment of a 
referee to represent it in the adjustment of the loss, and notified 
plaintiff that, unless such appointment was made, application 
therefore would be made to the court. On February 28th, and 
within the time fixed by the contract, plaintiff selected and ap- 
pointed George R. O’Reilly to act as one of the referees. This 
appointment and selection was objected to by defendants on the 
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ground that O’Reilly was an attorney at law, and therefore dis- 
qualified. They refused to recognize him in the matter, and sub- 
sequently brought proceedings in court by which it was sought 
to have his disqualification judicially declared. The court held 
that O’Reilly was not disqualified, and the decision was affirmed 
in this court. American Cent. Ins. Co. vs. District Court of 
Ramsey County, 125 Minn. 374, 147 N. W. 242, 52.L. R. A. 
(N. S.) 496. Prior to that proceeding O’Reilly, acting for the 
plaintiff, conferred with Silke in reference to the selection of the 
third member of the board of arbitrators. Silke, under direction 
from defendants, refused to recognize O’Reilly, or to act with 
him in the completion of the board. O’Reilly made two efforts 
in this respect and on each occasion Silke refused to act with 
him. O’Reilly represented plaintiff, and his recognition of Silke 
as a referee was undoubtedly a waiver of the first objection made 
by plaintiff. A final decision in the proceeding to test the qualifi- 
cations of O'Reilly was not rendered until late in May. The 
goods remained in the building, subject to examination, until 
early in March, when plaintiff removed them. After defendants 
had on two occasions expressly declined to recognize O'Reilly 
as an appraiser, and after the commencement of the court pro- 
ceedings to test the question of his eligibility, plaintiff on March 
27th brought this action to recover upon the policies, acting on 
the theory that defendants had waived an arbitration by refusing 
to act with O’Reilly, and by threatening a long delay in the 
adjustment of the loss by and through the court proceedings, 
which necessarily would postpone an adjustment for an un- 
certain time. 

The trial court, upon these facts, held that there was a waiver 
of arbitration by defendants. We find no sufficient reason for 
disapproving that conclusion. Thé conduct of defendants 
throughout the matter indicated no purpose to secure a prompt 
and impartial appraisement of the loss. They selected an ap- 
praiser and dispatched him, with others, to the premises to make 
an ex parte investigation of the loss and of the damages suffered. 
If this act on their part did not, as a matter of law, disqualify 
the person so selected to act as a referee, clearly it rendered him 
presumptively a partisan in the matter, and defendants should 
have acquiesced in the objection to his continuance as an ar- 
bitrator. The fact that plaintiff intended to remove the goods 
from the building was no sufficient excuse for insisting upon 
Silke as a referee. Defendants had full notice of this intention, 
and ample opportunity was offered to them to send some person 
other than their chosen arbitrator to make an investigation into 
the loss. It was not necessary, on the facts here disclosed, that 
plaintiff keep the damaged goods in the building for inspection 
by the arbitrators, though they could not properly be removed 
without giving the defendants a reasonable opportunity to in- 
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vestigate the loss. This follows necessarily from what the court 
held in Christianson vs. Insurance Co., 84 Minn. 527, 88 N. W. 
16, 87 Am. St. Rep. 379. Defendants’ own conduct, therefore, 
clearly made Silke their partisan; yet they insisted that he act as 
one of the referees. This could not have been in the interests of 
an impartial arbitration. Defendants objected to and refused to 
act with O’Reilly, selected by plaintiff, and the objection was 
without merit. It is probable that this objection was made in 
good faith; that the subsequent court proceedings were also in 
good faith, at least in so far as defendant’s attorneys were con- 
cerned. But this does not necessarily and as a matter of law 
change the situation in point of substance. The objection to 
O’Reilly was not valid, and the court proceeding tended only to 
delay the adjustment of the loss. In face of the fact that de- 
fendants insisted upon retaining a partisan arbitrator, and without 
valid reason objected to and declined to co-operate with plaintiff’s 
referee, and then further delayed the matter by the court pro- 
ceedings, the trial judge might well have concluded that their 
conduct was not in good faith, and that there was an absence of a 
bona fide effort to secure a speedy and impartial adjustment of 
this loss. While it is true that, to justify the conclusion that a 
right given either by contract or the law has been waived, an in- 
tention to waive the right must be made to appear either ex- 
pressly or by fair implication, yet the law does not require that 
any particular facts be shown in order that a waiver may be 
found. Any conduct on the part of the person entitled to insist 
upon the right which is inconsistent with an intention to claim 
it may amount to a waiver as a matter of law; the intent to 
waive being a matter of legal inference from the disclosed in- 
consistent conduct. 29 Am. & Eng. Law, 1095. And it has been 
held, that, where there has been an arbitrary and unfair refusal 
to recognize a referee selected by one of the parties to the in- 
surance contract, the party so objecting is deemed to have waived 
the right of arbitration. O’Rourke vs. Insurance -Co., 96 Minn. 
154, 104 N. W. 900. In the case at bar defendants not only in- 
sisted upon retaining their partisan referee, but further arbi- 
trarily refused to treat with O’Reilly, a qualified person selected 
by plaintiff, and delayed settlement of the loss by litigating the 
question of O’Reilly’s qualifications in special court proceedings. 
The only objection to O’Reilly was that he was an attorney at 
law. It was not a valid objection. The additional objection, not 
made at the time, that O’Reilly was at some prior date the at- 
torney for plaintiff in a particular case is without force. 

We therefore hold that the court was right in concluding and 
deciding that defendants by their conduct waived their right of 
arbitration. 

[2,3] 2. It is further contended that an improper basis for the 
estimate of damages was adopted on the tfial, to the substantial 
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prejudice of defendants. This contention does not require ex- 
tended discussion. Defendants insisted on the trial that the de- 
preciation in the value of the goods occurring between the date 
of purchase and the date of the fire should be taken into con- 
sideration in determining plaintiff’s loss. Evidence was offered 
tending to show that goods of the character of those here insured 
naturally depreciate in value from various causes, and objection 
was made to the opinion of experts as to the value of the goods 
before and*after the fire unless consideration was given to such 
depreciation. The objections were overruled. In this we dis- 
cover no error. Plaintiff's case proceeded on the theory that 
there was no depreciation in the value of the goods, and that they 
were worth as much on the day of the fire as on the day they 
were purchased. Plaintiff had the right to present its case on this 
theory. Defendants, of course, could on cross-examination bring 
out the claimed depreciation, and their counsel did so. But there 
was no request for instructions to the jury upon the subject, and 
in its charge the court made no reference to this claim. If coun- 
sel were of the opinion that the depreciation in value was of 
sufficient consequence to require attention in fixing the amount of 
plaintiff’s loss, the court should have been requested to submit the 
matter to the jury. No such requests were made, and the objec- 
tion to the evidence furnishes no sufficient basis for a reversal. 
On plaintiff’s theory of the case, ihe evidence was competent. 


[4] 3. Plaintiff called two witnesses as experts, and they were 
permitted, over the objection of defendants, to express their 
opinions as to the amount of the damage to the goods alleged to 
have been injured and destroyed. The contention of defendant 
that the trial court was in error in holding that the witnesses were 
competent as experts is not sustained. The question of the com- 
petency and qualification of an expert witness is a matter resting 
in the sound judgment and discretion of the trial court. We find 
no reason for holding that the court erroneously exercised its 
judgment or abused its discretion in holding that the witnesses 
were competent and qualified. Stevens vs. City of Minneapolis, 
42 Minn. 136, 43 N. W. 842; 3 Notes to Minn. Cases, 201. 

[5] 4. Immediately following the fire plaintiff notified defend- 
ants that the damaged goods would be removed from the build- 
ing on the 24th of February, and requested defendants, if they 
desired, to examine the same prior to that date. Defendants ac- 
cepted the invitation, and caused a thorough examination to be 
made as heretofore stated. Yet defendants expressly objected 
to a removal of the goods “until the loss and damage has been 
adjusted either by agreement, * * * or by appraisers as 
provided for by the terms of the policies.” In connection with 
this objection defendants further demanded that the question of 
the loss and damage be submitted to appraisement. Notwith- 
standing this objection, plaintiff removed the goods, but not until 
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March 3d, and they were subsequently disposed of within sixty 
days frorff the date of the fire. 

Defendants contend that they were entitled under the insur- 
ance contract to replace the damaged goods with a new stock; 
that they were deprived of that right by plaintiff through the 
removal and sale of the same; and that by such sale and removal 
plaintiff forfeited its right to recover. This contention is not 
sustained. If defendants had the right suggested, namely, to re- 
place the damaged goods, a questfon we do not consider or decide, 
it was their duty to assert it promptly and declare their intention 
in that respect. Instead of doing this, when notified that plaintiff 
intended to remove the goods from the building, defendants 
interposed a demand for the arbitration of the loss. In this situa- 
tion it is clear that defendants waived the right to replace the 
goods, if they possessed any such right at all. 19 Cyc. 888; 
Elliott vs. Ins. Co., 109 Iowa 39, 79 N. W. 452. 

[6] Nor was there a forfeiture of the right to recover by 
plaintiff’s act in removing and disposing of the goods after the 
fire. Defendants were informed of the necessity of the removal 
to enable repairs to be made upon the building. These goods were 
water-soaked and in badly damaged condition, and to have re- 
tained them in place until after an arbitration was had would 
result only in their further damage and probable total loss; for 
their condition tended toward rapid deterioration in value. De- 
fendants were given a reasonable opportunity to inspect and 
examine the goods, and their representatives made such examina- 
tion. There is no suggestion in the record that the removal was 
to conceal the extent of the damage, or otherwise to deprive 
defendants of an opportunity to ascertain the extent of their 
liability. Defendants therefore were in no way prejudiced by the 
act of plaintiff in removing and disposing of the goods, and there 
is no basis on which to declare a forfeiture by plaintiff of rights 
under the contract. 

Order affirmed. 
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SUPREME COURT OF NEBRASKA. ” 





DINNEEN 
vs. 
AMERICAN INS. CO. or City or Newark, N. J. 





SAME 
vs. 
DELAWARE INS. CO. or PuivaperpHia. (No. 17922.)* 


1. INSURANCE— FIRE INSURANCE —CONTRACT—LAWS AND 
ORDINANCES. 

When writing insurance on a building situated within the fire limits of 
a city, the insurance company is bound by the laws and ordinances 
of the city, and such laws and ordinances should be considered as 
a part of the policy. 


(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


3. INSURANCE-—-FIRE INSURANCE—POLICY—PROVISION FOR 
PAYMENT—VALIDITY. 

In such case any condition in the policy providing for the payment of 
a less sum than the amount of the insurance as written therein is 
_— the provisions of the valued policy law. Rev. St. 1913, 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 

Fawcett and Rose, JJ., dissenting. 


Appeal from District Court, Douglas County; Day, Judge. 

Actions by John Kennelly, revived in the name of John J. Dinneen, 
administrator, against the American Insurance Company of the city of 
Newark, J., a corporation, and the Delaware Insurance Company 
of Philadelphia, a corporation. From judgments for defendants, plain- 
tiff appeals. Reversed and remanded. 


James B. Kelkenney and John E. Quinn, both of Omaha, for Ap- 
pellant. 


Baldrige, Keller & Keller, of Omaha, for Appellees. 


BarnEs, J. 

John Kennelly brought two suits in the District Court for 
Douglas County on separate fire insurance policies, but died 
before the cases were tried. The actions were revived in the 
name of John J. Dinneen, administrator, and were subsequently 
consolidated. 

It appears that each of the two defendants insured Kennelly 
against loss by fire to the extent of $1,500 on a three-story frame 
building situated within the fire limits of the city of Omaha. 


* Decision rendered, Apr. 3, 1915. 152 N. W. Rep. 307. Syllabus by 
the Court. 
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The insured property was damaged by fire on March 19, 1908. 
The city of Omaha, pursuant to an ordinance, prevented the re- 
pair of the building, and the owner was required to demolish it. 
Out of what remained after the fire insured realized $210. Al- 
lowing credit for that sum he demanded from each of the de- 
fendants $1,395. Before the loss occurred the value of the build- 
ing was $5,000. The fire damaged the insured property to the 
extent of $1,200. Each of the policies contained the following 
provisions :— 

“Defendant company shall not be liable for loss caused 
* * * by order of any civil authority.” “This company shall 
not be liable for * * * loss * * * beyond the actual 
value destroyed by fire, for loss occasioned by ordinance or law 
regulating construction or repair of buildings.” 

In giving effect to these provisions of the policy, the district 
court rendered judgment against each of the defendants for 
$640.81, and from those judgments the plaintiff has appealed, 
claiming that, within the meaning of the contract of insurance 
and the valued policy act, the property was wholly destroyed, 
and that he was entitled to recover as for a total loss. Rev. 
St. 1913, § 3210. 

Plaintiff contends that, where the property insured is realty, 
and is wholly destroyed without criminal fault on the part of 
the owner, the amount of the insurance written in the policy 
should be taken conclusively to be the true value of the property 
insured and the true amount and measure of damages. He argues 
that the statute eliminates from the insurance contract in con- 
troversy the conditions of the policies relating to loss occasioned 
by city ordinances regulating the construction or repair of build- 
ings. It is also argued that existing laws and ordinances are 
parts of the insurance policies; that the ‘building was damaged 
by fire beyond repair; and that, as a result, the insured prop- 
erty was totally destroyed. There is a stipulation in the record 
which recites, among other things, the following :— 

“That on the 19th day of March, 1908, while said contracts 
of insurance were in full force and effect, said building was 
burned and damaged by fire to such an extent as to require 
that it should be repaired before being fit for habitation; that 
said building was located within the fire limits of the city of 
Omaha; that Charles H. Withnell, building inspector of the city 
of Omaha, refused to grant plaintiff’s application for a permit 
to repair said building, because by reason of said fire he claimed 
said building had depreciated in value to an extent greater 
than 50 per cent of its original value, said building being a 
frame structure and within the fire limits of the city of Omaha; 
that the said building inspector recommended to the city council 
of the city of Omaha that said building be torn down, and on 
the 17th day of July, 1908, upon a hearing on said recommenda- 
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tion, said building was condemned and ordered torn down by 
said city council because, in its opinion, said building was in 
bad condition and depreciated in value to an extent greater than 
50 per cent of value of similar buildings above foundation by 
reason of said fire; that plaintiff obeyed the order of the council, 
and notified defendants of this fact; that plaintiff notified de- 
fendants of the refusal of the building inspector to grant a per- 
mit to repair said building, and of the condemnation proceed- 
ings of the city council.” 

[1] It was further stipulated, in substance, that the city or- 
dinances pertaining to buildings within fire limits, as published 
in Thomas’s Revised Ordinances 1905, were in effect at the 
time of the issuance of the policies herein, at the time of the 
said fire, and at the time of the building inspector’s refusal to 
grant said permit to repair, and the condemnation proceedings 
of the city council were in full force and effect. It is a well 
established rule that a policy insuring against loss or damages 
by fire covers loss occasioned ' by a law prohibiting the repair of 
a building partially destroyed by fire. Hewins vs. London As- 
surance Corporation, 184 Mass. 177, 68 N. E. 62; Brady vs. 
Northwestern Ins. Co., 11 Mich. 425; Larkin vs. Glens Falls 
Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 278; 
Monteleone vs. Royal Jns. Co., 47 La. Ann. 1563, 18 South. 
492, 56 L. R. A. 784; Hamburg-Bremen Fire Ins. Co. vs. 
Garlington, 66 Tex. 103, 18 S. W. 337, 59 Am. Rep. 613; Pala- 
tine Ins. Co. vs. Nunn, 99 Miss. 493, 55 South. 44. 

In Larkin vs. Glens Falls Ins. Co., supra, it was said :— 


“The parties are presumed to know of the ordinances. They 
directly and materially aifect their rights in case of a loss under 
the policy, and should govern and control in the adjustment and 
settlement of such loss. 4 Joyce, Insurance, § 3170.” . 

In Hamburg-Bremen Fire Ins. Co. vs. Garlington, supra, it 
was held :— 

“That, the parties having contracted in view of the city or- 
dinance, * * * the fire must be deemed the proximate cause 
of the loss, and the loss total.” 

In Palatine Ins. Co. vs. Nunn, 99 Miss. 493, 55 South. 44, it 
was said :— 

“A building insured against fire is a ‘total loss’ where, though 
only partly burned, it is rendered unfit for the purpose for which 
it was constructed, and there is an ordinance or law prohibiting 
reconstruction.” = 

In the note to Monteleone vs. Royal Ins. Co., supra, as re- 
ported in 56 L. R. A. 784, 793, it is said :-— 

“Whenever, by reason of the existence of local ordinances or 
regulations, it is rendered impossible to repair a partially de- 
stroyed building, the insured is liable as for a total loss.” 
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Such is the rule in this state. German Ins. Co. vs. Eddy, 36 
Neb. 461, 54 N. W. 856, 19 L. R. A. 707; Home Fire Ins. Co. 
vs. Bean, 42 Neb. 537, 60 N. W. 907, 47 Am. St. Rep. 711; 
Insurance Co. of North America vs. Bachler, 44 Neb. 549, 62 
N. W. 911. In the two cases last cited it was said :— 

“Where real property is wholly destroyed by fire, any pro- 
vision of a policy of insurance covering such property which 
in any manner attempts to limit the amount of the loss to 
less than the sum written in the policy is in conflict with the 
statutory rule, invalid, and will not be enforced.” 


[2, 3] The principal question in dispute in this case is whether 
an insurance company may embody provisions in the policy 
which provide that it shall not be liable for loss occurring by 
reason of any ordinance regulating the construction or repair 
of buildings. This precise point was considered and determined 
in New Orleans Real Estate Mortgage & Securities Co. vs. 
Teutonia Ins. Co., 128 La. 45, 54 South. 466, and in Palatine 
Ins. Co. vs. Nunn, supra, and it was held that such provisions 
were invalid under a valued policy law. Considering the effect 
of our former decisions as to what constitutes a total loss, and 
also giving the valued policy law the weight and effect it seems 
to us that the legislature intended it to have, we mnist hold 
that the conditions of the policy limiting the amount of loss 
are invalid, and that the building was a total loss to the insured. 
The Massachusetts case (Hewins vs. London Assurance Corpora- 
tion, supra) relied upon is not based upon a valued policy law 
and is not applicable 

[4] It appears that a jury was impaneled to try the case, and 
at the conclusion of the testimony the plaintiff requested the 
court to direct a verdict in his favor for the amounts prayed 
for in his petitions. ‘The court refused the request, and there- 
upon the jury were required to answer the following inter- 
rogatories :— 

(1) To what extent was the property in dispute injured or 
damaged by reason of the fire itself of March 19, 1908? The 
jury answered: $1,200. 

(2) What was the value of the building insured immediately 
prior to the fire of March 19, 1908? ‘The jury answered: $5,000. 


Thereupon they were discharged without having rendered a 
general verdict. The parties then agreed that the legal ques- 
tions should be reserved for the decision of the court. The 
plaintiff at once filed a motion to set aside the findings of the 
jury and for a new trial, and the court took the case under 
advisement. On May 27, 1912, the court rendered the judgments 
of which the plaintiff complains. On the 29th day of May, a 
motion for a new trial was filed and overruled, and the plaintiff 
thereupon perfected his appeal. As we view the record, the 
court erred in refusing plaintiff’s request for a directed verdict 
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as prayed for in his petitions, and defendants’ contention that 
plaintiff failed to file his motion for a new trial within the 
time provided by statute cannot be sustained. 

Finally, it is contended by the defendants that they were not 
brought before the building inspector or the city council at the 
time the orders were made refusing the plaintiff the right to re- 
pair the building and requiring the same to be demolished. 
Therefore to require them to pay the amount of the insurance 
named in the policies is, in effect, taking their property without 
due process of law. 

The stipulation shows that defendants had knowledge of the 
proceedings, but it is true that no summons or other written 
notice was ever served upon them requiring them to appear 
and defend against such finding and order. The ordinance 
contains no provisions for the service of such a notice. At most, 
the findings and order were mere ministerial or administrative 
acts, and were within the reasonable discretion of the city 
authorities. If the injury to the building by the fire was so 
slight, and the repairs necessary so trifling, that the action of the 
authorities in condemning the property was beyond all reason, 
they might have been restrained by a court of equity. There- 
fore this contention is not well founded. 

It follows from what has been said that the conditions con- 
tained in the policies limiting the recovery to an amount less 
than is provided by the valued policy law are void. The trial 
court should have rendered judgment for the amounts claimed 
in plaintiff’s petitions. 

The judgment of the district court is reversed, and the cause 
is remanded for further proceedings. 

Reversed and remanded. 

Lerton, J. (concurring). 

We have held in this state repeatedly that it is not essen- 
tial that a structure be totally destroyed in order to make the 
company liable for a total loss; it is enough that it be destroyed 
as a building. Other courts upon good reason have held that, 
when it was destroyed as a building by reason of the restric- 
tions of building ordinances, it was a total loss. Our valued 
policy act provides :— 

“The amount of the insurance written in such policy shall 
be taken conclusively to be the true value of the property in- 
sured and the true amount of loss and measure of damages.” 
Rev. St. 1913, § 3210. 


The insurance company had knowledge of this act when it 
made the contract, and might have adjusted, and perhaps did 
adjust, its premium rate to meet the liability. 

It seems to be that the provisions written in the policy to the 
effect that the amount of insurance written shall not be taken 
ito be the true amount of loss violates this statute. 
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Fawcett, J. (dissenting). 

I have no quarrel with the rule announced in the first para- 
graph of the syllabus of the majority opinion, that, “when 
writing insurance on a building situated within the fire limits 
of a city, the insurance company is bound by the laws and 
ordinances of the city, and such laws and ordinances should be 
considered as a part of the policy”; but I think the rule should 
work both ways, and hold that the owner of a building situated 
within such fire limits should also be bound by the ordinances 
of the city, and that such ordinances should be considered as a 
part of the policy he accepts from the insurance company. He 
knows as well as the company that, when a frame building situate 
within the fire limits is damaged 50 per cent of its value, it 
cannot be repaired, but will be ordered torn down and removed. 
Both the insurance company and the assured, therefore, in 
entering into a contract of insurance, have the ordinance before 
them, and the simple question in this case is: May they enter 
into a contract, binding upon both, that the assured will assume 
the risk of having his building torn down after it has suffered 
a partial loss by fire, and that the insurance company will assume 
the risk of loss actually caused by the fire, but will not assume 
the risk of loss or damage to the building over and above that 
caused thereby, which may be occasioned by the action of the 
city authorities in ordering the building destroyed? Each of the 
contracting parties understands fully the part which fire may 
play in the destruction of such a building and the-part which 
the ordinance of the city may play in causing such destruction. 
The company assumes the risk of the former, and the assured 
of the latter. Is such a contract prohibited by the valued 
policy act (Rev. St. 1913, § 3210)? I think not. In such cases 
I think the rule is, and should be, that insurance against damage 
by fire protects the insured against loss resulting from the en- 
forcement of an ordinance prohibiting the repair of his building 
after its partial destruction by fire, in the absence, and only in 
the absence, of an agreement to the contrary. Hewins vs. Lon- 
don Assurance Corporation, 184 Mass. 177, 182, 68 N. E. 62. 
The provision in controversy relates to the causes of loss and 
the character, as well as the extent, of the insurer’s risk or 
liability. On these matters parties may make their own agree- 
ments, unless they are hampered by valid legislation. A statute 
restricting the right of contract, as the valued policy law, should 
not be extended by implication or construction beyond its im- 
port and purposes as disclosed by the language of the lawmakers. 
The purpose of the valued policy act is to prevent insurance 
at an overvaluation, and to deter insurers from taking reckless 
risks, by prohibiting them, after a total loss, from claiming that, 
at the time of issuing the policy, the value of the insured’ prop- 
erty was not equal to the amount of the insurance. Here the 
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value of the property when the policy was issued and when the 
fire started is not questioned. ‘The question here is the character 
of the risk assumed by the company. The statute by its own 
terms applies to insurance on property wholly destroyed. Where 
there is only a partial loss by fire, and the damaged building is 
for that reason demolished under police ordinances enacted to 
protect the public against future fires, the character of the risk 
to be assumed by an insurance company is a lawful subject of 
contract. If a property owner desires insurance limited to fire 
alone, intending to carry his own risk in so far as a city may 
prevent him from repairing a building partially destroyed by 
fire, how can he procure such indemnity if he cannot make 
a lawful contract including those terms? ‘They are not incon- 
sistent with the valued policy act, and there is nothing in the 
policy indicating a purpose to violate the law or to mislead or 
defraud the insured. It is a plain, straightforward, honest 
contract, voluntarily entered into between the parties, and the 
district court was right in enforcing it as the parties had made it. 
Rose. J., joins in dissent. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


ROBINSON 
Us. 


SUN INS. OFFICE.* 


1. INSURANCE — FIRE INSURANCE —STIPULATIONS — 
VALIDITY. 


A stipulation in a fire policy that a loss shall not become payable until 
sixty days after notice, ascertainment, estimate, and proof of loss, 
including award by appraisers, if appraisers are required, is reason- 
able, and a compliance therewith is a condition precedent to an action 
on the policy. 


(For other cases, see Insurance, Cent. Dig. § 1493; Dec. Dig. § 597.) 


2. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—STIPU- 
LATIONS IN POLICY. 


Where insured, in a fire policy stipulating that a loss shall not be payable 
until sixty days after notice, ascertainment, estimate, and proof of 
loss, including award of appraisers, if required, sustained a loss 
on November 20th, and furnished on December 12th a statement of 
loss, and on January 8th, following, insurer demanded production 


* Decision rendered, May 5, 1915. 152 N. Y. Supp. 1022. 
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for examination of books of account, bills, invoices, etc., and -on 
March 12th insured delivered to insurer invoices, and two days later 
insurer demanded an appraisal, a ruling that as a matter of law 
insured had complied with the policy, and that insurer, by waiting 
more than sixty days after December 12th to demand an oral exam- 
ination, was precluded therefrom was erroneous. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from City Court of New York, Trial Term. 

Action by Blanche Robinson against the Sun Insurance Office. From 
a judgment for plaintiff, and from an order denying a new trial, de- 
fendant appeals. Reversed, and new trial ordered. 


Argued March term, 1915, before Lehman, Hendrick, and Cohalan, JJ. 
> 


Alexander & Green, of New York City (R. E. & A. J. Prime, of 
New York City, of counsel), for Appellant. 
Sol De Young, of New York City (Leon M. Prince, of New York 
City, of counsel), for Respondent. 
CoHALAN, J. 

Plaintiff sued upon a standard fire insurance policy, and in her 
complaint she alleged full compliance with all the conditions of 
the policy on her part to be performed. On the trial it appeared: 
(1) That the plaintiff did not comply with the defendant’s de- 
mand for an examination under oath, and for the submission of 
bills, invoices, and other proper vouchers, as provided in the 
policy; and (2) that the plaintiff did not consent to an appraise- 
ment after demand, as required by the term of the policy. The 
fire occurred on November 20, 1912. On December 12, 1912, a 
statement of plaintiff’s loss in the sum of $1,207:25 was served 
upon the defendant. On January 8, 1913, the defendant required 
the plaintiff to produce for examination “all books of account, 
bills, invoices, and vouchers, or certified copies of same, if 
originals be lost,” and, “until production of the same, the alleged 
proof of loss is held subject to your order.” 

[1] The preliminary proofs of loss were not returned to the 
defendant, owing to the illness of the plaintiff, until February 14, 
1913. At that time sixty days had elapsed from December 12, 
1912, the date of the original filing of the proofs of loss, and no 
attempt on the part of the plaintiff had been made to comply with 
the demand of January 9, 1913. The policy provided that the 
loss shall not become payable “until sixty days after the notice, 
ascertainment, estimate, and satisfactory proof of the loss herein 
required shall have been received by this company, including an 
award by appraisers, if appraisers have been required. * * *” 
This was a reasonable provision of the policy, and the courts 
have held that compliance with it is a condition precedent to the 
right to maintain an action upon the policy. Hicks vs. British 
American Assurance Co., 162 N. Y. 284, 56 N. E. 743, 48 L. R. A. 
424; Daniel Quinlan vs. Providence-Washington Ins. Co., 133 
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N. Y. 356, 31 N. E. 31, 28 Am. St. Rep. 645; James O’Brien, 
Sheriff, vs. Commercial Fire Ins. Co., 63 N. Y. 108 

[2] The trial court held that the proofs of loss originally sub- 
mitted constituted in law a full compliance with all the require- 
ments of the policy, and that by waiting more than sixty days 
after December 12, 1912, to demand an oral examination, 
the defendant was precluded therefrom. This would undoubtedly 
be the case under the authority of McNally et al. vs. Phoenix Ins. 
Co., 137 N. Y. 389, 33 N. E. 475; but the situation in this case 
is different. Here there was a demand on January 9, 1913, for 
additional proofs, whereas in that case the proof was not de- 
fective with respect to the property lost or its value. In the case 
at bar the plaintiff last visited the defendant’s office on March 12, 
1913, at which time she delivered to the defendant further in- 
voices in compliance with the demand for the appraisal of January 
8, 1913, and it appears that the demand for an appraisal was 
made upon the plaintiff on March 14, 1913. 

All of the defendant’s proof with regard to its demand for an 
examination under oath and for an appraisement was excluded by 
the trial court, and the jury was instructed that the original proof 
of loss submitted by the plaintiff was in law a complete proof of 
loss as required by the policy. It cannot be held, therefore, that 
it was left to the jury to determine whether or not there was a 
substantial compliance by the plaintiff with the policy require- 
ments, including the production of books of account, bills, in- 
voices, and vouchers, or that the jury by their verdict have so 
determined. 

Judgment reversed, and new trial ordered; costs to appellant 
to abide the event. All concur. 


f Se Se 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 





WILBISKY 
vs. 
GERMAN ALLIANCE INS. CO. or New Yorx.* 


2. INSURANCE—FIRE POLICIES—ACTION. 

While no suit can be maintained on a fire policy where a valid award 
has been made, yet, if the award is invalid for fraud, plaintiff may 
sue on the policy, without first suing in equity to set it aside. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


* Decision rendered, May 5, 1915. 152 N. Y. Supp. 1048. 
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Appeal from Municipal Court, borough of Manhattan, First District. 

Action by Joseph Wilbisky against the German Alliance Insurance 
Company of New York. From a judgment dismissing the complaint, 
plaintiff appeals. Reversed and remanded. 


Argued March term, 1915, before Lehman, Hendrick, and Cohalan, JJ. 


William M. Sullivan, of New York City (Edward E. Hoenig, of New 


York City, of counsel), for Appellant. 
William D. Murray, of New York City, for Respondent. 


LEHMAN, J. 

[1] The plaintiff has brought an action upon a policy of fire 
insurance. The answer sets up several defenses, including the 
defense that there was an award made of a lesser sum than the 
amount asked for in the complaint. At the trial, defendant 
moved to dismiss on the ground that the complaint failed to set 
forth that sixty days had elapsed since the proof of loss was 
given. The trial justice gave leave to amend the complaint in this 
regard. ‘The plaintiff gave a rather vague statement of the 
amendment he desired. While perhaps technically insufficient, it 
did apprise the defendant of what it expected to meet, and both 
attorneys and the court appear to have regarded it as sufficient. 
Certainly, if the defendant had pointed out in what manner it was 
insufficient, the court would have permitted an amendment that 
would have fully covered the point. Thereafter the plaintiff put 
in some evidence but before he had proceeded far the trial court 
clearly perceived that the real issue between the parties was the 
issue raised by the defense of the award, and he stated that to 
save time he would take proof of the award, as such proof would 
probably end the case. Thereupon the defendant introduced the 
award in evidence. The plaintiff thereupon attempted to prove 
that this award was fraudulent, but the trial court refused to 
admit such evidence. Defendant thereupon conceded, for the 
purposes of the trial, the truth of the allegations of the com- 
plaint, and the trial justice dismissed the complaint without 
prejudice to a new action in which the plaintiff could raise an 
issue as to the fraudulent nature of the award. The defendant 
now claims that, even if the trial justice was wrong in refusing 
to take proof of the alleged fraudulent character of the award, 
the judgment is correct, because there the complaint is defective 
and the proof to sustain the complaint insufficient. I think that 
the record shows very clearly that any possible defects or in- 
sufficiency could have been supplied, if pointed out, and that upon 
this appeal we have a right to determine only whether under the 
pleadings the trial court correctly excluded the evidence which 
plaintiff attempted to produce. 

[2,3] It was apparently the theory of the learned trial justice 
that, while the making of the award was properl'y a defense to the 
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present complaint, when proof was presented of such award, it 
disposed of any right of action upon the policy, that in effect the 
award was then substituted for the policy, and that the plaintiff 
could then sue only upon a complaint alleging the making of the 
award and setting forth his claim for its invalidity. The same 
contention was made in the case of Sullivan vs. Traders’ Insur- 
ance Co., 169 N. Y. 213, 62 N. E. 146, and the court, though 
divided upon this point, overruled the contention. It seems to 
be now established that though, where a valid award has been 
made, a suit under the policy in disregard of the award cannot 
be maintained, yet, where there is an equitable defense to the 
award, the insured has a right to bring his action upon the policy 
without first suing in equitty to set aside the award, and, if the in- 
surance company sets up the award as a defense, the plaintiff 
may, even without a reply, show any facts which would constitute 
an equitable defense to the award. While the municipal court 
has, of course, no equitable powers, yet it may take cognizance of 
fraud as an equitable defense, and it has this power, not only 
where fraud is pleaded as an equitable defense to an action upon 
an instrument, but also where the instrument tainted with fraud 
is urged asa bar to an action. In neither case is the party plead- 
ing fraud asking the intervention of a court of equit'y to set aside 
the instrument; in both cases he is merely asking that the court 
take cognizance of facts, constituting an equitable defense to the 
instrument, which prevented the instrument from having had a 
valid inception. It follows that the plaintiff should have been 
permitted to show that the award was made fraudulently or 
arbitrarily. 

Judgment should be reversed, and new trial ordered, with 
costs to appellafit to abide the event. All concur. 


FARMERS’ MUT. INS. ASS’N or ALaBAMA vs. STEWART 
ET ux. (No. 568.)* 


(Supreme Court of Alabama.) 


2. INSURANCE—POLICY—DELIVERY—INTENTION. 


That which the conduct or agreement of the parties to an insurance con- 
tract shows was intended by them will control in determining what 
constitutes a delivery of the policy. 


(For other cases, see Insurance, Ce Cent, Dig. §§ 219- 230; Dec. Dig. § 136.) 





* Decision rendered, Apr. 22, 1915. 68 South. Rep. 254. 
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3. INSURANCE—POLICY—DELIVERY TO AGENT—EFFECT. 


In the absence of an agreement to the contrary, the delivery of a fire 
insurance policy to the local agent is ordinarily, a delivery to the 
insured, and is sufficient.to put the. insurance into effect, though the 
agent retains possession of. the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 


4, INSURANCE—FIRE POLICY—DELIVERY. BY MAIL—PROOF. 


In an action on notes given for a fire insurance policy, evidence showing 
merely that the policy was issued and returned to plaintiff’s agent 
in ten days, and that he mailed it out immediately to insured, and 
“did not hear another word from it,” doesnot show a delivery 
by mail, in the absence of evidence showing that the envelope was 
stamped and properly addressed to insured at his proper post office 
or residence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from City Court of Andalusia; Ed. T. Albritton, Judge. 

Assumpsit by the Farmers’ Mutual Insurance Association of the 
state of Alabama against D. B. Stewart and wife upon two promissory 
notes. Judgment for defendants, and plaintiff appeals. Transferred 
from court of appeals. Affirmed. 


Baldwin & Murphy, of Andalusia, for Appellant. 
Jones & Powell, of Andalusia, for Appellees. 


PHENIX INS. CO. or Brooxiyn vs. JONES Er At. 
(No. 5843.)* 


(Court of Appeals of Georgia.) 


1. INSURANCE—ACTION ON POLICY—DEFENSE—MISSTATE- 
MENTS OF INSURED. 


The insurance policy sued upon contained the following clause: “This en- 
tire policy shall be void in case of any fraud or false swearing by 
the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” While there were 
some misstatements by the plaintiff in her sworn statement to the 
company made shortly after the fire, as to the value of some of 
the personalty destroyed, and as to what articles had been re- 
moved from the house before the fire, it was not shown that these 
misstatements were wilfully or intentionally made for the purpose 
of defrauding the company, for the evidence abundantly showed 
that the personalty which was in the. house. at.the time of the fire, 
and which was destroyed therein, exceeded the amount of insurance 
upon all the personalty. ah 


(For other cases, see Insurance, Cent. Dig. §.1358; Dec. Dig. § 552.) 


* Decision rendered, May 4, 1915. 85 S. E. Rep. 206. Syllabus by the 
Court. 
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2. INSURANCE—FIRE INSURANCE—CONDITION OF POLICY— 
RELEASE FROM LIABILITY—RIOT. 


The policy contained also the following clause: “This company shall 
not be liable for loss caused directly or indirectly ‘by invasion, in- 
surrection, riot, civil war or commotion, or military or usurped 
power, or by order of any civil authority, or by. theft, or by neglect 
of the insured to use all reasonable means to save and preserve 
the property at and after a fire or when the property is endangered 
by fire in neighboring premises, or (unless fire ensues, and, in that 
event, for damage by fire only) by explosion of any kind, or by 
lightning; but liability for direct damage by lightning may be 
assumed by specific agreement hereon.” The evidence showed that 
before the fire, on several different occasions, the plaintiff’s house had 
been considerably damaged by explosions of dynamite, thrown or 
placed by an unknown person or persons; but it was not shown 
by any evidence that these outrages were committed by more than 
one person, and, under the law, it requires the participation of more 
than one person to constitute a riot. 

(For other cases, see Insurance, Cent. Dig. §§ 1126, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


3. FIRE INSURANCE—DYNAMITE EXPLOSIONS. 


While the evidence showed that these different explosions of dynamite 
had considerably damaged the dwelling, the great preponderance 
of the evidence was to the effect that the house, even after such 
damage, was worth considerably more than the amount it was 
insured for. 


4. INSURANCE—FIRE INSURANCE—CONDITION OF POLICY— 
EVIDENCE. 


There was a clause in the policy which rendered it void if the building 
or any part thereof fell, except as a result of fire. The testimony 
for the plaintiff, however, showed that no substantial or material 
part of the building had fallen, and that it had not become un- 
tenantable, and that the plaintiff had not abandoned it as a place 
of residence, before the fire occurred. 


(For other cases, see Insurance, Cent. Dig. §§ 1128, 1133, 1134, 1136, 1140- 
1143; Dec. Dig. § 421.) 


§. FIRE INSURANCE—SUFFICIENCY OF EVIDENCE, 


The evidence as to whether the building was destroyed by the fire, or 
by an explosion of dynamite which occurred a few minutes before 
the fire, was conflicting and uncertain, but the finding of the jury, 
that the proximate cause of the destruction of the building was 
the fire, was authorized. 


Error from Superior Court, Hart County; D. W. Meadow, Judge. 
Action by J. A. Jones and others against the Phenix Insurance Com- 

pany of Brooklyn. Judgment for plaintiffs, and defendant brings error. 
rmed. 


J. H. & Parke Skelton, of Hartwell, and Slaton & Phillips, of At- 
lanta, for Plaintiff in Error. 

Worley Adams, of Royston, J. N. Worley, of Elberton, and A. G. & 
Julian McCurry, of Hartwell, for Defendants in Error. 
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GASSAWAY et aL. vs. BROWNING et au. (No. 423.)* 
(Court of Civil Appeals of Texas. El Paso.) 


INSURANCE—RIGHT TO PROCEEDS—VENDOR AND PUR- 
CHASER. 


Where the purchaser of lands gave purchase money notes secured by 
a vendor’s lien, a subsequent purchaser, taking subject to the lien, 
but assuming no liability on the notes, who insured the premises 
for his own benetit, as against the plaintiff who by regular convey- 
ance had become the owner of the vendor’s lien, was entitled to 
the proceeds of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1439-1443; Dec. Dig. § 580.) 


Appeal from District Court, Ector County; S. J. Issacs, Judge. 
Action by M. B. Gassaway and others against W. H. Browning, Jr., 
and others. Judgment for defendants, and plaintiffs appeal. Affirmed. 


Chas. Gibbs and Earl Anderson, both of Midland, and E. M. Whit- 
aker, of El Paso, for Appellants. 
W. A. Hudson and E. C. Canon, both of Pecos, for Appellees. 


* Decision rendered, Mar. 26, 1915. On rehearing, Apr. 22, 1915. 
175 S. W. Rep. 481. 


NORWICH UNION FIRE INS. SOCIETY vs. DALTON. 
(No. 5398.) * 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—“BINDER.” 


A “binder” is a verbal contract of insurance in presenti, of which the 
insurance agent makes a memorandum, temporary in its nature, and 
intended to take the place of an ordinary policy till the same can 
be issued. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


On Motion for Rehearing. 


2. INSURANCE— CANCELLATION AND SUBSTITUTION OF 
BINDERS-— AUTHORITY OF AGENTS. 


The mere request of insured to insurance agents to keep him protected 
may authorize them, without notice to him, to cancel a binder in 
one company, and issue one in another company, if in so doing 
they are following the custom of all insurance offices. 


(For other cases, see Insurance, Cent. Dig. § 210; Dec. Dig. § 132.) 


* Decision rendered, Nov. 5, 1914. On motion for rehearing, Jan. 20, 
1915. On motion for rehearing of Plaintiff in Error, Mar. 3, 1915, Re- 
hearing denied, Apr. 14, 1915. 175 S. W. Rep. 459. 
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3. INSURANCE — UNAUTHORIZED INSURANCE — RATIFICA- 
TION. ‘ 

If insurance agents are not authorized to effect insurance, it cannot be 
made effective by being ratified by insured after the fire; as ratifi- 
cation must be at a time when a valid contract could be made. 


(For other cases, see Insurance, Cent. Dig. § 124; Dec. Dig. § 94.) 


Error from District Court, McLennan County; Richard I. Munroe, 
Judge. 

Action by Crate Dalton against the Norwich Union Fire Insurance 
Society. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded for new trial. 


Wm. Thompson, of Dallas, and Jno. S. Patterson, of Austin, for 
Plaintiff in Error. 

Witt & Saunders and Williams & Williams, all of Waco, for De- 
fendant in Error. 


—----- -@Oe@. —-—— 


HANOVER FIRE INS. CO. or New York vs. HUFF. 
(No. 433.)* 


(Court of Civil Appeals of Texas. El Paso.) 


10. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 


Where proof of loss was defective because the notary before whom it 
was sworn was interested, the insurer, to raise that question, must 
object to it on that ground. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


11. INSURANCE—FIRE POLICIES—PROOF OF LOSS—WAIVER. 


Where a fire company denied its liability in toto, there was a waiver of 
irregularities in the proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


Error from El Paso County Court; A. S. J. Eylar, Judge. 

Action by J. C. Huff against the Hanover Fire Insurance Company 
of New York. There was a judgment for plaintiff, and defendant brings 
error. Affirmed. 


Burges & Burges, of El Paso, for Plaintiff in Error. 
Moore & Harris, of El Paso, for Defendant in Error. 


* Decision rendered, Apr. 8, 1915. 175 S. W. Rep. 465. 
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CAMDEN FIRE INS. ASS’N vs..MISSOURI, K. & T. 
RY. CO. or Texas ET AL. (No. 7239.)* 


(Court of Civil Appeals of Texas. Dallas.) 


3. INSURANCE — SUBROGATION — RIGHTS OF INSURED—DE- 
DUCTION OF EXPENSES OF SUIT. 


Where, in an insurance company’s action against a railroad company and 
the insured to recover the insurance money paid by plaintiff to the 
insured, it appeared that insured had collected the amount of his loss 
by fire from the railroad company through a suit of which the 
insurance company had knowledge, but did not seek to prosecute, 
and where it appeared that, though insured had offered to permit 
the insurance company to be subrogated to a proportionate part of 
his rights against the railroad company if it would pay the amount 
of the insurance, and that it had denied liability until after the judg- 
ment was obtained against the railroad company, the insured was 
liable only for the surplus remaining in his hands after satisfying 
his loss in full and the reasonable expenses incurred by him in 
prosecuting the suit against the railroad company, even though, 
during the pendency of his suit against the railroad company, he 
may have assumed an attitude of hostility against the insurance 
company’s right of subrogation. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Error from District Court, Dallas County; J. C. Roberts, Judge. 

Action by the Camden Fire Insurance Association against the 
Missouri, Kansas & Texas Railway Company of Texas and another. 
Judgment for defendants, and plaintiff brings error. Affirmed. 


E. G. Senter, of Dallas, for Plaintiff in Error. 
Harry P. Lawther, of, Dallas, and W. T. Russell, of Nocona, for 
Defendants in Error. 


* Decision rendered, Mar. 20, 1915. Rehearing denied, Apr. 24, 1915. 
175 S. W. Rep. 816. 


AGRICULTURAL INS. CO. vs. COLLINS. | (No.. 1460.)*. 
(Court of Civil Appeals of Texas. Texarkana.) 


INSURANCE—FIRE POLICY—CONSTRUCTION. 

A fire policy on a stock of bank furniture and fixtures, which contained 
a provision that, unless liability was specifically assumed, the insurer 
should not be liable for the loss of dies, implements, signs, store or 
office furniture, covers neither electrotype plates, used to reproduce 
pictures of the furniture or fixtures, nor a traveling salesman’s trunk. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 
* Decision rendered, Apr. 22, 1915. 175 S. W. Rep. 1120. : 
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Error from Grayson County Court; J. O. Adamson, Judge. 

Action by W. D. Collins against the Agricultural Insurance Company. 
There was a judgment for plaintiff, and defendant brings error. Re- 
versed and rendered. 


Thompson, Knight, Baker & Harris, and Will C. Thompson, all of 
Dallas, for Plaintiff in Error. 
J. S. Kone, of Denison, for Defendant in Error. 


m0 


DORWIN vs. NORTH WISCONSIN FARMERS’ MUT. 
CYCLONE INS. CO.* 


(Supreme Court of Wisconsin.) 


1, INSURANCE—MUTUAL INSURANCE—RIGHTS OF POLICY- 
HOLDERS—DEDUCTION OF EXPENSES. 


Under the by-law of a mutual insurance company providing that assess- 
ments for hail insurance losses shall be a certain amount per year, 
and the losses of a year, if in the aggregate exceeding the amount 
realized from the assessment on hail policies for such year and the 
amount of hail insurance on hand, shall be paid pro rata from the 
amount so realized and on hand, which payment shall be in full for 
such loss, the policyholders are not to receive the full amount of such 
assessments, but from it is first to be deducted the expenses of con- 
ducting the hail department for the year. 


(For other cases, see Insurance, Cent. Dig. §§ 1270-1272; Dec. Dig. § 495.) 


2. INSURANCE— MUTUAL INSURANCE—FiSCAL YEAR — DE- 
DUCTION OF EXPENSES. 


October Ist, the date on which a by-law of a mutual insurance company 
requires it to make its assessment in each year, is the commencement 
of its fiscal year, relative to expenses for the year to be deducted 
from the amount realized from the assessment therefor to determine 
the amount subject to payment of losses. 


(For other cases, see Insurance, Cent. Dig. §§ 1270-1272; Dec. Dig. § 495.) 


] Appeal from Circuit Court, Barron County; George Thompson, 
udge. 
Action by John Dorwin against the North Wisconsin Farmers’ Mutual 
Cyclone Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. Reversed and remanded, with directions. 


J. W. Soderberg, of Barron, for Appellant. 
Spencer Haven, of Hudson, for Respondent. 


* Decision rendered, May 4, 1915. 152 N. W. Rep. 454. 





A. & H.) Price vs. Occidental Life Ins. Co. 


ACCIDENT AND HEALTH. 


SUPREME COURT OF CALIFORNIA. 


PRICE 
vs. 
OCCIDENTAL LIFE INS. CO. (Sac. 2116.)* 


1, INSURANCE—ACTIONS ON POLICIES—BURDEN OF PROOF. 


In an action on a policy insuring against bodily injuries effected through 
external, violent, and accidental means, plaintiff was bound to allege 
and prove, as a part of her case, that the death of insured resulted 
from accident, and it was not incumbent on defendant to negative 
accident, as it was not relying upon any exception, forfeiture, breach 
of warranty, or other affirmative ground of defense. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


4, INSURANCE— ACCIDENT INSURANCE — CONSTRUCTION — 
“ACCIDENT.” 


An “accident,” within a policy insuring against injuries effected through 
external, violent, and accidental means, is a casualty, something out 
of the usual course of events, and which happens suddenly and 
unexpectedly and without any design on the part of the person 
injured. 


(For other cases, see Insurance, Cent. Dig. § 1162; Dec: Dig. § 449.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident.) 
/ 
In Bank. Appeal from Superior Court, Madera County; W. M. 
Conley,. Judge. 
Action by Agnes M. Price against the Occidental Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Robert L. Hargrove, of Madera, for Appellant. 
Chamberlain & Page and Raleigh E. Rhodes, of Madera, and Benja- 
min E. Page, of Los Angeles, for Respondent. 
Stross, J. 

The plaintiff appeals from a judgment in favor of defendant 
in an action on a policy of accident insurance. The evidence 
is not before us, and we are called upon to determine the one 
question, whether the findings of fact support the judgment. 

By the policy, William A. Price, the husband of plaintiff, was 
insured in the principal sum of $2,500, “against bodily injuries 
not intentionally self-inflicted, sustained by the insured while 
sane, and effected directly and independently of all other causes 
through external, violent, and accidental means (suicide, sane 


* Decision rendered, Apr. 6, 1915. 147 Pac. Rep. 1175. 
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or insane, not included).” The policy was made payable, in 
case of death, to the plaintiff. 

The complaint set up a cause of action based on the death of 
Price. The findings which raise the question to be decided are 
as follows :— 

“That on the 5th day of July, 1910, * * * said William A. 
Price * * * sustained bodily injuries from a bullet then 
and there striking and entering his body, from a revolver then 
and there. discharged by the hands of one Frank Kates, by reason 
whereof the said William A. Price then and there died. The court 
finds that the death of the said William A. Price did not result 
directly and independently of all other causes from bodily injuries 
effected through external, violent, and accidental means. That 
the death of said William A. Price did not result from accidental 
causes.’ 

The contention of the appellant is that the specific findings 
regarding the cause and manner of Price’s death conclusively 
establish that the death resulted from violent, external, and 
accidental means. The further finding that death did not result 
from accidental means is asserted to be a mere conclusion, and 
a conclusion at variance with the specific facts found. 

[1, 2] The plaintiff was bound to establish, as a part of her 
case, that death resulted from accident. It was not incumbent 
on the defendant to negative accident. The insuring company 
was not relying upon any exception, forfeiture, breach of war- 
ranty, or other affirmative ground of defense. The contract was 
one which insured against death resulting from injuries “ef- 
fected directly * * * throughexternal, violent, and ac- 
cidental means.” In order to recover, the plaintiff was bound 
to allege and prove an injury of the kind covered by the contract ; 
i. e., one effected through external, violent, and accidental means. 
1 Cyc. 289; Carnes vs. Iowa State Ass’n, 106 Iowa 281, 76 
N. W. 683, 68 Am. St. Rep. 306; Nat. Mas. Ass’n vs. Shryock, 
73 Fed. 775, 20 C. C. A. 3; Jenkin vs. Pac. Mut. L. Ins. Co., 
131 Cal. 121, 63 Pac. 180. Whether or not Price’s death re- 
sulted from accidental means was a material issue presented by 
the pleadings, and the finding on this issue was one of fact. 

[2-5] The findings made by the trial court must, under our 
settled rule, be given a liberal construction in support of the 
judgment, and are, if possible, to be reconciled so as to prevent 
any conflict upon material points. Ames vs, City of San Diego, 
101 Cal. 390, 35 Pac. 1005; Murray vs. Tulare Irr. Co., 120 
Cal. 311, 49 Pac. 563, 52 Pac. 586; Krasky vs. Wollpert, 134 
Cal. 338, 66 Pac. 309; Peo. H. Sav. Bk. vs. Rickard, 139 Cal. 
285, 73 Pac. 858. If we can, without transgressing the bounds 
of fairness and reason, conceive of any state of facts upon which 
all of the findings would be true, we are bound to assume that 
this state of facts was shown. The term “accident” is. defined 
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in Richards vs. Trav. Ins. Co., 89 Cal. 170, 26 Pac. 762, 23 
Am. St. Rep. 455, as “a: casualty—something out of the usual 
course of events, and which happens suddenly and unexpectedly, 
and without any design on the part of the person injured.” The 
fact that the insured was killed by a bullet from a firearm 
discharged by another person would, standing alone, justify, if 
not require, the inference that the killing was, as to the insured, 
accidental. Jenkin vs. Mut. L. Ins. Co., 131 Cal. 121, 63 Pac. 
180. But this in an inference which may be overcome by other 
evidence. If it should appear that the killing had been the 
result of an encounter with deadly weapons, and that the de- 
ceased had himself invited and brought on such conflict, the 
fatal result would not have been accidental, so far as he was 
concerned. A situation of this kind was presented in Taliaferro 
vs. Trav. Prot. Ass’n, 80 Fed. 368, 25 C. C. A. 494. There the 
court, in upholding a directed verdict in favor of the insurance 
company, said :— 

“Where a person thus invites another to a deadly encounter, 
and does so voluntarily, his death, if he sustains a mortal wound, 
cannot be regarded as accidental, by apy definition of that term 
which has heretofore been adopted. It might as well be claimed 
that death is accidental when a man intentionally throws himself 
across a railroad track in front of an approaching train, or leaps 
from a high precipice, or swallows a deadly poison. It is possi- 
ble that death may not result from either of these acts, but death 
is the result which would naturally be expected, and, if such is 
the result, it is not accidental.” 

The case is directly in point, and we think its- reasoning is 
convincing. Lovelace vs. Trav. Prot. Ass’n, 126 Mo. 104, 28 
S. W. 877, 30 L. R. A. 209, 47 Am. St. Rep. 638, relied on by 
appellant, is not in conflict. There the deceased had engaged 
in a quarrel, in the course of which he was killed, but it did 
not appear that he drew a weapon, or that he knew his op- 
ponent was armed. It was very properly held that the killing 
was “accidental,” because the circumstances did not show that 
the insured “voluntarily assumed the risk of death.” Here, 
however, in the absence of the evidence produced below, we 
must take the facts to be that Price did voluntarily assume the 
risk of death. If he did, the findings are reconcilable, and 
support the judgment. 

The judgment is affirmed. 

We concur: Angellotti, C. J.; Shaw, Lorigan, Henshaw, and 
Melvin, JJ. 
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SUPREME COURT OF IOWA. 





RILEY 
vs. 


INTERSTATE BUSINESS MEN’S ACCIDENT ASSOCIATION. 
(No. 30028.)* 


1, INSURANCE— ACCIDENT INSURANCE—LIABILITY—“ACCI- 
DENTAL CAUSE”—“ACCIDENTAL : RESULT.” 


To render an insurer liable under a policy insuring against death through 
external, violent, and accidental means, the cause of the death, as 
well as the death itself, must be accidental; there being a difference 
between an “accidental result” and an “accidental cause,” as where 
an unanticipated and unforeseen result is caused by a voluntary and 
intentional act of the party suffering the unanticipated result. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


sate” ae definitions, see Words and Phrases, Second Series, Accidental 
ause. 


2. INSURANCE— ACCIDENT INSURANCE—“EXTERNAL, VIO- 
LENT, AND ACCIDENTAL MEANS.” 


Within a policy insuring against death, resulting from external, violent, 
and accidental means, death resulting from the taking of poison may 
result from “external, violent, and accidental means.” 


(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


(For other definitions, see Words and Phrases, First and Second Series, 
External, Violent, and Accidental Means.) 


3. INSURANCE — ACCIDENT INSURANCE — LIABILITY —“VOL- 
UNTARY’”—“INVOLUNTARY”—“ACCIDENTAL.” 


Under a policy insuring against death, through external, violent, and 
accidental means, but providing that the insurer assumed no liability 
for death from the voluntary or involuntary taking of poison, where 
medicine given insured by a doctor contained strychnine which 
caused his death, the insurer was not liable, since while the taking 
of the poison as distinguished from the taking of the medicine was 
unintentional, a thing is not “accidental” which is intentional and 
voluntarily done, and the word “voluntary” infers an act done with 
volition, knowledge, and intent, while “involuntary” is an antonym 
of “voluntary,” and applies to an act done without volition and with- 
out knowledge and intent. 


(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


(For other definitions, see Words and Phrases, First Series, Involuntary; 
also First and Second Series, Accident; Voluntary.) 


4. INSURANCE— CONSTRUCTION OF POLICY —CONSTRUING 
AGAINST INSURER. 


In construing an insurance policy, where there is an ambiguity which 
renders the terms of the policy susceptible of two constructions, 
it will be given that construction most favorable to insured, but in 
doing this, the court must seek after and determine what obligations 
the parties intended to assume, giving to the language used its usual 


* Decision rendered, May 17, 1915. 152 N. W. Rep. 617. 
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significance in connection with the subject-matter and the circumstances 
to which the contract relates. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 

5. INSURANCE — ACCIDENT INSURANCE — EXCEPTIONS — 
VALIDITY. 


A provision of a policy, insuring against death brought about by violent, 
accidental, and external means, that the insurer assumed no liability 
for disability or death, resulting from the voluntary or involuntary 
taking of poison, was not against public policy. 

(For other cases, see Insurance, Cent. Dig. § 1175; Dec. Dig. § 457.) 


Appeal from District Court, Linn County; Milo P. Smith, Judge. 
Action to recover on an accident policy. Judgment for the defend- 
ant. Plaintiff appeals. Affirmed. 


Tourtellot & Donnelly, of Cedar Rapids, and Edwards, Longley & 
Ransier, of Waterloo, for Appellant. 
Dunshee & Haines, of Des Moines, for Appellee. 
Gaynor, J. 

This is an action brought in equity by the plaintiff to enforce 
the making and collection of an assessment on the members of 
defendant association, and the payment to the plaintiff of the 
proceeds, to an amount not exceeding $5,000. The action is 
predicated on the fact that the husband of the plaintiff died while 
a member in good standing, that his death was brought about 
through external, violent, and accidental means, and that, by 
the terms of the policy, plaintiff is entitled to the relief prayed 
for. The defendant demurred to the petition of the plaintiff, 
and this demurrer was sustained, and judgment entered for the 
defendant dismissing plaintiff’s petition. The facts’ alleged in 
the petition to which the demurrer was interposed, are sub- 
stantially as follows: That on the Sth day of August, 1911, 
the defendant executed and delivered to one John N. Riley 
a certificate of membership in its association; that this certificate 
provided that he was entitled to such benefits as may be pro- 
vided in and by the articles of incorporation and by-laws of 
said association in force and effect at the time of the accident. 
That by the acceptance of the certificate, he agreed to the 
several provisions and conditions of said articles and by-laws. 
The articles and by-laws so far as material to this case, are 
set out in the petition, and are as follows :— 

“Death Indemnity. In case of the death of a member re- 
sulting from bodily injuries effected solely by external, violent 
and accidental means, and without intervening cause within six 
months of the happening of the accident, the association will 
pay to the beneficiary nominated by the member in writing, filed 
with the secretary-treasurer during the life of the member (the 
beneficiary must be the surviving wife or heir of the member), 
the proceeds of one assessment. of $2.00 on each member in good 
standing but not to exceed the sum of five thousand dollars.” 
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“Limitation of Risk. The association does not assunie any 
liability for accidental injury sustained while the member is in 
any degree under the influence of intoxicating liquor; nor for 
disability or death resulting from the voluntary or involuntary 
taking of poison; nor resulting from the voluntary or invol- 
untary inhalation of illuminating or other gas; nor if the oc- 
casion of the accident be disease, bodily or mental infirmity, 
fits, vertigo, sleepwalking, medical or surgical treatment (except 
operations rendered necessary by reason of accidental injury, 
and performed within twenty-six weeks from the date of the 
accident); or voluntary act of the member in exposing him- 
self to appreciable and unnecessary danger; nor if the accident 
occur in an altercation, fight or brawl provoked by the member; 
nor if the accident occur while the member is violating the law; 
nor if the accident is effected by the discharge of firearms unless 
the discharge be witnessed by some person other than the mem- 
ber; nor unless the body of the member be recovered and the 
undertaker’s return be filed with other proofs, except in cases 
where the body is not recovered and the accidental character 
of the event resulting in death is proven by eyewitnesses.” 


The petition further alleges that on the 16th day of January, 
1912, the said John N. Riley died at Thompson, Iowa, from 
the effects of poison taken at Germania under the following cir- 
cumstances: Riley was a conductor on a branch of the Chicago, 
Rock Island & Pacific Railway, and at the time of his death 
was forty-seven years old. While upon one of his trips and 
at the town called Germania, he was taken with pain in the 
stomach, and went to see one Doctor Waud, who also ran a drug 
store. He left his train about 5:25 p. m., and was due to 
leave Germania at 5:45. When he left the train, he instructed 
the brakemen to have everything ready, and that he would leave 
on time. He got some medicine from the doctor in a graduate, 
and came back to his train at 5:40. When he returned, he 
said his legs were weak; that he would go into the coach and 
sit down. He started out of the depot and he got to the bay 
window in front of the depot and took hold of the ledge. After 
he started from town on his train, he complained of his legs 
hurting him. He said, “Boys, what do you suppose the old 
doctor gave me?” When he got up, he started having convul- 
sions and became unconscious. A doctor was called at Buffalo 
Center. They started from Buffalo Center with the doctor, but 
stopped at Thompson, where Riley died. A coroner’s inquest 
was held, and the coroner’s jury returned a verdict of death 
by poisoning. The doctor who attended him stated in the proofs 
of loss, which were attached to the petition, that Riley died of 
cramp asphyxia from strychnine poisoning. There are other 
statements in the proofs of loss by other parties to the effect 
that the poisoning was accidental. It does not appear from 
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the petition, though, that these parties had any personal knowl- 
edge of the taking of the medicine or the circumstances under 
which it was taken. The allegations of the proof of loss were 
made a part of the petition, and, in the words of the pleader :— 

“He died from the effects of poison accidentally taken at Ger- 
mania, under the circumstances fully and at length set out in 
the claims and proofs of death.” 


These are all the facts, touching the death of Riley, referred 
to in the petition, and these are the facts upon which the plain- 
tiff bases her right to recover for the death of Riley under this 
certificate. From these facts, the ultimate fact appears that Riley 
died from the effect of strychnine poison, taken at the time 
and under the circumstances detailed in the petition. 

[1] The contention of the plaintiff is that the defendant is 
liable under its policy for accidental death. It will be noticed, 
from a reading of the articles of incorporation and by-laws, that 
the defendant did not undertake to indemnify the plaintiff in 
the event her husband should meet with an accidental death, 
but the undertaking was to indemnify plaintiff in the event his 
death was produced by accidental means. There is a difference 
between an accidental result and an accidental cause. The re- 
sult may not have been anticipated, could not have been foreseen, 
was not intended. The immediate cause of the result may have 
been the voluntary and intentional act of the party suffering 
the unanticipated result. This distinction is clearly made in 
Feder vs. I. St. M. A., 107 Iowa 538, 78 N. W. 252, 43 L. R. A. 
693, 70 Am. St. Rep. 212. In that case, the defendant was 
suffering from consumption. He went to Denver for his health. 
The change of climate and medical care had a beneficial effect 
upon him, and he seemed to be constantly improving. During 
the day of his death, he appeared as well as usual. He was 
about to leave his apartments. Preparatory to leaving, he under- 
took to close a shutter. He stood upon a chair and reached 
towards the shutter. As he did so, the blood began to flow 
from his mouth. He died in a few minutes. The cause of 
his death was hemorrhage from a ruptured artery, and it is 
said :— 

“The evidence would have authorized the conclusion that the 
rupture of the artery was due to the disease from which he was 
suffering. There is no evidence that he fell, slipped, or lost 
his balance, or that the shutter moved at his touch more or 
less readily than he expected. Or, in other words, there was 
nothing done or occurred which he had not foreseen and planned, 
except the rupture of the artery and the consequences which 
resulted.” 

It was there held that while the result which followed his 
act was not the usual result of such an effort, and was unusual 
and unexpected, “yet it is said:— 

Vol. VLVI.—5 
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“Although a result may not be designed, foreseen, or ex- 
pected, yet if it be the natural and direct effect of acts volun- 
tarily done, or of conditions voluntarily assumed, it cannot be 
said to be accidental.” : 

Thus it is apparent that to entitle one to recover, under a 
policy like the one in question, it is not sufficient to show that 
the death was accidental. Death is the result of some precedent 
act or condition. It is traceable to some cause. It is not suf- 
ficient, to make the cause accidental, that it appear that the 
resulting death was unanticipated, unforeseen, and not expected 
as a result of the act done. It must appear that that which 
happened to produce the result happened through accident, in 
order that the proper foundation may be laid for the recovery. 
The policy provides recovery in the event of death, but only 
where death results from bodily injuries effected solely by 
external, violent, and accidental means. 

This brings us to the consideration of the first question in 
this case, and that is, Do the facts alleged in the petition show 
an accidental cause for the death, or do the facts show the 
death, which, though accidental, was not produced by accidental 
means ? 

It appears from the petition that Mr. Riley, immediately 
before taking the poison, was suffering from a pain in the 
stomach; that he went to a doctor, who was also a druggist 
or operating a drug store, and was given by this doctor a dose 
of medicine in a graduate glass. After taking this medicine, 
it appeared that he was taken with convulsions and became un- 
conscious, and died within about an hour after the taking; that 
this medicine was, in fact, strychnine; that he died from cramp 
asphyxia, from strychnine poisoning. We narrow the inquiry, 
then, to those provisions of the contract relied on, which deal 
with the conditions attending Riley’s death. We take up the 
first proposition, Did the death result from bodily injuries ef-: 
fected solely by external, violent, and accidental means? 

[2] There are cases in which it is held that the taking of 
poison coming from outside and entering the body is external, 
is violent, and sometimes accidental. ‘Therefore, where death 
results from the taking of poison, the means from which death 
resulted may be external, violent, and accidental. In Pickett vs. 
Ins.'Co., 144 Pa. 79, 22 Atl. 871, 13 L. R. A. 661, 27 Am. St. 
Rep. 618, the deceased was asphyxiated by gas in the bottom of 
a well. He went to the bottom for the purpose of remedying 
some defect in the well, and while there inhaled the gas in the 
bottom of the well and died from the effect. The court said, 
quoting from Paul vs. Ins. Co., 112 N. Y. 472, 20 N. E. 347, 
3 L. R. A. 443, 8 Am. St. Rep. 758:— 


“As to the point raised by appellant that the death was not 
caused by external, violent, and accidental means, within the 
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meaning of the policy, we think it is sufficient to answer that 
the gas in the atmosphere, as an external cause, was a violent 
agency, in the sense that it worked upon the intestines so as to 
cause death. That a death is the result of accident, or is un- 
natural, imports an external and violent agency as the cause.” 


The court propounded this question :—- 


“Was the death of the intestate caused by or through ex- 
ternal, violent, and accidental means, within the language of 
the policy?” “We should say the death was due to external 
means as clearly as drowning. * * * The cause of death 
came from outside.” 


[3] We need not pursue this inquiry further, since it is 
not contended by appellant that it would not be liable under the 
provisions of its policy for death resulting from poison acci- 
dentally taken if it were not for the exceptions in the policy, 
hereinbefore set out, to wit :— 

“The association does not assume any liability for accidental 
injuries sustained while the member is, in any degree, under 
the influence of intoxicating liquor; nor for disability or death 
resulting from the voluntary or involuntary taking of poison.” 

It is around this provision of the policy that the controversy 
settles. That Riley died from the effect of poison taken or ad- 
ministered to him is without question. The inquiry is, Did 
death result from the voluntary or involuntary taking of it? 
The liability or nonliability of the company depends upon the 
interpretation given to these words. What do they mean in 
this contract? What was the intention, purpose, scope, and effect 
of them? 


[4] In construing a contract of this kind where there is any 
ambiguity which renders the terms of the policy susceptible of 
two constructions, it is the general rule to give that construction 
which is most favorable to the assured. But, in so doing, it 
is the duty of the court to seek after and determine what obli- 
gations the parties intended to assume, giving to the language 
used its usual significance in connection with the subject-matter 
and the circumstances to which the contract relates. We must 
assume, in the consideration of the case, that the doctor did 
not voluntarily or intentionally administer this drug to Riley, 
in quantity sufficient to produce his death. We must assume that 
the doctor either accidentally gave the poison, or that in giv- 
ing the poison he accidentally gave enough to produce death. 
There is no showing that deceased knew that the substance taken 
contained poison. While the giving and the taking of the 
medicine was undoubtedly intentional, the giving and the taking 
of the poison, as such, was unintentional. hus, where one 
dies from the eating of meat in which is found afterwards 
ptomaine poison which produced the death, while he may have 
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voluntarily and intentionally taken the meat, it cannot be as- 
sumed that he intentionally took the poison in the meat. 

If the policy provided an exception only in the case of vol- 
untary taking of the poison, there might be ground for holding 
that where one takes a substance in which there is poison, not 
knowing of the existence of the poison in the substance taken, 
he cannot be said to have voluntarily taken the poison. But on 
this question, the courts are in serious conflict. In Healey vs. 
Mutual Accident Association, 133 Ill. 557, 25 N. E. 52,9 L. R. A. 
371, 23 Am. St. Rep. 637, the plaintiff sought to recover upon 
a policy in which it was provided that the company would be 
liable for death resulting from external, violent, and accidental 
means. Death was produced by accidental taking and drinking 
of poison. The court said, in substance :— 

“The case involves the construction of a policy. In placing 
a construction upon the contract and in arriving at the intention 
of contracting parties, regard must be had to the object and 
purpose which is intended by the contract. An accident policy 
is accepted for the purpose of furnishing indemnity against ac- 
cident and death caused by accidental means, and the policy 
must be construed with reference to the subject to which it 
is applied. The policy must be liberally construed in favor of 
the insured so as not to defeat, without plain necessity, his 
claim to the indemnity which in making the insurance it was 
his object to secure. When the language used is susceptible 
of two interpretations, that which sustains the plaintiff’s claim 
must be adopted.” 

The court then said :—- 


“Keeping in view these well settled rules of construction, the 
question to be determined is whether the death in this case is 
one falling within the spirit of the policy. The death of the 
assured is a conceded fact, but it is said the policy is an in- 
surance against death by external, violent, and accidental means, 
and that death did not ensue from external, violent, and acci- 
dental means within the meaning of the policy. Under the aver- 
ments of the first and second counts, it is manifest that death 
ensued by accidental means, and it is expressly averred that death 
was produced by accidental taking and drinking of poison. 
The demurrer admits this averment, and the fact that death 
ensued from accidental means. * * * While the authori- 
ties are not entirely harmonious, yet we think that the decided 
weight of authority is in support of the view that death, pro- 
duced by the taking of poison, was caused by external and 
violent means.” 

In that case it was held that death resulting from the acci- 
dental and unintentional taking of poison came within the pro- 
visions of the policy of indemnity against death resulting from 
external, violent, and accidental means. The Healey Case did 
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not involve the construction of a specific exception. The issue 
there was simply whether the taking of poison was within the 
general insurance clause of the policy, and therefore cannot be 
considered in cases where the exception (such as we have here) 
is under consideration. That case is clearly distinguishable from 
the cases in which death from the involuntary taking of poison 
is expressly excepted from the risk assumed. 


The Illinois court, however, in Travelers’ Insurance Co. vs. 
Dunlap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355, and 
in Metropolitan Accident Association vs. Froiland, 161 Ill. 30, 
43 N. E. 766, 52 Am. St. Rep. 359, had before it an exception 
in the policy to the effect that the insurance does not cover 
death resulting from the taking of poison, contact with poisonous 
substances, inhaling gas, etc. The court said :— 


“We are inclined to the opinion that the term, ‘taking poison’ 
would, in common parlance when used without any qualifying 
words, be understood to mean an intelligent and conscious act, 
If, in speaking of the cause of a death of another, we should say, 
‘He took poison,’ we would most commonly be understood to 
mean that his act in taking poison was intentional, rather than 
accidental, and it would hardly be deemed necessary to say he 
intentionally took poison; and if we were designed to avoid such 
understanding, we would naturally say, ‘He accidentally took 
poison,’ or would use some other qualifying words indicating 
that the act was accidental.” 


The court held in those cases that where the policy exempts 
the insurer from liability if death is caused from taking poison, 
there being no further limitation, it must have been the intent 
and purpose of the contract that this only included the voluntary 
and intentional taking of poison, and that no exemption resulted 
when it was taken accidentally. The words there are not as 
broad or as comprehensive as the words in the policy under con- 
sideration. The policy in the Illinois cases simply exempted 
the company from death caused by the taking of poison. This 
was construed by the court to mean the voluntary and intentional 
taking of poison, and therefore held the company liable for 
the accidental taking. 

In Miller vs. Fidelity & Casualty Co. (C. C.) 97 Fed. 836, 
it was held that where substances eaten as food contained hard, 
pointed articles which caused injury, the exception did not apply. 

We come now to the consideration of those cases in which 
exemption from liability, where death resulted from the taking 
of poison, included cases in which the poison was taken volun- 
tarily or involuntarily. Early vs. Standard Life & Accident 
Insurance Co., 113 Mich. 58, reported in 71 N. W. 500, 67 
Am. St. Rep. 445, is one of these cases. It was provided in 
the policy in this case that the insurance does not cover death 
resulting from the following causes: Intoxication, poison, con- 
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tact with poisonous substances. It appears that the deceased, 
feeling unwell, went into a drug store in Detroit and asked the 
proprietor to give him something to relieve his pain. The pro- 
prietor by mistake gave him aqua ammonia, from the effects 
of which he later died. The court said :— 

“The deceased then came to his death * * * by poison. It 
was accidentally administered, supposing it to be another sub- 
stance. This could not take the case out of the exception, but 
rather brings it within the exception. The great weight of au- 
thority is in favor of the proposition that it is not necessary that 
the poison be taken with intent to produce death, in order to 
defeat a claim” (citing Cole vs. Insurance Co., 61 Law T. 
[N. S.] 227). 

In that casé it was provided that the insurance shall not 
extend to death by suicide or any death arising from diseases 
or by poison. It appeared that the insured by accident drank 
a poisonous mixture or liquid in mistake for medicine which he 
was in the habit of taking. He shortly afterwards died from 
the effect. Judge Matthews, speaking for the court said :— 

“Tt is true that the policy in this case was intended to provide 
against accidental injury, but we must not treat that as all 
that the policy contained. The terms of the proviso must be 
given their due effect.” 

Then, after reciting the provisions of the policy of insurance, 
said :— 

“We are asked to insert after the word, ‘poison,’ ‘unless acci- 
dentally taken or intentionally administered to the insured.’ The 
‘only case of death from poison which would then be left in 
which the company would not be liable was that in which the 
insured intentionally took poison, but that is covered by the 
proviso as to suicide.” 

In Pollock vs. Insurance Ass’n, 102 Pa. 230, 48 Am. Rep. 
204, the policy insured against injuries effected through external, 
violent, or accidental means, but further provided that it should 
not extend to any bodily injury caused directly or indirectly 
by taking poison. The assured took a dose of birch oil, mis- 
taking it for milk of birch, from which he afterwards died. It 
was admitted in the case that the deceased mistook the birch 
oil for milk of birch; that he had been in the habit of drink- 
ing milk of birch; that it closely resembled in color, smell, and 
taste birch oil. It was held that the policy did not cover that 
cause of death; that it came within the exception. 

In Hill vs. Ins. Co., 22 Hun, 187, the exception in the policy 
read, “by taking poison.” In that case it was held that the 
provision excepted from insurance death caused by taking of 
poison, and that the provision was not limited to the intentional 
taking of poison, but included all cases where death was caused 
by the taking of poison. 
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The following cases support the proposition that where the 
policy provides that the insurance shall not extend to death 
or disability caused “by the taking of poison,” the exception 
includes cases where the poison was taken accidentally, as well 
as those where it was taken intentionally: Mehan vs. Traders’ 
& Travelers’ Accident Co., 34 Misc. Rep. 158, 68 N. Y. Supp. 
821; Hill vs. Hartford Accident Ins. Co., 22 Hun, 187; Mc- 
Glother vs. Provident Mutual Ass’n, 89 Fed. 685, reported in 32 
C. C. A. 318; Early vs. Standard Life, etc., 113 Mich. 58, 
reported in 71 N. W. 500, 67 Am. St. Rep. 445; Westmoreland 
vs. Preferred Accident Ins. Co. (C. C.) 75 Fed. 244. See, also, 
Kasten vs. Interstate Casualty Co., 99 Wis. 73, 74 N. W. 534, 
40 L. R. A. 651; Cole vs. Accident Ins. Co., 61 (N. S.) Law 
Times Rep. 227. 


In Kennedy vs. Attna Life Ins. Co., 31 Tex. Civ. App. 509, 
reported in 72 S. W. 602, the policy exempted liability where 
death resulted wholly or partially from the voluntary or in- 
voluntary taking of poison, and the court said :— 


“The sole question for solution arises upon the proper con- 
struction of the clause. * * * The policy was issued to 
cover accidents, and, unless the exempting clause is sufficiently 
broad and comprehensive as to such an accident, then the com- 
pany should be held liable. * * * Death having resulted 
from the taking of poison, the main contention arises from that 
portion of the clause which exempts the company from liability 
for death resulting from the ‘voluntary or involuntary taking 
of poison.’ The appellant contends that the terms, ‘voluntary’ and 
‘involuntary,’ as used in the policy, do not include the ‘accidental’ 
taking of poison. The taking of poison in this instance, being 
unintentional, was not a voluntary taking, as that term is used 
in the policy; therefore the taking was accidental. The taking 
of poison being accidental, liability would accrue, unless such 
an accidental taking is excluded by the term ‘involuntary.’ The 
definition or meaning of this term, as used, is limited by counsel 
for appellant to an act that is forced upon one which he cannot 
help. It is true that the term embraces that meaning. It, how- 
ever, as commonly used, has a broader and more comprehensive 
meaning, and there is nothing in the policy limiting it to the 
restricted sense contended for by counsel. The term is defined 
in the Century Dictionary Encyclopedia as, ‘Not voluntary or 
willing; contrary or opposed to will or desire; independent 
of volition or consenting action of mind; unwilling; uninten- 
tional.’ The presence of these very elements in taking the poison 
is what constitutes the taking accidental. Without these there 
could be no accident. He did not intend to take poison; he 
took it by mistake; hence the taking was not willed, but un- 
intentional, and therefore involuntary. One of the definitions 
given by the Century Dictionary and Encyclopedia of ‘voluntary’ 
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is ‘not accidental.’ ‘Involuntary’ is an antonym of ‘voluntary,’ 
and, therefore, in this sense, includes ‘accidentai.’ It is difficult 
for us to conceive a case of taking poison that is not included 
in either the term ‘voluntary’ or ‘involuntary,’ as used in the 
policy. The usual and ordinary meaning of the terms would 
include, in one or the other, every manner of taking poison.” 


Under authority and reason it would seem as if but one con- 
clusion could be reached touching the liability of this company, 
under the facts shown in this case. By the terms of the policy, 
recovery is limited to death resulting from bodily injuries ef- 
fected solely by external, violent, and accidental means. The 
cause of the injury, therefore, must be accidental to entitle the 
plaintiff to recover. Therefore an exception to liability for acci- 
dents must exempt the company from accidents occurring under 
the exception. Jt cannot be said that a thing is accidental which 
is intentionally and voluntarily done, and the word, “voluntary” 
infers an act done with volition; infers an act done with knowl- 
edge and intent. “Involuntary” is an antonym of “voluntary” ; 
therefore it is an act done without volition, without knowledge 
and intent. 

[5] These words were undoubtedly inserted in the contract 
for a purpose. Such contracts are not against public policy, 
any more than contracts against liability for suicide are against 
public policy. In the case of death resulting from taking poison, 
it is often difficult to know whether it was voluntarily or invol- 
untarily taken, whether it was taken accidentally or purposely. 
Many controversies have arisen in the courts, where it was im- 
possible almost to tell from the facts whether the wound that 
caused the death was accidentally or voluntarily inflicted. This 
is peculiarly true in cases of poisoning. Hence comes the ap- 
parent necessity for the exception in cases of poisoning, and the 
purpose of inserting such exception in the policy. 

Supporting our conclusions see Westmoreland vs. Preferred 
Accident Ins, Co., supra; Flint vs. Travelers’ Ins. Co. (Tex. 
Civ. App.), reported in 43 S. W. 1079; Vernon vs. Iowa State 
Traveling Men’s Ass’n, 158 Iowa 597, 138 N. W. 696. 

As bearing upon the question here disposed of, see Carnes vs. 
I. St. Trav. Men’s Ass’n, 106 Iowa 281, 76 N. W. 683, 68 Am. 
St. Rep. 306; Smouse vs. Traveling Men’s Ass’n, 118 Iowa 
436, 92 N. W. 53; Feder vs. I. St. M. Ass’n, 107 Iowa 538, 
78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212; Vernon 
vs. Iowa St. Trav. Men’s Ass’n, 158 Iowa 597, 138 N. W. 696. 

We think there was no error in the ruling of the court below, 
and the case is affirmed. 

Affirmed. 


Ladd and Salinger, JJ., concur. 
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DrEEMER, C. J. (specially concurring). 

I am entirely clear that John N. Riley came to his death by 
external, violent, and accidental means, and am just as certain 
that deceased did not voluntarily take poison. The only ques- 
tion in the case to my mind is, Did he take it involuntarily, 
bringing its taking within the meaning of the exception in the 
policy? ‘The question is a narrow one. What is the meaning 
of the term “involuntary taking of poison”? I confess to some 
doubt on this proposition, for I hesitate to apply it so broadly 
as to cover every case of unintentional poisoning as where it 
results from some lethal substance found in ordinary food, or 
any case where the poison is inadvertently mixed with other 
apparently innocuous substance or substances by accident only. 


There is some reason for saying that the exception is no 
stronger than if it had read that the policy should not be held 
to cover death from the taking of poison no matter whether 
the assured was sane or insane at the time of its taking. But 
on the whole I am disposed to think that it is broad enough 
to cover death resulting from the voluntary or involuntary tak- 
ing of poison, provided the poison be of the kind generally re- 
garded as such, that is to say, arsenic, strychnine, carbolic or 
sulphuric acid, or other drugs commonly known as a poison as 
distinguished from a drug, or other concoction which, although 
poisonous, is not generally recognized as such. I wish to so 
limit my concurrence so that ptomaine or other like poisoning, 
the taking of an overdose of medicine not generally regarded as 
a poison, or any other case except one where death directly 
results from the voluntary or involuntary taking of what the 
ordinary mind regards as a poison, is covered by the policy. 


Without elaboration, my views find support, net only in the 
cases cited by the majority from Illinois, but also in N. W. 
Mutual Acc. Ass’n vs. Tuggle, 39 Ill. App. 509; Dezell vs. Fid. 
& Cas. Co., 176 Mo. 253, 75 S. W. 1102; McMillen vs. Elder, 155 
Mo. App. 662, 135 S. W. 496; Simpkins vs. Ass’n, 148 Iowa 
543, 126 N. W. 192. 
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SUPREME COURT OF IOWA. 


JOHNSON ert At. 
US. 


HAWKEYE COMMERCIAL MEN’S ASS’N. (No. 29631.)* 


2. INSURANCE—ACCIDENT INSURANCE—DEFENSES—VIOLA- 
TION OF LAW—LICENSEE. 


Where a railroad company had permitted the public to use a stile over 
its fence in passing to and from its station for a long time, it 
had licensed such use, and one who was killed when he fell from 
the stile under an engine was not violating the law within a pro- 
vision of an accident insurance ticket exempting the association 
from liability for accidental death while insured was violating the 
law, whether that refers to a violation of the civil law or only of 
the criminal law. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 
3. INSURANCE—ACTIONS ON POLICIES—NATURE OF ACTION. 


Where an accident certificate required the association to pay the bene- 
ficiary the proceeds of an assessment on each member in good stand- 
ing, the remedy of the beneficiary is by suit in equity, and the asso- 
ciation is not entitled to have said suit transferred to the law 
calendar and tried by a jury. 


(For other cases, see Insurance, Cent. Dig. § 1986; Dec. Dig. § 802.) 


Appeal from District Court, Marshall County; C. G. Lee, Judge. 
Action on a certificate of insurance resulted in a decree as prayed. 
The defendant appeals. Affirmed. 


Bradford & Johnson, of Marshalltown, for Appellant. 
Boardman & Lawrence, of Marshalltown, for Appellees. 


Lapp, J. 

Francis P. Fredenhagen became a member of the defendant 
association November 6, 1911. He was on his way to the depot 
at La Grange, Ill., and in undertaking to pass over a stile in 
the fence along the tracks fell. This fence was made of pickets, 
and at this place there was an opening and two or three pieces 
of 1x2 or 2x4 were nailed crossways, so that one might step 
on these in going over. As he stepped on one of them and 
swung his foot over to go down on the other side, the piece on 
which his foot rested gave way, precipitating him on the track, 
where his legs were run over by an approaching engine and 
caboose. He died the same evening. ‘This passage had been 
commonly used by the public for many years. He was in 
good -standing in the defendant association, and in this action 
the administrators seek to recover an indemnity provided in 


* Decision rendered, May 18, 1915. 152 N. W. Rep. 561. 
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section 2 of article 6 of the by-laws of the association, which 
provides that :— 

“Whenever a member in good standing shall through ex- 
ternal, violent, or accidental means receive bodily injury which 
shall, independent of all other causes, result in death within 
ninety days from said accident, the beneficiary named in his 
application for membership, or his heirs if no beneficiary is 
named therein, shall be paid within ninety days after the receipt 
by the association of proof satisfactory to the board of directors 
of said injuries and of the accidental cause thereof the proceeds 
of one assessment of $2.00 upon each member in good standing, 
but in no case shall such payment exceed the sum of $5,000.00, 
which shall be paid in full satisfaction of all liability of said 
deceased member, his beneficiary, heirs or legal representative, and 
shall be in lieu of the weekly indemnity due to said member.” 


[1] It is not questioned but that death was occasioned through 
violent and accidental means, but defendant contends that, in- 
asmuch as by the contract defendant was not to be liable if the 
assured was killed “when violating the law,” there can be no 
recovery. Matthes vs. Ass’n, 110 Iowa 222, 81 N. W. 484. 
This is on the theory that the common law was in force in Illinois, 
and therefore in going through the fence onto the railroad 
tracks defendant was committing the crime of trespass. At com- 
mon law, however, a mere trespass on the land of another was 
not an indictable offense, and the injury, if any, could be re- 
dressed only in a civil action. ‘To constitute a criminal offense 
the act must have amounted to a breach of the peace, or have 
had a tendency to break the peace. Bishop’s New Cr. Law, 
§§ 518, 519; 2 MclLain’s Cr. Law, § 823. As said in State vs. 
Mills, 104 N. C. 905, 10 S. E. 676, 17 Am. St. Rep. 706:— 

“To constitute the offense of forcible trespass, there must be 
either actual violence, * * * or such demonstration of force 
as was calculated to intimidate, or alarm, or involve, to tend to 
a breach of the peace. State vs. Pearman, 61 N. C. 371. The 
show of force must be such as to create a reasonable apprehension 
of the adversary that he must yield to avoid a breach of the 
peace.” 

The very gist of the offense is said to be the high-handed in- 
vasion of the actual possession of another. See Com. vs. Taylor, 
5 Bin (Pa.) 277; Henderson vs. Com., 8 Grat. (Va.) 708, 
56 Am. Dec. 160. It is manifest that, even though crimes at 
the common law are punishable in Illinois, there was no offense 
in the instant case. 

[2] There is a conflict in the authorities as to whether the 
violation of law, to constitute a defense, must have been criminal, 
as was held in Cluff vs. Mutual Benefit Life Ins. Co., 13 Allen 
(Mass.) 308, or might be merely a trespass against property 
or other infringement of civil rights to which no criminal conse- 
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quences are attached, as held in Bloom vs. Franklin Life Ins. 
Co., 97 Ind. 478, 49 Am. Rep. 469. See, also, Travelers’ Ins. 
Co. vs. Seaver, 19 Wall. 531, 22 L. Ed. 155. But, as the point 
has been argued, we do not decide it, and merely pass on the 
issue of fact by saying that there was no proof of deceased hav- 
ing trespassed on the railroad property. The evidence that the 
stile had existed since the construction of the fence, and had 
been made use of every day for ten or twelve years in passing 
to and from the depot by the public generally having occasion 
to go that way, was undisputed, and conclusively established the 
existence of a license on the part of the railway company to pass 
by that route to and from the depot. This being so, the deceased, 
in going by way of the stile, was not a trespasser, and therefore 
he was not violating any law civil or criminal. 

[3] II. The obligation of the association to levy on its mem- 
bers assessments and pay the proceeds to the beneficiary disposes 
of the defendant’s contention that the cause should have been 
transferred to the law side and tried to a jury. Rambousek vs. 
Supreme Council, 119 Iowa 263, 93 N. W. 277; Frank vs. 
Ass’n, 151 Iowa 684, 132 N. W. 49. If the petition was not 
as specific as it might have been, no objection was interposed, 
and the answer clearly showed that the only remedy available 
was in equity. There was no error then in overruling the de- 
fendant’s motion to transfer to the law side of the calendar. 

[4] III. The plaintiff moves that damages be assessed against 
the defendant under section 4141 of the Code providing that: 

“The court, * * * if satisfied by the record that the ap- 
peal was taken for delay only, may award as damages a sum 
not exceeding 15 per cent” on the judgment. 

Incurring the costs by taking appeal, such as the printing of 
the abstract and arguments, and the liability for the printing of 
the argument of the appellee, is a strong circumstance tending 
to show good faith, but not conclusive. Ragan vs. Day, 46 Iowa 
239. If it were reasonable to suppose that counsel had been 
mistaken in the points raised on the appeal, the defendant should 
be given the benefit of the doubt, but counsel for the defense 
are learned and experienced lawyers, and it is inconceivable that 
they seriously interposed the defense heretofore discussed. The 
only explanation is that the appeal was taken for the purpose 
of postponing payment, and we are of the opinion that the case 
is a proper one for the assessment of a penalty of 5 per cent 
authorized by the statute. Accordingly, such penalty is assessed 
against the defendant as a part of the judgment. 

Affirmed. 

Deemer, C. J., and Gaynor and Salinger, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp Circuit. 


DOMINION TRUST CO. 
vs. 


NATIONAL SURETY CO. (No. 1905.)* 


1, INSURANCE—CONSTRUCTION OF CONTRACTS—FIDELITY 
INSURANCE. 


The purpose of contracts of fidelity insurance to procure full indemnity 
should not be defeated, except by clear and unambiguous limitations, 
assented to by the parties, and all ambiguities of expression, as in 
other insurance contracts, are to be construed most favorably to 
the assured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


2. INSURANCE—INDEMNITY INSURANCE—EXTENT OF LIA- 
BILITY—NATURE OF EMPLOYEE’S DISHONESTY. 


Under a surety bond insuring a corporation against loss through the per- 
sonal dishonesty, amounting to larceny or embezzlement, of its 
president, the insurer was not liable for a loss due to the act of 
the president in issuing, in exchange for stock held by him, new 
certificates for greatly increased numbers of shares, which he sold 
and pledged, as his acts did not amount to larceny or embezzlement, 
though the corporation’s loss was as complete as if money had been 
stolen or embezzled. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


3. INSURANCE—INDEMNITY INSURANCE—FORFBITURE 
—FAILURE TO NOTIFY INSURER. 


Under a surety bond insuring a corporation against loss through the 
dishonesty of its president, providing that if at any time there should 
come to the notice or knowledge of the corporation any act, fact, or 
information indicating that the president was dishonest it should 
immediately notify the insurer, that upon discovery by it that a 
loss had been sustained it should immediately notify the insurer 
and within the time limited make and furnish claim for and proof 
of loss, and that failure to give such immediate notice or make 
such claim or such proof should relieve the company from all liability 
thereunder, where after the president had issued, in exchange for 
stock, certificates for greatly increased numbers of shares, but be- 
fore the discovery thereof the corporation discovered that he had 
stolen cash and securities belonging to it, but, the loss occasioned 
thereby having been partly repaired, it gave no notice to the insurer, 
but sought and obtained renewals of the bond, the insurer was 


* Decision rendered, Apr. 16, 1915. 221 Fed. Rep. 618. 
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relieved from all liability for the antecedent dishonesty in connec- 
tion with the issuance of the stock certificates. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


In Error to the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Action by the Dominion Trust Company, formerly known as the 
Guardian Trust Company of Pittsburgh, against the National Surety 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 


Before Buffington, McPherson, and Woolley, C. JJ. 


Wm. C. Jacob, of Pittsburgh, Pa., for Plaintiff in Error. 
Wm. A. Stone, of Pittsburgh, Pa. for Defendant in Error. 


Woo.LeEy, C. J. 

By bond duly executed and delivered, the National Surety 
Company undertook to reimburse the Dominion Trust Company, 
which is also described as the employer, for any loss sustained 
“by or through the personal dishonesty, amounting to larceny 
or embezzlement of the employee.” The bond was executed 
August 18, 1909, and was effective from September 1, 1909, to 
September 1, 1910. Then by various renewals, made upon dates 
prior to dates of maturity, it was continued from September 1, 
1910, to September 1, 1911, and from September 1, 1911, to 
January 16, 1912, and from that date to January 1, 1913. 

This action was brought by the Trust Company on December 
28, 1912, to recover on the defendant’s bond for loss sustained 
through the personal dishonesty of William T. Lyon, its presi- 
dent, the employee named in the bond. Lyon’s dishonesty was 
of two kinds, occurring at different times. Recovery is sought, 
however, for loss occasioned by dishonesty of but one kind, 
the acts of which are as follows :— 

Lyon was a stockholder, as well as president, of the Trust 
Company. He held a number of valid certificates of stock, each 
being for a very small number of shares. From time to time 
he surrendered these certificates to himself as president, can- 
celed them, and then as president reissued to himself new cer- 
tificates for greatly increased numbers of shares. He then sold 
and pledged the raised certificates. The loss sustained by the 
Trust Company in meeting its liability upon this fraudulent 
issue of stock amounted to $41,300, which in part is ‘the sum 
sought to be recovered by this action. 

The Surety Company defended upon two grounds: First, that 
its obligation of suretyship. was restricted to loss sustained by 
the Trust Company “through the personal dishonesty, amounting 
to larceny or embezzlement, of the employee,” and that the dis- 
honesty of which Lyon, the employee, was guilty, was not of 
the kind against which it had obligated to protect the Trust 
Company; and, second, that by reason of the failure of the 
Trust Company to notify the Surety Company of other dis- 
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honest acts of the employee, it was relieved of liability for the 
loss sustained by the acts of dishonesty declared upon. 

The district court directed a judgment of nonsuit, and upon 
motion refused to take off the judgment. These acts of the 
trial court constitute the principal errors assigned. There is no 
question that the Trust Company sustained a pecuniary loss by 
reason of the personal dishonesty of Lyon, its president. The 
question is whether the personal dishonesty of which Lyon was 
guilty was personal dishonesty of the kind against which the 
Surety Company undertook to save the Trust Company harmless. 

[1, 2] In construing contracts of fidelity insurance, we recog- 
nize that the general purpose of such contracts is to procure full 
indemnity, and that this purpose should not be defeated, except 
by clear and unambiguous limitations, assented to by the parties, 
and that all ambiguities of expression, as in contracts of fire 
and life insurance, are to be construed most favorably to the 
assured. Guarantee Co. vs. Mechanics’ Savings Bank, 80 Fed. 
766, 26 C. C. A. 146. This principle of law, however, admits 
that the parties may, without ambiguity, assent to limitations 
in an undertaking of assurance. Such a limitation, we believe, 
was inserted in the bond sued upon and assented to by the 
parties. When the Surety Company undertook to make good 
and reimburse the Trust Company for pecuniary loss sustained 
by it through the personal dishonesty of its employee, it specified 
and defined in the bond, the character and nature, and there- 
fore the extent, of the personal dishonesty against which it 
undertook to protect the employer, and this was personal dis- 
honesty “amounting to larceny or embezzlement.” What amounts 
to larceny or embezzlement cannot be ascertained by the extent 
or the certainty of the pecuniary loss sustained, though such loss 
be in fact as complete as though money were stolen or embezzled. 
It must be ascertained from the meaning of the words by 
which the undertaking is limited, considered, in certain cases, 
in connection with the circumstances, if any there be; with re- . 
spect to which the undertaking relates. 

In maintaining that the dishonesty of its employee amounted 
to larceny or embezzlement, the Trust Company relied upon the 
case of the City Trust, etc., Co. vs. Lee, 204 Ill. 69, 68 N. E. 485, 
which was an action upon a bond given by a surety company to 
indemnify the obligee against loss sustained “through the dis- 
honesty or any act of fraud of Morrow (the employee) amount- 
ing to larceny or embezzlement.” Morrow was an agent of the 
obligee. He collected rents for him, and out of the rents was 
entitled to commissions. It was urged in that case, under a 
well known principle of criminal law, that as Morrow had an 
interest in the funds collected to the extent of his commissions 
he could not be convicted of embezzlement, and as his dis- 
honesty did not amount to that crime recovery could not be had 
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on the bond. It appeared, however, that in the application for 
the bond a statement of the nature of Morrow’s employment was 
made, and the court held, in construing the contract of surety- 
ship most strongly against the surety, that the bond “was in- 
tended to protect [the obligee] from financial loss from just such 
dishonest acts of Morrow, namely, the failure to account for and 
to pay over-rents collected.” 

We are of opinion that the law of the case cited is not ap- 
plicable to the case under consideration, for in this case it does 
not appear, either from the bond or other instrument connected 
with its issuance, that indemnity against dishonesty of the type 
of which Lyon was guilty was sought or intended, and that the 
acts done by Lyon did not approach larceny or embezzlement 
within the definition of either of those crimes, but amounted more 
nearly to forgery, against which the Surety Company did not 
undertake to protect the Trust Company. 

[3] But the record, however, suggests another reason which 
conclusively precludes recovery by the plaintiff. The bond, by its 
terms, was “executed by the Surety Company upon the fol- 
lowing express conditions,” agreed by the parties to “be con- 
ditions precedent to the right of the employer to recover,” the 
sixth of which is as follows :— 

“If at any time after the beginning of the term for which 
this bond is written * * * there comes to the notice or 
knowledge of the employer * * * any act, fact, or informa- 
tion tending to indicate that the employee is * * * dis- 
honest, * * * the employer shall immediately so notify the 
company in writing. * * * 

“Upon the discovery by the employer that a loss has been 
sustained, * * * the employer shall immediately so notify 
the company in writing, * * * and shall within the time 
limited * * * make and furnish to the company in writ- 
ing * * * claim for and proof of loss, if any sustained, and 
failure to give such immediate notice or to make such claim or 
such proof within such time shall relieve the company from all 
liability hereunder on account of the employee.” 

The circumstances which have a bearing upon the condition 
recited are these: Lyon raised the stock certificates during the 
period from February, 1910, to March, 1911. Discovery thereof 
was not made until February, 1912, and written notice thereof 
was not given the Surety Company until April 24, 1912. In the 
early part of July, 1911, which was after Lyon’s dishonest acts 
in raising stock certificates, but before discovery thereof, the 
Trust Company, through its treasurer and board of directors, 
discovered that Lyon had abstracted from its safe cash and se- 
curities belonging to the Trust Company amounting to $30,000. 
The loss occasioned by this dishonest act was partly repaired 
by Lyon giving and the Trust Company accepting certain mort- 
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gages. Notice of this dishonest conduct, however, was not given 
the Surety Company. 

Not until long after these acts of dishonesty were discovered 
and composed was Lyon’s‘resignation as president of the Trust 
Company demanded, nor was his re-election as a director op- 
posed, even after the discovery of the overissue of stock. An 
express condition upon which the bond was executed was that 
notice of dishonesty of whatsoever character should be given 
the Surety Company immediately upon its discovery. Of Lyon’s 
dishonesty in taking cash and securities of the Trust Company, 
formal notice was never given the Surety Company, nor claim 
made for the loss thereby sustained. With full knowledge of 
his dishonesty, the Trust Company sought, and in complete ig- 
norance thereof the Surety Company from time to time renewed, 
the bond for Lyon’s fidelity. We are of opinion that the failure 
of the Trust Company to notify the Surety Company of Lyon’s 
dishonesty in abstracting cash and securities of the Trust Com- 
pany in July, 1911, and its failure to make claim therefor in 
the manner required and within the time limited, in order thereby 
to enable it to protect itself from loss by such means as it might 
employ, was a breach of one of the conditions upon which the 
bond was issued, and thereby relieved the Surety Company “from 
all liability,” even for antecedent dishonesty of which notice 
was subsequently given, and therefore the district court com- 
mitted no error in directing a judgment of nonsuit and in re- 
fusing to take it off. 


[4] The statute of the state of Pennsylvania of March 11, 
1875 (P. L. 6, § 1), permits the entry of a judgment of com- 
pulsory nonsuit and provides a method for the review of the 
matters upon which such a judgment is directed. The plaintiff 
in error contends that the district court was without power to 
enter a compulsory nonsuit in this case, and for authority cites 
Slocum vs. New York Life Insurance Co., 228 U. S. 364, 33 
Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. The 
Supreme Court did not decide in that case that a district court 
was without power to direct a compulsory nonsuit in conformity 
with the statute of a state authorizing such a procedure, but 
the opinion contains dicta which give countenance to the con- 
tention that the entry of the compulsory nonsuit in this case 
was irregular. If irregularity exists, however, it extends only 
to form. ‘The trial court had found that the plaintiff upon its 
own proofs was without right to recover. The question then 
was how to dispose of the case. Two ways were open to the 
court, which were equally effective and equally fair to the plain- 
tiff; one having the sanction of immemorial usage and judicial 
approval, and the other being authorized by statute. The first 
was to direct a verdict for the defendant, and the second to direct 
a compulsory nonsuit under authority of a statute of the state 
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of Pennsylvania. The latter method was pursued. If erroneous, 
the result will simply be a new trial, and a judgment entered 
upon a directed verdict, and a review upon another writ of error 
of the same questions now before the court. The difference 
in the procedures extends only to form. We are of opinion, 
therefore, that the case of Slocum vs. New York Life Insurance 
Co., supra, is not decisive of the contention of the plaintiff in 
error that a district court of the United States is without power 
to enter a compulsory nonsuit in conformity with a statute of 
the state in which the trial is held. 

The judgment below is affirmed. 


SUPREME COURT OF NORTH CAROLINA. 


CROWELL 
vs. 


MARYLAND MOTOR CAR INS. CO. (No. 444.)* 


1. INSURANCE— CONSTRUCTION OF CONTRACT — APPLICA- 
TION OF GENERAL RULES. 

An insurance policy should be interpreted by the rules which are ap- 
plicable to other written contracts to ascertain and give effect to 
the intention of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


2. INSURANCE— CONSTRUCTION OF CONTRACT — LIBERAL 
CONSTRUCTION. 


An insurance policy should be so construed as to effectuate the purpose 
of indemnification against loss, rather than to defeat it. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) . 


3. INSURANCE—CONSTRUCTION OF POLICY—LANGUAGE OF 
POLICY. 

An insurance policy should be fairly and reasonably construed, unless 
it is so clear and unambiguous as not to require a construction, when 
its words are taken in their plain and ordinary sense. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


4. INSURANCE—FORFEITURE—REGULATIONS AS TO USE OF 


PROPERTY. 


An insurance company may insert in its policy reasonable conditions as 
to the use of the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 
* Decision rendered, Apr. 28, 1915. 85 S. E. Rep. 37. 
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5. — — FORFEITURE— FORBIDDEN USE OF PROP- 


A clause in a policy of insurance on a motor car, providing that the 
car should not be “rented or used for passenger service of any kind 
for hire,”. does not authorize a forfeiture, where the car was used 
by the owner’s chauffeur without his knowledge upon a single oc- 
casion to carry persons for hire; the car being destroyed while in 
the exclusive possession of the owner and after the forbidden use 
had ceased. 


(For other cases, see Insurance, Cent. Dig. § 750; Dec. Dig. § 325.) 


6. INSURANCE—CONSTRUCTION OF CONTRACT—FORBIDDEN 
USE OF PROPERTY. 


A clause in a policy of insurance of a motor car, providing that the 
car Should not be “rented or used for passenger service of any kind 
for hire,” implies more than a single act of renting or using, and 
refers to the business of carrying passengers for hire. 


(For other cases, see Insurance, Cent. Dig. §§ 338, 352; Dec. Dig. § 162.) 


Appeal from Superior Court, Mecklenburg County; Shaw, Judge. 
Action by W. J. Crowell against the Maryland Motor Car Insurance 
Company. From a judgment for plaintiff, defendant appeals. No error. 


The defendant insured the plaintiff’s motor car and accessories for 
$1,000, under a policy which, by its eighth clause, provided as follows :— 

“The motor car hereby insured will not be rented or used for 
passenger service of any kind for hire, except by special consent 
of this company indorsed hereon in writing.” 

The tenth and eleventh clauses declare that the policy shall be void 
if there be false representation or concealment in certain particulars 
set forth, or any fraud or false swearing about any matter relating to the 
insurance, and. shall also be void if the interest of assured in the car 
be other than the sole and unconditional ownership, or if it be or 
become incumbered by a chattel mortgage, or if there is any change in 
the owner’s interest or title, other than that caused by his death, whether 
by legal process or judgment or by his voluntary act, or otherwise. 


The nineteenth clause provides that :— 

“No suit or action on this policy for the recovery of any claim shall 
be sustainable in any court of law or equity until after full compliance by 
the insured with all the foregoing requirements, nor unless commenced 
within twelve months next after the loss or damage.” 


In November, 1913, . plaintiff was the owner or proprietor of a 
garage in the city of Charlotte, N. C., and sometimes hired automobiles, 
and held a license for that purpose. He also kept the car in question 
in the garage for his own use, and not for renting or to be used in 
passenger service of any kind for hire, though it had been used just 
once, before it was burned, to take a man to the railroad station. The 
car was taken from the garage by Ben Stitt, one of plaintiff’s employees, 
and he carried a party of bird hunters in it to Lincoln County on Thanks- 
giving Day, 1913. It was punctured several times on the return, and 
finally left at a place on the Dowd road, six miles from Charlotte, and 
Ben Stitt telephoned to another garage for another car to take the 
party of men to the city. The car came, and the men were carried to 
the city, and Stitt paid the money he had received from them for this 
service. The defendant offered in evidence the proof of loss signed 
by plaintiff, in which he stated that the car had been used for his 
private purposes, “and some for hire.” The court charged the jury 
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that if they found that the car was used only twice, in carrying a man 
to the station at a former time, and on the occasion when it was burned 
to carry the hunters to Lincoln County, under the circumstances as 
testified by the plaintiff, and only twice during a period of a year and 
a half, it would not be such a renting or using of the car “for passenger 
service for hire” as is forbidden by section 8 of the policy, and they 
would answer the issue in respect thereto, “No”; but if, on the contrary, 
they found it was kept for hire and used for hire, for passenger 
service, they would answer the issue, “Yes,” as that was a violation of 
section 8 of the policy of insurance. The jury returned a verdict for 
the plaintiff; and, from the judgment thereon, the defendant appealed. 


Cameron Morrison and J. H. McLain, both of Charlotte, for Appellant. 
Thad A. Adams and Cansler & Cansler, all of Charlotte, for Appellee. 


WALKER, J. (after stating the facts as above). 

We find no material error in the trial of this case, and have 
concluded, after patient consideration of the facts, that sub- 
stantial justice has been done, and in accordance with well 
settled principles of the law. 

[1] A policy of insurance, it may be said generally, should 
be interpreted by the rules which are applicable to other written 
contracts, for the purpose of ascertaining and giving effect to 
the real intention of the parties. We have said that it should 
be construed strictly against the insurer. and favorably to the 
insured, when there is doubt or ambiguity in its terms, as it is 
supposed to be prepared by the former. 

[2, 3] But however this may be, the object of the contract 
being to afford an indemnity against loss, it should be so con- 
sidered as to effectuate this purpose, rather than in a way which 
will defeat it. It should have, from every point of view, a fair 
and reasonable construction, unless it be so clearly and unam- 
biguously expressed as not to require construction, when its 
words will be taken in the plain and ordinary sense. Bray vs. 
Insurance Co., 139 N. C. 390, 51 S. E. 922; Railroad Co. vs. 
Casualty Co., 145 N. C. 116, 58 S. E. 906; 19 Cyc. 655; W. F. 
Ins. Co. vs. Simons, 96 Pa. 520; Rogers vs. Aitna Ins. Co., 
95 Fed. 103, 35 C. C. A. 396; Insurance Co. vs. Kearney, 180 
U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460; F. C. Insurance Co. 
vs. Hardesty, 182 Ill. 39, 55 N. E. 139, 74 Am. St. Rep. 161; 
S. F. & M. Insurance Co. vs. Wade, 95 Tex. 598, 68 S. W. 977, 
58 L. R. A. 714, 93 Am. St. Rep. 870; Vance on Insurance, p. 429. 

[4, 5] The clause in this policy, upon the alleged violation 
of which the defendant relies to defeat a recovery, provides that 
the motor car thereby insured “will not be rented or used for 
passenger service of any kind for hire, except by special consent 
of the company indorsed on the policy.” It is apparent, we 
think, that the parties, by this clause, contemplated, not a single 
act of renting or using the car for hire, a mere casual or iso- 
lated instance, and that, too, without the knowledge or consent 
of the owner, but something of a more permanent nature. 
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19 Cyc. 736. This car was not “rented” in the sense of that word 
as employed in the policy, but it was used by the plaintiff’s 
servant to carry the hunters to the country, but this can hardly 
be considered as being engaged in the “passenger service.” 

In Mears vs. Humboldt Ins. Co., 92 Pa. 15, 37 Am. Rep. 647, it 
was said :—- 


“We are not disposed to give the word ‘use’ in this policy the 
narrow construction claimed for it. It must have a reasonable 
interpretation, such as was probably contemplated by the parties 
at the time the contract was entered into. Nearly every policy 
of insurance issued at the present time contains this condition, 
or a similar one. What is intended to be prohibited is the 
habitual use of such articles, not their exceptional use upon some 
emergency.” 


The case of S. F. & M. Ins. Co. vs. Wade, supra, furnishes 
another illustration of this rule. This machine was not kept 
for the purpose of being rented or used in the passenger service. 
Tt was the merest accident that it was used on this occasion; 
“the other car which had been used for hire not being in the 
garage that morning.” This is what the witness Ben Stitt said 
about it; and besides, when the car was burned, the journey 
had been completed and all the parties had returned to the city 
by another car the night before the burning, which was one of 
those unaccountable accidents, not attributable to any use of the 
car for carrying the parties to their hunting ground, so far as 
appears. The hire had been given up, and the owner had resumed 
the possession of his private car, and placed it in the care of 
his servant to be brought back to the garage. We do not see, 
from the language of the policy, how spich a case could have 
been intended by the parties as a ground of forfeiture. There 
was no increase of the risk, which would be incurred by its 
ordinary and perfectly legitimate use as a private automobile; 
it being all the time in the possession of the plaintiff’s chauffeur, 
and, at the time of the fire, in his exclusive possession and con- 
trol. It seems to us that it would be too narrow and rigid a 
construction of the clause, if we should hold that this single act 
of the chauffeur falls within its prohibition, and consequently 
involves a forfeiture of the insurance. The carrying of the man, 
some time before, to the station, was, if forbidden, too remote 
from the time when the car was burned, and is covered by the 
principle announced in Cottingham vs. Insurance Co., 84 S. E. 
274, decided at this term. 

At the time the car was burned, the alleged forbidden use of 
it had entirely ceased, and its owner, without whose knowledge or 
consent it was taken out of the garage, had resumed posses- 
sion and control of it, the tire had been repaired, and he was 
then engaged in returning it to the garage. The increase of 
risk by the wrongful use, if there was such, had entirely ceased 
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and determined. It would seem, therefore, that, upon this un- 
disputed state of facts, the case is brought fairly within the 
influence of the principle of Cottingham’s Case. Insurance com- 
panies have the right to insert in their policies reasonable condi- 
tions as to the use of the insured property, and the courts will 
not, by subtle and ingenious argument, construe away the pro- 
visions for their security or deprive them of their full benefit, 
as safeguards against fraud or negligence, or other unlawful 
act, nor, on the other hand, will they construe the policy so 
strictly in favor of the insurer as to make them more than they 
were designed to be—a protection against such hazards, and 
consequently a precarious indemnity to the insured. Gardner 
vs. Insurance Co., 163 N. C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 
714. They are entitled, both insurer and insured, to a fair, 
just, and common sense interpretation of the policy, so that 
- the one may be restrained from doing things calculated unneces- 
sarily to increase the risk, and which are forbidden by the policy, 
and .the other may be held to the full obligation assumed by 
the contract to furnish a certain and reliable indemnity against 
loss; the parties being reciprocally held to the same measure of 
‘ duty and fidelity in respect to the obligations imposed by the 
insurance contract. 

[6] The eighth clause is somewhat obscurely worded, and we 
must give it that construction which favors the plaintiff, as it 
involves a question of forfeiture. The words “passenger ser- 
vice,” when considered in connection with the preceding words 
“rented” or “used,” imply more than a single act of renting or 
using, and refer to the business of carrying passengers for hire. 
It is susceptible of this meaning which, under the familiar rule 
applicable to such cases where the language is not clear and 
definite, we are authorized to give them. 

Being of the opinion that the case is not covered by the eighth 
clause of the policy, it is not necessary to discuss the other ques- 
tions argued before us, 

No error. 
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SUPREME COURT OF PENNSYLVANIA. 


WACHS & CO. 


vs. 


FIDELITY & DEPOSIT CO. or MARYLAND.* 


1. INSURANCE — LIABILITY INSURANCE— WRITTEN NOTICE 
OF ACCIDENT—WAIVER—QUESTION FOR JURY. 

Where, in an action on a policy indemnifying plaintiffs against liability 
for damages for injuries from plaintiff’s use of animals and vehicles, 
and providing that immediate written notice of an accident should 
be given defendant, and all process forwarded to defendant’s office 
as soon as served, it appeared that an accident happened for which 
plaintiffs were held liable; that written notice thereof was not 
given defendant, but that its representative was notified by telephone 
when plaintiffs learned of the accident three weeks after the oc- 
currence; that, on being served with process, plaintiffs sent the sum- 
mons to defendant, who acknowledged the receipt thereof, saying, 
“We are, however, reserving our rights under the policy pending 
our investigation”; that defendant thereafter assumed charge of 
the case and conducted the trial which took place more than a year 
after the accident—the question whether defendant waived the written 
notice stipulated for by the policy was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—TEAM LIABILITY INSURANCE—FORFEITURE 
—WAIVER. 


If such defendant insurer desired to take advantage of any’ forfeiture 
by plaintiffs’ failure to give the required notice, it should have investi- 
gated within a reasonable time after the notice by telephone, and, if 
such investigation disclosed facts warranting a defense on the policy, 
it should have so notified plaintiffs. 


(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit on a team liability insurance policy by Adolph Wachs 
and Marasha Steinberg, trading as Wachs & Co., against the Fidelity & 
Deposit Company of Maryland. From judgment for defendant n. o v.,, 
plaintiffs appeal. Reversed. 


Argued before Brown, C. J., and Mestrezat, Elkin, Stewart, and 
Frazer, JJ. 


John Weaver and Israeli & Blieden, all of Philadelphia, for Appellants. 
Edward M. Biddle, of Philadelphia, for Appellee. 


MEstREzaT, J. 
This is an action of assumpsit on a team’s liability policy. 
There was a verdict for the plaintiffs, which the court set aside, 
and judgment was entered for the defendant. This action of the 
court is the ground of complaint in this appeal. 


* Decision rendered, Mar. 1, 1915. 93 Atl. Rep. 1007. 
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The only question raised by the assignments is whether the 
court erred in entering judgment for the defendant notwithstand- 
ing the verdict, and this involves the sole question whether the 
learned judge erred in submitting to the jury to determine whether 
the defendant by its conduct had waived a compliance by the 
plaintiffs with the terms of the policy as to notice of the accident. 
The ultimate solution of this question by the court was deter- 
mined from the language used by the defendant in its written 
communication to the plaintiffs. 


The plaintiffs in this action were sued, and a judgment re- 
covered against them, for injuries which it was alleged a boy 
by the name of Louis Forman sustained by being struck by 
one of plaintiffs’ wagons. The present action was then brought 
against the defendant company on a policy indemnifying the 
plaintiffs against loss from legal liability for damages on account 
of bodily injuries or death suffered by any person by reason of 
the use or maintenance of their animals or vehicles drawn by 
. their animals and used in their business. The policy agreed to 
indemnify the plaintiffs against such loss, and also to defend, 
in the name of the plaintiffs, any suit brought against them to 
enforce a claim, whether groundless or not, for damages on 
account of such bodily injuries or death. It also provided that 
upon the occurrence of an accident, or a claim made on account 
of an accident, or a suit brought to enforce such a claim, the 
assured should give immediate written notice thereof to the home 
office of the defendant company, or to its authorized representa- 
tive, and should also forward the summons or other process 
to the defendant company’s home office as soon as served. 

The boy was injured on November 6, 1911, while the policy 
was in force. About three weeks thereafter, the father of the 
boy called at the place of business of the plaintiffs and stated to 
Mr. Wachs that one of his children was run over by a butter 
and egg wagon, and he was told by the children in the street that 
it was plaintiffs’ wagon. Wachs said he knew nothing about it, 
but would ask his drivers in regard to it. The next morning 
Wachs saw all of his men and asked them if they had met with 
any accident at that place, and they all answered in the negative. 
He then called up the office of the defendant company in Phila- 
delphia on the phone. A young lady answered. Wachs asked 
for the claim department, and a gentleman came to the telephone, 
to whom he “stated the case.” ‘This person asked what the em- 
ployees of the plaintiffs said, and Wachs told him, whereupon 
the person asked if the employees were willing to make an affi- 
davit to which an affirmative reply was given, and the person 
then said: “If you hear anything more about it let us know, and 
we will attend to it.” About a week later another person named 
Volter, or Wolter, called on the plaintiffs to find out if they 
intended to do anything about the matter, and he was referred 
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by Mr. Wachs to the defendant company. On January 11, 1912, 
a summons in the Forman Case was served on the plaintiff, and 
Wachs immediately called by telephone the office with which 
he had previously talked in regard to the case, informed it of 
the issuance of the writ, and the man at the phone told him 
to send the writ to them and they would attend to it. The plain- 
tiffs at once sent the following note to the defendant company, 
dated January 15, 1912, inclosing a copy of the summons :— 


“Gentlemen: Inclosed please find summons against us which 
we are mailing you per request of Mr. Hutchinson on phone. 
Yours truly, A. Wachs & Co.” 


The defendant company’s adjuster acknowledged the receipt 
of this letter the next day, saying :— 


“This acknowledges receipt of summons received from you 
this morning, and would state that same will receive the proper 
attention. We are, ‘however, reserving our rights under the 
policy, pending our investigation.” 

The defendant company assumed charge of the Forman Case, 
and its counsel conducted the trial for the plaintiffs, which took 
place in May, 1913, one year and four months after the de- 
fendant company had received the copy of the summons placed 
in its hands by the plaintiffs. 

On the trial of the cause the court instructed the jury that the 
plaintiffs had not complied with the provisions of the policy re- 
quiring written notice to be given of the accident, but submitted 
to them to determine whether, in view of the time from January, 
1912, to May 21, 1913, the action of the defendant company in 
appearing for the plaintiffs and defending the suit was a waiver 
of any forfeiture which it might have had by reason of the failure 
of plaintiffs to give the required notice. The learned judge said 
in his instructions :— 

“If you think that the appearance of counsel after that length 
of time, without any intervening objections, so far as we know, 
except the one in the letter, in which the company stated that 
it reserved its rights, waived any objection which it could have 
made to the manner in which Wachs & Co. had complied with 
the terms of the policy, you may render a verdict for the plain- 
tiffs in this case for the full amount of the verdict and costs, 
with interest.” ; 

The jury found for the plaintiffs. The court entered judg- 
ment for the defendant on the ground, as stated in its opinion, 
that in view of the reservation of the rights contained in the 
letter acknowledging receipt of the writ, the fact that counsel 
for defendant company represented the plaintiffs at the trial 
cannot be construed to be a waiver either in law or fact, and that, 
if the defendant company discovered the plaintiffs had knowl- 
edge of the accident nearly two months before the writ issued, 
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the company would not be estopped from taking advantage of 
the omission. 

We need not determine whether the single fact that the de- 
fendant’s counsel defended the Forman Case in the name of the 
plaintiffs was sufficient to prevent the defendant from availing 
itself of the failure of the plaintiffs to give written notice pro- 
vided by the policy. That was not the only fact on which the 
jury based its finding that there had been a waiver by the de- 
fendant company of other notice of the accident than it had re- 
ceived. The question submitted was whether the defendant had 
waived any objection which it could have made to the failure 
of the plaintiffs to comply with the policy as to notice, by reason 
of it assuming charge of the action brought against the plain- 
tiffs by Forman, by defendant’s counsel defending the action to 
the exclusion of plaintiffs’ counsel on the trial, and by not giv- 
ing notice to the plaintiffs that it intended to assert the breach of 
the policy as a defense to any liability thereon. 

[1, 2] We are clear that the question of waiver of notice 
required by the policy was for the jury under the facts and 
circumstances disclosed by the testimony. The learned judge 
so thought on the trial, and he only changed this view because 
of the following reservation contained in the defendant com- 
pany’s letter to the plaintiffs :— 

‘We are, however, reserving our rights under the policy, pend- 
ing our investigation.” 

He held that, by reason of this language, the plaintiffs were 
obliged to show that, because of the appearance of counsel for 
the defendant company in the first litigation, they were in some 
way prejudiced, and that at any time prior to a settlement of 
the claim under the policy the defendant was at liberty to set 
up matters which would relieve it from its obligation. ‘This, we 
think, was clearly a misapprehension of the effect of the language 
contained in the letter referred to. ‘That letter assured the plain- 
tiffs that the Forman suit “will receive the proper attention” by 
the defendant company. The policy, it will be recalled, required 
the defendant company to defend any suit brought against the 
plaintiffs on losses covered by the policy. The language of this 
letter, therefore, gave the plaintiffs to understand that the de- 
fendant would comply with the terms of the policy and defend 
the action. The letter was written and the summons was sent 
to the defendant in compliance with the provision of the policy, 
as noted above, requiring the plaintiffs to give notice of the 
accident and to forward all process to the defendant, and the 
defendant, as indicated by its letter, accepted this action as a 
compliance with the policy as to notice, except an investigation 
should determine otherwise. The defendant could have declined 
to accept the summons and to assume charge of the litigation. 
It apparently did not have sufficient facts before it to determine 
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at once its duty in the premises, and it therefore accepted the 
obligation imposed by its policy, not only to indemnify the 
plaintiffs against any loss resulting from the Forman suit, but 
to defend such suit, whether groundless or not, “reserving our 
rights under the policy, pending our investigation.” It will 
be observed, by this communication, that it did not deny its 
liability on the policy by reason of the failure of the plaintiffs 
to give the required notice or for any other cause; it conceded 
its liability, and simply reserved the right to assert any breach 
of the contract “pending our investigation.” The plain duty 
of the defendant company, therefore, was to make an investiga- 
tion within a reasonable time after the date of the communica- 
tion received by it, and, if such investigation disclosed facts 
warranting a defense on the policy, to so notify the plaintiffs. 
The defendant company cannot be permitted, under the circum- 
stances disclosed by this record, after giving the. plaintiffs to un- 
derstand it accepted liability on the policy and assumed charge 
of the Forman action during an investigation, to assert a breach 
of the contract after the lapse-of more than sixteen months‘ and 
a defense by its own attorneys of the Forman suit. The learned 
court below, rather inconsistently we think, while correctly in- 
sisting upon the utmost good faith by the plaintiffs to their in- 
surer in giving prompt notice of the accident, relieved the defend- 
ant company from a like promptness in making its investigation 
and in notifying the plaintiffs of the company’s intention to 
assert a breach of the contract as a defense to liability on the 
policy. It is true, as the learned judge says, that prompt knowl- 
edge of the accident might have been of great use and value to 
the defendant company; but: he overlooked the fact that it was 
equally as important that, if the defendant company intended 
to resist liability on its policy, the plaintiffs should be promptly 
notified so that they could properly defend the Forman action. 
The plaintiffs had a right to assume that the defendant com- 
pany’s investigation would be promptly made, and that they would 
be notified within a reasonable time if. the defendant intended 
to deny its liability on the policy. It is apparent there would 
have been no difficulty whatever in the defendant obtaining with- 
in a few weeks, at most, all information necessary for it to de- 
termine when the accident happened and whether the plaintiffs 
had given the notice required by the policy. The means for ob- 
taining the information were at hand, but were entirely disre- 
garded, and the matter seems to have received no consideration 
whatever from the defendant company. That such conduct was 
prejudicial to the plaintiffs by delaying their investigation of 
the facts of the case so that they could make an effective defense 
to the action against them is manifest, and clearly warranted the 
jury in finding that the defendant waived any failure on the part 
of the plaintiffs to comply strictly with the terms of the policy. 
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Had the defendant made a prompt investigation and notified the 
plaintiffs of what it alleges now as a breach of the policy, we 
would have a different question before us. We are determining 
the question raised by this appeal within the very narrow limits 
in which the court below has confined it. The right to set up 
as a defense a breach of the policy was reserved only for the 
time required to make an investigation of the facts, and not, 
as the learned court below held, at any time subsequent to mak- 
ing the reservation which would suit the convenience of the de- 
fendant company. The question submitted by the court below to 
the jury was, in our opinion, answered properly by that body, 
and we are all of the opinion that the verdict should have been 
sustained, and judgment entered thereon. 

We do not wish to be considered as consenting to the views 
of the learned trial judge expressed in his opinion entering judg- 
ment for the defendant that there was no evidence from which it 
could be concluded that the plaintiffs’ conversation over the 
phone was with defendant company or its representative; nor 
that the defendant company’s conduct prior to receiving the 
summons was not a waiver of the written notice required by the 
policy. While these questions are discussed both by counsel 
and the court below, they are not raised by the assignments of 
error, and we do not decide them. They will be met when a case 
arises requiring their decision. 

The judgment is reversed, and judgment is now entered on 
the verdict in favor of the plaintiffs and against the defendant. 


COURT OF CIVIL APPEALS OF TEXAS. 
Et Paso. 


NATIONAL SURETY CO. 
vs. 
SILBERBERG BROS. (No. 431.)* 


1. INSURANCE—BURGLARY INSURANCE—POLICY REQUIRING 
VISIBLE MARKS OF VIOLENCE—CONSTRUCTION. 


Where a burglary insurance policy agreed to indemnify for merchandise 
abstracted by any person “who has made forcible or violent entrance 
upon the premises or exit therefrom, of which force and violence 
there shall be visible evidence,” the policy further providing “that 
the company shall not be liable unless there were visible marks upon 


* Decision rendered, Apr. 15, 1915. Rehearing denied, May 13, 1915. 
176 S. W. Rep. 97. 
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the premises of actual force and violence used,” the provisions de- 
termined what should be one of the evidentiary facts to prove 
burglary, and not what should be sole proof, since the expressions 
of an insurance policy, if ambiguous, are to be taken most strictly 
against the insurer, while preference will be given to any reasonable 
construction to sustain the claim of the insured to the avoidance of 
a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. 425.) 


2. INSURANCE — BURGLARY INSURANCE—ACTUAL INFLIC- 
TION OF VIOLENCE—QUESTION OF FACT. 

In an action on a burglary insurance policy, question whether visible 
marks of entry on the premises, made a prerequisite to recovery 
by the policy, were inflicted by the insured as a blind, held for 
the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—BURGLARY INSURANCE—“VISIBLE EVIDENCE 
OF VIOLENCE”’—“VISIBLE MARKS.” 

In an action on a burglary insurance policy, which rendered a prerequisite 
to recovery the infliction of visible marks of violence by the bur- 
glars, where the door to the premises was locked previously to the 
entry, there being a sufficient space to enable a person to see whether 
the bolt was thrown, and where, in the morning, the proprietor saw 
that the bolt had been slipped back, there was visible evidence and 
visible marks of forcible entry, to satisfy the terms of the policy. 

(For other a see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Visible Mark.) 


4. INSURANCE — BURGLARY INSURANCE — ASCERTAINMENT 
OF eter’ FROM BOOKS OF INSURED— SUFFICIENCY OF 
EVIDENCE. 


In an action on a burglary insurance policy, evidence held sufficient to 
support finding that the insured had accurately determined his loss 
from his books with reasonable certainty, as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from County Court, E] Paso County; A. S. J. Eylar, Judge. 
Action by Silberberg Bros. against the National Surety Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed. 


Jones, Jones & Hardie, of El Paso, for Appellant. 
Goldstein & Miller, of El Paso, for Appellees. 


Harper, C. J. 

This is a suit on an indemnity contract against burglary for the 
value of merchandise feloniously abstracted from appellees’ store. 
Tried by court with jury, and verdict and judgment for $197.05, 
from which this appeal is perfected. 

Appellant by his assignments proposes, as we view them, only 
two questions for our determination: (1) Does the evidence as 
to the commission of a burglary bring appellees’ case within the 
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provision of the policy that there should be visible marks upon 
the premises of the actual force and violence used in making the 
entry? (2) Does the evidence adduced satisfy the provision of 
the policy that appellees had so kept their books and accounts as 
that the actual loss could be accurately determined? 


Findings of Facts as to First Proposition. 


The National Surety Company issued to Silberberg Bros. an 
insurance contract, agreeing to indemnify them for direct loss 
by burglary of any merchandise feloniously abstracted from their 
store by any person or persons “who have made forcible and 
violent entrance upon the premises or exit therefrom, of which 
force and violence there shall be visible evidence.” Again, the 
contract contains the “special agreement” that “the company 
should not be liable unless there are visible marks upon the 
premises of the actual force and violence used in making entry 
into the said premises or exit therefrom.” 

On the evening of the night of the burglary, the doors of the 
store of appellees were locked with a bolt lock turned by a key. 
The morning following the burglary, Ramon Gonzales, whose 
duty it was to lock the store in the evening at the close of busi- 
ness and open it next morning, entered the store by the front 
entrance and locked it. Shortly after he entered the store, the 
porter came in through the side door. Gonzales not having un- 
locked that door, and the porter carrying no key, his attention 
was thus attracted to the door, and an inspection showed that 
the bolt or lock had been thrown. He then looked around the 
store and discovered the gold chains missing from the show 
window. Gonzales’s testimony on this issue was as follows :— 

“There was no one in the store when I went in. The next 
person who came into the store was the porter, who came through 
the side door. He did not keep a key to that door. As to what 
called my attention to his coming through the door, I did not 
unlock that door. I heard him when he opened the door, and I 
came out to see who was coming. As to what I then found 
wrong, I found some chains short in one of the show windows. 
I asked the porter how he came in. After he came in I examined 
the door. As to what was the condition of the lock then, it was 
just opened up. The bolt was thrown. I had thrown the bolt to 
when I left there that night. The chains were missing from the 
second window from Texas street, the window facing Mesa 
avenue.” 


To open the door, Gonzales testified you had to take a key 
and turn it; that it tequired no great effort to do that. 

The porter testified that, upon his coming into the store, he 
was approached by Mr. Gonzales and asked how he entered, and 
Gonzales then went over and examined the door. 
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A. Silberberg testified that, upon being notified of the burglary, 
he came to the store. Upon entering the store, he found half 
the chains missing from the window; that, in closing the eve- 
ning before, everything was in perfect order. He testified that 
the door, which was found unlocked, locked with a bolt which 
was thrown with a key. When the lock is thrown, you could 
see from the inside of the door whether it was locked or not, 
because there is a space of about one-sixteenth of an inch be- 
tween the panel of the door and the door proper, through which 
the bolt is readily visible, and from which you can readily de- 
termine whether the door is locked or unlocked. He further 
testified as to the visible evidence of the force and violence used 
in making entrance to the store and evidence of visible marks 
as follows :— 


“As to what visible marks I found in our store of a burglary, 
I found that the bolt of the side door had been thrown open; 
likewise that half of the display of these gold chains were not 
in their place in the window, which was visible to me. There 
were two bolts in that door; both of them are operated with a 
lever ; one is a day catch, and the other one is thrown with a key. 
You throw a day catch back and forth by pressing the lever down; 
no key is required for that. That is not the one that was thrown 
back; it was the other one; you have to operate the other one 
with a key. I determined that the bolt had been thrown, because 
it is visible, because there was an air space between the frame 
of the door of about one-sixteenth of an inch. By looking in 
that I could see whether or not the bolt was thrown. I did that 
on that particular occasion: that was the first thing I did. I was 
very curious that morning.” 

Robert Carstair also testified that the visible evidence of the 
burglary was the unlocking of the door, the missing chains, and 
the scattered tags. 

[1] It will be noted that there are two separate and distinct 
stipulations in the contract sued on. The first is: There must 
be visible evidence of the force and violence used in effecting 
the entrance into the premises. The second is: The company 
shall not be liable unless there are visible marks upon the premises 
of the actual force and violence used in making the entry into 
the premises. 

“The language used in the policy of insurance is that chosen 
by the insurance company. The insured exercised no choice in 
that connection, but in order to insure his property he was com- 
pelled to accept a policy whose * * * conditions [therein 
contained] were dictated by the insurer.” In such cases “it is 
the universal rule that, if the language of any condition in the 
policy is of doubtful meaning or import, that construction which 
is most favorable to the insured is to be placed upon it.” Lon- 
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don & L. Fire Ins. Co. vs. Davis, 37 Tex. Civ. App. 348, 
84 S. W. 260. 


“An additional reason for construing a condition of doubtful 
import in favor of the insured is that the law does not favor for- 
feiture, and will always give the preference to that reasonable 
construction which will sustain the claim of the insured. There- 
fore, before a forfeiture will be declared, the facts must bring 
the case clearly within the terms of the condition expressed in 
the policy. Brown vs. Palatine Ins. Co., 89 Tex. 590, 35 
S. W. 1060.” 


Again, the words used in setting forth the conditions must 
be used in their ordinary sense, and according to the evident 
intention of the parties to the contract. No forced construc- 
tion is permissible, but the sense in which the words were used 
must be arrived at in the light of the surroundings of the 
parties, to arrive at the intention they had when used. The 
construction must have for its object indemnity for the insured, 
and any fair interpretation of the policy that will give indemnity 
must be adopted, and every ambiguity must be resolved in favor of 
the insured. Construing the wording of the provisions of the 
contract sued on in the light of the above rules applicable to 
similar contracts, it is evident that the parties intended to agree 
upon what should be one of the evidentiary facts which should 
constitute the proof of burglary and the theft of the goods, 
and not that it should be the sole proof. 

[2] If the words “visible marks” in the second provision 
could reasonably have been construed by the insured (we think 
they could) to mean the same as “visible evidence” in the first 
provision, the contract is ambiguous, because the parties to it 
may not have understood its meaning alike. The thrown lock bolt 
was unquestionably evidence of force and violence. No one 
would contend that it did not take force to throw a bolt back 
into a lock, even if a key be used in doing it. “Force” and “vio- 
lence” are synonymous terms. If there had in fact been an 
abrasion, a scratch, or a splintered door, or any mark upon the 
premises, the same proof would have to be made as to the other 
elements of burglary as if only the thrown bolt was the visible 
evidence of the violence, to wit, the plaintiff must be able to 
prove to the satisfaction of the jury that there was an actual 
burglary, an entrance by force with the intention to commit 
theft, and in this case an actual theft; must have been able 
to prove by competent witnesses that he (the plaintiff) or any- 
one at his connivance, did not make the marks as a blind, likewise 
with the thrown bolt. The contract was ambiguous, and the 
proof is such as to authorize the court to submit the question 
to the jury as was done. Royal Casualty Co. vs. Nelson, 153 
S. W. 674. 

But we are of the opinion that, under the most strict con- 
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struction of the contract, the evidence adduced, under the rules 
above quoted, brings the appellees’ case within the clear meaning 
of the provisions of the contract sued on. 

[3] When we consider the two terms as being synonymous 
in their ordinary sense or use, “visible evidence” and “visible 
marks,” and that the unquestioned evidence is that the door to 
the premises was locked the night before, that there was a 
sufficient space between the shutter and the door proper to enable 
a person to see that the door was locked by reason of the fact 
that the bolt was thrown into the casing, or to see that it was 
not locked by reason of the fact that the bolt no longer appeared 
in the space between the door and the casing, we have the visible 
evidence of the force and its synonymous term, “violence,” 
which was used in effecting the entry. 


The instant case is not unlike that of Royal Casualty Co. vs. 
Nelson, 153 S. W. 674, which was a suit upon an accident policy 
containing the provision that, to hold the company liable, there 
must be “visible marks upon the body.” In that case it was held 
that it need not be a bruise, laceration, or broken limb, but may 
be any visible evidence of an internal injury. It need not be 
upon the surface of the body, but might be any physical effect 
observable from an outward indication, which revealed an in- 
ward condition of the internal organs of the body. There can 
be no difference between the words “visible marks on the body,” 
as construed in accident policies, and the words “visible marks 
upon the premises,” as they should be applied to a policy of bur- 
glary insurance. So, in the light of the above opinion, and it is 
clearly in line with the holdings in Texas, we reason :— 

If, to prove “a visible mark upon the body,” the proof need 
only be any visible evidence of an internal injury, not upon 
the surface, but one from which the effect is observable, it 
seems that the unlocking of a door, the raising of a window, 
would be sufficient to show the actual force used in effecting 
the burglarious entry. To put the construction on the words 
“visible marks” that some abrasion, stain, or something indi- 
cating entry at that place, must be made on the door, makes 
a very literal application of the words “visible marks,” would 
prevent recovery on the policy, though every door was unlocked 
and opened, and every window unfastened and raised, if some 
abrasion, or something in addition, was not made on the premises 
in opening the door or window. We are of the opinion that 
the unlocked door is a sufficient evidence of “visible marks” 
upon the premises, of the actual force used in making the entry, 
to bring appellees’ case within the literal meaning of the pro- 
visions of the policy above quoted, especially in view of an 
affirmative finding to that effect by the jury. 

[4, 5] This brings us to the question :— 

Vol. XLVI.—7 
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“Were the plaintiff’s books and accounts so kept that the loss 
could be accurately determined therefrom ?” 


The witness testified as follows :— 


“As to what system we have of tagging chains and jewelry 
that we put in the windows, loose tags are set with their visible 
figures, so they can be easily read by any passer-by or anybody 
that stops in front of the windows. On the night of this par- 
ticular occasion, there were tags in that window, rather large 
tags, with their visible figures, so that anybody who might be 
attracted to the window, or take any interest in it, could readily 
see the price of each article. We had the tags for each article 
in the window. When I came down that morning, some of the 
tags were in the window, and some of them had been gathered; 
I don’t know who gathered them from the window. I made a 
list of those figures. From those figures I am able to determine 
the cost price of the article that they represent. From these 
figures I figured out the cost price of these chains that were miss- 
ing, and I made a list of them. I gave a list to the. insurance 
company. I have a copy of that original list. I made out this 
list on the morning when the burglary was discovered. This 
is a true copy of the list that I furnished to the defendant, in- 
surance company. ‘That is a correct statement as appears from 
those tags. This list is correct. The price that I state there 
is the original invoice price of the goods, without any addition 
for freight or express or anything more—just the invoice price. 
That is not the selling price. That is a true and correct state- 
ment of the cost price of the goods to Silberberg. This is the 
fair market wholesale value of these goods, and nothing more. 
I do not know what became of those little tags that were in the 
window. I keep the papers and records of Silberberg Bros. 
I have not these particular tags that were there. This statement 
that I gave you there is a correct and accurate statement of what 
was shown on those tags. ‘This statement or list shows the 
particular item designated by those tags; it was made within 
a couple of hours; by ten o’clock that morning the whole list 
had been made; each item had been identified and connected with 
the original invoice, and the cost thereof noted, one by one. IJ 
have got there the particular numbers, No. 148, etc. As to 
where I got those numbers, they must have been gotten from the, 
tag there, by connecting it with the invoice of the merchandise, 
of the merchant from whom the goods had been bought, and 
even the date of the invoice was ascertained and noted on the 
list. From these tags in the window, I am able, with the invoices, 
to determine each particular item or chain that was missing; 
that by turning to the invoice, I got the cost price, and I did 
that; and this list is the result of my work. From the tags I 
am able to get the invoice of these particular goods, and from 
the invoice I am able to get the manufacturer’s name and the 
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wholesale price charged to Silberberg Bros., and I did that in 
this case. This is a correct statement. It is a sfatement of the 
missing items from the window, with the invoice price to Sil- 
berberg Bros.” 

The witness R. Silberberg testified on this issue as follows :— 


“T then proceeded to identify the cost of the merchandise by 
the tags which remained there, which I did very easily. The 
selling price of certain merchandise, such as 10-karat chains, are 
up to a certain figure, that I identified by a certain mark, 
and by my own knowledge also; and the 14-karat chains like- 
wise, by the selling price. It is no secret among the jewelers. that 
14-karat goods, such as chains, carry a certain percentage. To 
be more specific, 50 per cent above the cost of the merchandise, 
which would be 33 1-3 per cent of the gross as a selling price. 
In order to verify the invoice cost, I would reduce that to this 
basis, then I would hunt through my chain invoices and find the 
identical number on the invoice, and naturally the cost of the 
chain, and that would conform with the sale price as found in 
the window. That is how I arrived at it. From this selling 
price in the window, I deducted the standard profit I made on 
them, within a fraction; for instance, if the figure was $19.37, 
it was marked $19.50. Then I went to the original invoice of 
the chain manufacturer we bought from, such as C. Sidney 
Smith, or other manufacturer; then with these tags I went to 
the invoice and found the exact price. After having determined 
the cost price, I could then, by examining all my invoices, de- 
termine the price of the chains missing, and I did that. The 
selling price figures on these tags were made by Mr. Gonzales. 
As to who instructed him to put them on these tags, my general 
instructions to him are always to get the cost of the merchandise 
that is put in the windows. Mr. Gonzales is our window trimmer, 
and the boy that opens and closes the store; he seldom waits 
on the trade. He made the figures on these particular tags. He 
got the information to put these figures on these particular tags 
from the retail selling price of the merchandise that he placed 
in the window; that is, the tag attached to the chain. The selling 
price is never placed on the merchandise except by the principals, 
my brother and myself. It doesn’t follow that I should have 
attached the tags to the chain, but it is attached by some employee 
sitting next to me when I make it. It might not have been done 
by myself, because my brother is always there, but either of us 
sees it done.” 

The witness A. Silberberg testified that he had his invoice 
with him, and that from the invoice he could pick out, and did 
pick out, each chain that was taken, and that all these invoices 
had been entered into the proper books and were shown by 
their books. 

The court of civil appeals, in Aitna Insurance Co. vs. Fitze, 
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34 Tex. Civ. App. 214, 78 S. W. 370, in construing a similar 
provision in insurance contract, held that it was sufficient if the 
loss could be determined from the books as kept with reasonable 
certainty. In this case the jury have found that from the 
evidence the books and accounts were so kept that the actual 
loss was accurately determined therefrom. And the finding is 
supported by the evidence, therefore cannot be disturbed. 
Finding no error, the cause is affirmed. 


SUPREME COURT OF ALABAMA. 


LITTLE CAHABA COAL CO. 
US. 


JETNA LIFE INS. CO. (No. 917.)* 


1. INSURANCE—EXTENT OF LOSS—INDEMNITY INSURANCE— 
“EXPENSE OF LITIGATION.” 


A contract indemnifying an employer against loss or expense resulting 
from an injury or accident to its emplovees stipulated that the 
insurer’s liability for loss should be limited to $5,000; that the in- 
surer was to pay the expenses of litigation in addition to the sum 
stipulated; that it should at its own cost defend injury suits in 
the name of assured; and that assured should not incur expenses 
without the consent of the insurer. While the contract was in force 
judgment was recovered against the,employer for injuries to an 
employee in the sum of $5,000, which on appeal was affirmed; the 
affrmance carrying with it 10 per cent damages, and interest pend- 
ing appeal. The defense and the appeal were conducted by the 
insurer in the name of the insured. Held, that the interest and 
damages were not “expenses of litigation” within the meaning of 
the contract of indemnity. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Expenses.) 


4. INSURANCE—EXTENT OF LOSS—INDEMNITY INSURANCE. 


Under a contract indemnifying against loss through actions brought for 
injuries by employees that the insurer has exercised its option 
to defend the suit and appealed from an adverse judgment, but was 
unsuccessful, and merely created an extra charge in damages and 
interest, does not make it liable therefor beyond the amount limited 
in the contract; since such contract was made in view of that 
contingency. 


(For other cases, see Insurance, Dec. Dig. § 513.) 
* Decision rendered, Apr. 15, 1915. 68 South. Rep. 317. 





Misc.] Little Cahaba Coal Co. vs. Z:tna Life Ins. Co. 101 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Action by the Little Cahaba Coal Company against the A®tna Life 
Insurance Company. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Tillman, Bradley & Morrow and M. M. Baldwin, all of Birmingham, 
for Appellant. 

Stokely, Scrivner & Dominick and I. M. Engel, all of Birmingham, 
for Appellee. 


SayRE, J. 

By the terms of the contract to be construed in this case 
defendant (appellee) indemnified plaintiff (appellant) “against 
loss or expense arising or resulting from claims upon the assured 
on account of bodily injuries or death accidentally suffered by 
any employee or employees of the assured by reason of the prose- 
cution of the work and at the places” described in the contract. 
The contract contained the following stipulations which need 
to be considered, defendant being referred to as “Company” :— 

“A. The Company’s liability for loss on account of an accident 
resulting in bodily injuries to or in the death of one person is 
limited to five thousand dollars ($5,000.00); and, subject to 
the same limit for each person, the Company’s total liability 
for loss on account of any one accident resulting in the bodily 
injuries to or in the death of more than one person is limited to 
ten thousand dollars ($10,000.00). 

“The Company will, however, as provided in the conditions 
D and E hereof, pay the expense of litigation in addition to 
the sum herein limited, provided that, if the Company shall 
elect to pay the assured the sum as herein limited, it shall not 
be liable for further expenses of litigation after such payment 
shall have been made.” 

“D. If thereafter (after the occurrence of an accident) any 
suit is brought against the assured to enforce a claim for damages 
on account of an accident covered by this policy, the assured 
shall immediately forward to the Company’s home office every 
summons or other process as soon as the same shall have been 
served on him, and the Company will, at its own cost, defend 
such suit in the name and on behalf of the assured, unless the 
Company shall elect to settle the same or to pay the assured the 
indemnity as provided for in condition A hereof. 

“FE. The assured, whenever requested by the Company, shall 
aid in effecting settlements, securing information and evidence, 
the attendance of witnesses and in prosecuting appeals, but the 
assured shall not voluntarily assume any liability or interfere 
in any negotiation for settlement, or in any legal proceedings, 
or incur any expense, or settle any claims, except at his own 
cost, without the written consent of the Company previously 
given.” 

During the life of this contract one Gilbert, an employee of 
plaintiff, was accidentally injured, sued plaintiff, and recovered 
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judgment for ,the sum of $5,000. On appeal to this court this 
judgment was affirmed; the affirmance carrying with it 10 per 
cent damages (Code, § 2893), and interest pending the appeal, 
and amounting on the date of its rendition to $6,672.25, exclusive 
of court costs. The defense and the appeal were conducted by 
defendant in the name of the plaintiff in this action. Defendant 
paid the costs, but to the satisfaction of Gilbert’s judgment 
would contribute no more than $5,000, which also was paid 
forthwith. Plaintiff here sues to recover the overplus of 
$1,672.25, interest pending the appeal and damages, which it 
was required to pay to Gilbert. 

[1] The single question involved is whether the interest and 
damages awarded to Gilbert and paid by appellant are covered 
by “the expense of litigation” within the meaning of the contract, 
or whether they are to be included in the loss as to which ap- 
pellee bargained for a maximum. We are in agreement with 
the learned trial judge who answered this question in favor of 


appellee. 

It may not be out of place to observe that this is a contract of 
indemnity into which the parties entered freely to accomplish 
their own purposes. Such contracts, like policies of insurance, 
when vague, ambiguous, or inconsistent, are generally construed 
with favor to the party indemnified; . but this rule of favor can 
never be carried to the point of wresting the contract from its 
plain meaning when reasonably construed upon an examination 
of the whole instrument. Day vs. Home Ins. Co., 177 Ala. 600, 
58 South. 549, 40 L. R. A. (N. S.) 652; Continental Casualty 
Co. vs. Ogburn, 175 Ala. 357, 57 South. 852, Ann. Cas, 1914D, 
377; Rumford Falls Paper Co. vs. Fidelity & Casualty Co., 
92 Me. 574, 43 Atl. 503. 


Cases adjudicating this eee in other jurisdictions are 
not in accord. Our conclusion has been reached upon considera- 
tion of the language employed in the contract and the reason of 
the matter as it has appeared to us after an examination of the 
cases on either side. 

By the great weight of authority contracts of this character 
are contracts of indemnity against loss, and not against liability 
merely, and the liability of the indemnitor is deemed fixed only 
upon the payment of the judgment by the assured. See cases 
cited in the note to Ann. Cas. 1914D, 1095, infra. Now, this 
much seems clear upon the language employed by the parties: 
Appellee company contracted in some sort, not only for a maxi- 
mum liability of $5,000 in respect of loss to be incurred by 
assured, but for the right, without interference on the part of 
assured, to negotiate a settlement or to litigate with the person 
claiming damages for an injury, and, at its own discretion, to 
prosecute an appeal from an adverse judgment, and thus reserved 
the right to postpone the fixing of the liability of assured to the 
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person injured and by the same token of its cwn liability to 
assured, until the date of affirmance, in advance of which assured 
could not settle with the injured without forfeiting the protec- 
tion of the contract. 

The company having determined to litigate, the effect of the 
contract, to state it in general terms, was to bind it to indemnify, 
to make good, and save assured from loss by reason of any 
judgment not in excess of $5,000 it might in the end be com- 
pelled to pay. In addition, the company was to pay the expense 
of litigation. We put aside any question as to officers’ fees, 
taxable court costs, which have been paid, for as to them the 
parties are agreed that the company was liable, whether as loss or 
expense is immaterial, and they are not in dispute. As for the 
items in dispute, and claimed by the assured to be items of ex- 
pense, the reference in stipulation A to the provisions of stipula- 
tion E, shows that the “expense of litigation” mentioned in the 
former was the “expense” mentioned in the latter. As regards 
other expenses included in stipulation E, the contract was not 
truly one of indemnity, for that stipulation was, not that assured 
should defend and look to the company for protection against 
liability or reimbursement, but that the company should defend 
in its own way, “at its own cost,” and assured was not to “incur 
any expense * * * except at its own cost without the written 
consent of the company previously given.” At this point then, 
evidently, expense meant, not any liability the assured might 
incur and be compelled by the judgment to pay, but such expense 
as was under the control of the party actually cénducting the 
defense, as the expense of employing attorneys and preparing 
the case for trial in the court below or on appeal. Presumptively, 
nothing appearing to the contrary, “expense” meant the same 
thing in both places, and, if “expense,” in stipulation E, did 
not include interest and damages, as manifestly it did not, these 
items were not included in the expenses mentioned in stipula- 
tion A. They were therefore included in “loss,” and this was 
their natural place; for they were nothing more or less than 
part and parcel of the judgment that assured was required to 
pay. But in respect of “loss” the company’s liability was limited 
to $5,000 in case of injury to any one employee. 

In the present case, the original judgment being for the sum 
of $5,000, the precise maximum bargained for, the construction 
which the language of the contract seems to require imposes on 
the assured the loss of interest pending the appeal in the em- 
ployee’s case and damages awarded on affirmance. Such would 
be the result in any case where the judgment exceeded the maxi- 
mum indemnity. If, however, the judgment were for a smaller 
amount, the loss of these items would fall upon the indemnifying 
company in whole or in part, as the sum of these items might 
be less or greater than the difference between the judgment and 
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the maximum of indemnity provided by the ‘contract. The 
effect of this construction is to divide the risk in the long run 
of cases between the company and assured, as a sound policy 
of preventing negligence on the part of assured would seem to 
indicate as proper, while the other, to state its effect concretely, 
would lead to this result: If Gilbert’s judgment had been re- 
versed, and on a second trial, brought about by the company’s 
appeal, an unreversible judgment for a much greater sum had 
been recovered, as not infrequently happens in cases where 
damages are to be liquidated in the unstandardized judgment 
and discretion of a jury, the company would be required to 
respond in the full amount of such judgment. But such a result 
could only be reached by an elimination from the contract of 
the stipulations for a right to litigate and for a maximum of 
loss indemnified against. The company is as much entitled 
under the contract to the full protection of these agreed limita- 
tions upon the right of assured as assured is to the protection 
of the agreement of indemnity. This conclusion is sustained 
also by the numerical and intrinsic authority of the cases de- 
cided by other courts. See notes to Cannon Mfg. Co. vs. Em- 
ployers’ Indemnity Co., 161 N. C. 19, 76 S. E. 536, Ann. Cas. 
1914D, 1095, and A&tna Life Ins. Co. vs. Bowling Green Gas- 
light Co., 150 Ky. 732, 150 S. W. 994, 43 L. R. A. (N. S.) 1128, 
where the cases are collected. . 


[2, 3] It is true that a contract will not be construed so as to 
render it oppressive or inequitable as to either party or so as 
to place one of the parties at the mercy of the other, unless it 
is clear that such was their manifest intention at the time the 
agreement was made. Elliott on Contracts, § 1521. It is also 
true that :— 


“All words, whether they be in deeds, or statutes, or other- 
wise, if they be general, and not express and precise, shall be 
restrained unto the fitness of the matter and person.” 


[4] And on these principles assured bases its argument that 
the company, by exercising the right to litigate and to appeal, 
and by superseding the execution of the judgment pending appeal, 
caused the accumulation of interest and the imposition of the 
penalty of 10 per cent damages, thereby creating an additional 
charge against the assured, and eating away its indemnity, for 
which it should be held responsible. The connection between 
premise and conclusion is not satisfactory. The case is to be de- 
termined on the answer to this question: What did the parties, 
contracting at arm’s length, and with their eyes open, contract- 
ing with reference to all cases that could arise under the policy, 
in terms fairly applicable to every such case, mean by the terms 
“loss” and “expense of litigation”? It scarcely seems debatable 
that, if the judgment, including interest and damages, had been 
less than the maximum indemnity provided, assured would have 
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been entitled to reimbursement of interest and damages as an 
integral part of the judgment. On what just principle, then, can 
we construe this agreement, on consideration of advantage to 
one of the parties, as operating in one case differently from its 
operation in another, both cases falling equally within its express 
and fit language? Such a course is manifestly impossible. The 
appeal is to an extrajudicial sense of equity which would be 
of doubtful force even as such in the hardest case to be imagined 
as falling within the field of the provision the parties intended 
to make. The company, for a consideration presumably bearing 
just and reasonable relation to the obligation assumed, beyond 
peradventure contracted for the right to litigate and to appeal, 
and at the same time for a maximum of indemnity. The contract 
made a politic prudent division between the parties of the risk 
of negligence on the part of assured, and this, it cannot be 
doubted, was a material part of the consideration for the obliga- 
tion assumed. We are unable to see that this contract, even 
though construed as if intended for the emergency of this case 
alone, is operative or inequitable, or how on principle assured can 
be relieved of express limitations upon its right which the com- 
pany exacted as a condition of the indemnity afforded. 

We think the judgment of the trial court should be affirmed. 

Affirmed. 

Anderson, C. J., and McClellan and Gardner, JJ., concur. 


NATIONAL LIVE STOCK INS. CO. vs. ELLIOTT 
(No. 8573.)* 
(Appellate Court of Indiana, Division No. 1.) 


1. INSURANCE—LIVE STOCK POLICY —KILLING SICK ANI- 
MALS. 


Where in foaling a mare was so injured that she could not survive more 
than an hour or two, and was suffering greatly, the fact that she 
was killed to save her from suffering did not prevent the foaling 
from being the cause of death so as to warrant recovery on an in- 
surance policy providing therefor. 


(For other cases, see Insurance, Cent. Dig. § 1130; Dec. Dig. § 426.) 


3. INSURANCE—LIVE STOCK POLICY—NOTICE OF LOSS. 


Under a policy of insurance indemnifying against death of a mare 
from foaling, the owner had a reasonable time in which to comply 
with a requirement of the policy to give notice. of sickness. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 
* Decision rendered, May 7, 1915. 108 N. E. Rep. 784. 
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4. INSURANCE—LIVE STOCK POLICY—NOTICE OF LOSS. 


Where the facts are in dispute, what is a reasonable time, within the 
requirements of a live stock insurance policy, to give the company 
notice of the sickness of the animal insured is for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


5. INSURANCE—LIVE STOCK POLICY—PROOF OF LOSS— 
WAIVER OF DEFENSES. 


The rejection by a live stock insurance company, after proof of loss, 
of a claim, on the ground that the animal insured was killed by 
an officer of the law, within an exception of the policy, constituted 
a waiver of defenses upon other grounds. 


(For other cases, see Insurance Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Appeal from Circuit Court, Bartholomew County; Hugh Wickens, 
Judge. 

Action by Charles J. Elliott against the National Live Stock Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Mitchel S. Meyberg, of Indianapolis, for Appellant. 
Kollmeyer & Sharpnack, of Columbus, for Appellee. 


———————_$e@__—___——_ 


In RE EMPIRE STATE SURETY CO.— HASBROUCK, 
Strate Ins, SUPERINTENDENT, vs. BUFFALO HOUSE- 
WRECKING & SALVAGE CO. Er aL.* 

(Court of Appeals of New York.) 


1. INSURANCE— INDEMNITY INSURANCE—INSOLVENCY OF 
ee OF LIABILITY ON POLICIES— 
STATUTE. 


A liability insurance company issued policies against loss resulting from 
liability imposed by law for damages on account of death or bodily 
injury suffered on account of accident, such policies providing that 
no action should lie thereon except for the actual payment of money 
in settling a suit on authority of the company, and that, if any 
suit should be brought on account of an accident covered by the 
policy, the assured should immediately inform the company, which 
would defend, unless it should elect to settle or pay the indemnity 
provided. Such insurance company was declared insolvent under 
the Insurance Law (Consol. Laws, c. 28), and the Superintendent 
of Insurance directed to take possession of its property and liquidate 
its business. There were three classes of claims against the com- 
pany rejected by such superintendent: First, those grounded in 
judgments rendered against policyholders before the decree of in- 
solvency of the company; second, those of policyholders who settled 
claims against them after the order of liquidation, the causes of 
action having arisen prior to that time, and the defense having been 
assumed by the company; and, third, the claims of policyholders 


* Decision rendered, Apr. 13, 1915. 108 N. E. Rep. 825. 
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who settled claims brought against them after the date of the 
order of liquidation, though the accidents had happened prior to 
such order. Held, that all such claimants were entitled to share in 
the distribution of assets; since the company’s going into liquida- 
tion and becoming civilly dead, thereby becoming unable to perform 
its obligations, was a breach of its policies of insurance, working 
a waiver of the condition that it should be liable to claimants only 
for loss resulting from recovery of judgment, and relieving them 
of the obligation to comply with the other terms of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 62, 63; Dec. Dig. § 51.) 


2. INSURANCE— LIQUIDATION OF INSOLVENT COMPANY — 
FIXING OF RIGHTS AND LIABILITIES—POWER OF COURT 
—STATUTE. 


Insurance Law (Consol. Laws, c. 28) § 63, provides that the rights 
and liabilities of any insurance corporation, and of its creditors, 
policyholders, stockholders, and members shafl, unless otherwise 
directed by the court, be fixed as of the date of the entry of 
the order directing the liquidation of such corporation. Held, that 
the act vests power in the court before which the insolvency pro- 
ceedings are had to fix at the commencement of the proceeding some 
date other than the date of the entry of the order of liquidation 
before which claimants may perfect their claims, provided that 
such date be fixed at the time of the entry of the order of liquidation, 
and apply equally to all who have claims against the insolvent cor- 
poration. 


(For other cases, see Insurance, Cent. Dig. §§ 62, 63; Dec. Dig. § 51.) 


3. INSURANCE— INDEMNITY [INSURANCE— INSOLVENCY OF 
COMPANY — CLAIMS — ATTORNEY’S FEES INCURRED BY 
POLICYHOLDERS IN DEFENDING SUITS. 


Where the policies of a liability insurance company agreed to indemnify 
the holders against losses resulting from liability imposed by law 
for damages on account of accidental death or bodily injuries, the 
involuntary breach of such contract by the company through in- 
solvency proceedings against it conferred upon the policyholders 
the right to defend suits brought against them, and so rendered 
legitimate claims against the insolvent company for attorney’s fees 
for services rendered after the date of the order of liquidation in 
actions covered by the policies. 


(For other cases, see Insurance, Cent. Dig. §§ @, 63; Dec. Dig. § 51.) 
Collin, J., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Insolvency proceedings against the Empire State Surety Company. 
From a judgment (165 App. Div. 135, 150 N. Y. Supp. 567) affirming 
an order denying a motion to confirm a report of the Superintendent of 
Insurance rejecting as contingent claims presented in the liquidation of 
the defendant, the Superintendent of Insurance appeals by permission 
(in 151 N. Y. Supp. 1114) on certified questions. Judgments affirmed, and 
questions answered. 


P. C. Dugan, of Albany, for Appellant. 
Walter H. Dodd, of New York City, for Respondent Buffalo House- 
wrecking & Salvage Co. 


Thomas B. Hardin, of New York City, for Respondent Chehalis 
River Lumber & Shingle Co. 
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John Burlinson Coleman, of New York City, for Respondent La Salle 
County Carbon Coal Co. 

Benjamin Reass, of Brooklyn, for Respondents Edwin H. Thatcher 
and Albert Lurie Co. 

Frank Verner Johnson, of New York City, for Respondent Putnam 
Coal & Ice Co. 


WELCH, Insugance Com’r, vs. MARYLAND CASUALTY 
CO. et aL. (No. 6984.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE — FOREIGN COM PAN Y—APPOINTMENT OF 
AGENT — “SUITABLE PERSON” —“IF THE FACTS WAR- 
RANT IT.” 


Part of section 3429, Rev. Laws 1910, reads: “Upon written notice by 
an authorized foreign insurance company of its appointment of a 
suitable person,” etc., the Insurance Commissioner shall, “if the 
facts warrant it,” etc. Held, the words, “suitable person” relate to 
the right and authority of the insurance company, in the first 
instance, to appoint some person suitable to it. Held, further, the 
words, “if the facts warrant it” relate to the question as to whether 
or not the insurance company is authorized to engage in business 
within the state by complying with the law and to the question of 
the sufficiency of the notice to the Insurance Commissioner of the 
appointment of such agent. 


(For other anes, see Insurance, a Dig. §§ 16, 18-22, 26; Dec. 
Dig. §§ 20, 22.) 

(For other definitions, see Words mab Phrases, First and Second Series, 
Suitable Person.) 


2. INSURANCE — FOREIGN COM PAN Y—APPOINTMENT OF 
AGENT—DETERMINATION OF SUITABLENESS—VALIDITY 
OF STATUTE. 


Section 3433, Rev. Laws 1910, in part reads: “Every insurance company, 
domestic or foreign, permitted to do business in this state, shall 
file with the Insurance Commissioner the name and residence of 
each person it appoints or employs to act as its agent in this state, 
but the Insurance Commissioner may, at any time thereafter, for 
cause shown, determine any person so appointed or employed to be 
unsuitable to act as such agent, and shall thereupon notify both the 
company and the agent so determined to be unsuitable: Provided, 
that * * * he may likewise, for cause shown, refuse to license 
such agent.” Held, that that part of said section which reads: “The 
Insurance Commissioner may, at any time thereafter, for cause 
shown, determine any person so appointed or employed to be un- 
suitable to act as such agent, and shall thereupon notify both the 


~ * Decision rendered, Jan. 9, ‘1915. ‘Rehearing denied, Apr. 27, 1915, 
147 Pac. Rep. 1046. Syllabus by the Court. 
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company and the agent so determined to be unsuitable. * * * He 
may likewise, for cause shown, refuse to license such agent”—is in 
contravention of both the fourteenth amendment to the Federal 
Constitution, and likewise of section 2, art. 2, of the Constitution 
of Oklahoma, in that it fails to prescribe any uniform and perma- 
nent rule or test, but undertakes to vest in the Insurance Commissioner 
a discretionary and arbitrary power to license or to withhold a 
license from whomsoever he will; hence is void as an infringement 
upon the personal liberties and rights of a citizen. 


(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


Error from District Court, Oklahoma County; W. R. Taylor, Judge. 

Action by the Maryland Casualty Company, a corporation, and 
another, against A. L. Welch, Insurance Commissioner. Judgment for 
plaintiffs, and defendant brings error. Affirmed. 


Chas. West, Atty. Gen., and Chas. L. Moore, Asst. Atty. Gen. (C. W. 
Stringer, of Oklahoma City, of counsel), for Plaintiff in Error. 

Burwell, Crockett & Johnson, of Oklahoma City, for Defendants 
in Error. 


OXFORD COAL, CO. vs. FIDELITY & CASUALTY CO. 
oF New York.* 


(Supreme Court of Pennsylvania.) 


1. INSURANCE—EMPLOYERS’ LIABILITY INSURANCE—AFFI- 
DAVIT OF DEFENSE—SUFFICIENCY. 

In an action on an employer’s liability policy, an affidavit of defense was 
sufficient which averred that the injuries to plaintiff's employee were 
suffered or caused by a minor hired contrary to law, and by a minor 
while performing work contrary to law, and that the policy did not 
cover losses from liabilities for injuries sustained in either of such 
cases, 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by the Oxford Coal Company against the Fidelity & 
Casualty Company of New York, on an employer’s liability policy. From 
judgment discharging rule for judgment for want of sufficient affidavit of 
defense, plaintiff appeals. Affirmed. 


Argued before Mestrezat, Potter, Elkin, Moschzisker, and Frazer, JJ. 


Henry S. Drinker, Jr., of Philadelphia, for Appellant. 
William G. Wright, of Philadelphia, for Appellee. 





* Decision rendered, Mar. 1, 1915. 93 Atl. Rep. 1072. 
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FARMERS’ STATE BANK OF RELIANCE vs. EQUITABLE 
FIDELITY & TITLE GUARANTY CO. er AL. 
(No. 3579.)* 
(Supreme Court of South Dakota.) 


1. INSURANCE—ACTION ON POLICY — VENUE — INSURANCE 
POLICY. 

A contract of an indemnity company, engaged in the business of guaran- 
teeing fidelity of employees, with an employer to reimburse it to a 
certain amount, for loss of money it may sustain by any dishonest 
act of an employee during a certain period, is within Code Civ. Proc. 
§ 99, subd. 5, as to venue of an action on a policy of insurance, to 
recover for loss or damage to the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1536-1539; Dec. Dig. § 618.) 


2. INSURANCE — INDEMNITY INSURANCE — VENUE — 
STATUTES. 


Regarding Code Civ. Proc. §°99, subd. 5, giving the venue of an action 
on a policy of insurance, being application to the indemnity policy 
of a company guarantecing honesty of employees, it is immaterial 
that when it was originally enacted, in 1887, no such companies were 
doing business in Dakota, especially as it was re-enacted in 1903, 
when they were doing business in the state. 


(For other cases, see Insurance, Dec. Dig. § 610.) 


Appeal from Circuit Court, Lyman County; William Williamson, 
Judge. 

Action by the Farmers’ State Bank of Reliance against the Equitable 
Fidelity & Title Guaranty Company and another. From an adverse order, 
defendants appeal. Affirmed. 


M. E. Culhane, of Brookings, for Appellant Equitable Fidelity & 
Title Guaranty Co. 

Sterling & Clark, of Redfield, for Appellant Interstate Surety Co. 

Brown & Brown, of Chamberlain, for Respondent. 


* Decision rendered, May 10, 1915. 152 N. W. Rep. 512. 
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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


SrxtH Circuit. 


MUTUAL BENEFIT LIFE INS. CO. 
vs. 
SWETT et at. (No. 2497.)* 


1. INSURANCE—BENEFICIARIES—VESTED RIGHTS. 

Under an ordinary policy of life insurance, in which there is no reser- 
vation of the right to cut off or modify the interest of the beneficiary, 
the policy and the money to become due thereunder belong, from the 
time it is issued, to the person named in it as the beneficiary, and 
insured is without power by deed, assignment, will, surrender of 
the policy for a new one, or by any other act of his, to transfer to 
any other person the interest of the person so named as beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.) 
2. INSURANCE—BENEFICIARIES—VESTED RIGHTS. 


Under a life insurance policy reserving to insured the right, without the 
consent of the beneliciary, to change the beneficiary, the beneficiary 
had no vested right, but only a mere expectancy during the lifetime 
of insured, and insured’s control over the policy was, subject to its 
terms, as complete as if he himself had been the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 166, 471; Dec. Dig. § 203.) 


3. INSURANCE—ASSIGNMENT BY BENEFICIARY—CONSIDERA- 
TION. 


As a wife, designated as beneficiary in a policy on her husband’s life, 
which reserved to the husband the right to change the beneficiary, 
had no vested right, but a mere expectancy only, she did not, by 
joining in her hushand’s assignment of the policy as security for his 
indebtedness, become a surety for him; the absolute right to assign 
the policy being lodged in him, and it was not necessary that she 
should receive a consideration for joining in the assignment in order 
to bind her. 


(For other cases, see Insurance, Cent. Dig. § 477; Dec. Dig. § 210.) 


4. INSURANCE — ASSIGNMENT OF POLICY — SUCCESSIVE AS- 
SIGNMENTS. 


Where, though an assignment of a $15,000 life insurance policy as se- 
curity for a debt recited that it was to secure an indebtedness of 
$15,000, it was the intention to protect the assignee as to insured’s 
entire liability to it, a letter subsequently written the assignee by 
him, directing that in case of his death the proceeds, after the satis- 
faction of a $10,000 note, should be applied to relieve an accommo- 
dation indorser from liability on account of another note for $6,000, 
was explanatory and confirmatory of the original intent, and passed 
by way of assignment whatever value the policy possessed after 
the delivery of the first assignment, as insured was not restricted 
to a single assignment of the policy, which by its terms was assignable. 


(For other cases, see Insurance, Cent. Dig. § 479; Dec. Dig. § 209.) 


~* Decision rendered, Apr. 12, 1915. 222 Fed. Rep. 200. 
Vol. XLVI.—8. 
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5. INSURANCE—“ASSIGNMENT” AND “CHANGE OF BENEFICI- 
ARY” DISTINGUISHED. 


An “assignment” of a life insurance policy and a “change of beneficiary” 
are different things, as an “assignment” is the transfer by one of his. 
right or interest in property to another, and rests upon contract, and, 
generally speaking, the delivery of the thing assigned is necessary 
to its validity, while the power to change the beneficiary is the power 
to appoint, and must be exercised in the manner agreed upon in the 
contract of insurance. 


(For other cases, see Insurance, Cent. Dig. § 483; Dec. Dig. § 213.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Assignment. ) 


6. INSURANCE — ASSIGNMENT — RIGHT OF ASSIGNEE TO 
ASSIGN. 


Where insured, who had assigned the policy to secure an indebtedness 
to the assignee, wrote the assignee, directing it, in case of his death,. 
to apply the proceeds in payment of a $10,000 note, and the balance 
to relieve an accommodation indorser from liability on another $6,000 
note, such letter was sufficient authorization to the assignee to assign 
an interest in the policy to the executors of the accommodation in- 
dorser, who had been compelled to pay the note on which they were 
liable, and they thereby acquired such a title as was necessary to. 
enable them to hold the policy as collateral security for the debt 
which they had paid, and to sustain an action upon the policy. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 
7 ee ASSIGNMENT — RIGHT OF ASSIGNEE TO 
ASSI 


Where a policy was assigned to secure certain notes, held by the as- 
signee, an assignment of an interest therein to the executors of an 
accommodation indorser on one of the notes, who were required 
to pay the note, was valid and binding on the beneficiary, in the. 
absence of any authorization from insured to make such assignment; 
the policy having reserved the right to insured to change the: 
beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


8. INSURANCB— TRANSFER OF POLICY AS SECURITY — RE- 
NEWAL OF SECURED NOTE— EFFECT. 


Where a life insurance policy was assigned to a bank to secure insured’s. 
notes held by it, the renewal of such notes did not destroy the 
assignment, in the absence of any intention on the part of the insured 
and the bank that the renewal should have that effect. 


(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


9. INSURANCE—ASSIGNMENT—FAILURE TO GIVE NOTICE TO 
COMPANY—EFFECT. 

Where, after the assignment of an insurance policy to secure an indebted- 
ness, insured wrote the assignee relative to the disposition of the 
proceeds of the policy in case of his death, such letter, considered 
as an additional assignment, was not ineffective as against a bene- 
ficiary, though neither it nor a copy of it was filed with or assented 
to by the company, as required by the policy, as the provision in the 

policy requiring notice to the company was for its protection, and 
could not be set up by anyone else to defeat an assignment made 
without compliance therewith. 


(For other cases, see Insurance, Cent. Dig. § 487; Dec. Dig. § 217.) 
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10. BANKRUPTCY — PROPERTY PASSING TO TRUSTEE— IN- 
SURANCE POLICIES. 

As the holder of a life insurance policy reserving to him the right to 
change the beneficiary, and which by its terms was assignable, had 
a transferable interest in the policy, if, notwithstanding an assign- 
ment thereof by him, an interest in the policy still remained in him, 
such interest passed to his trustee in bankruptcy as of the date of 
the adjudication, and a purchaser of his right, title, and interest ac- 
quired a right superior to that of the beneficiary. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 
223, 224; Dec. Dig. § 143.) 


Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Sessions» 
Judge. 
Suit by the Mutual Benefit Life Insurance Company against Myra 
M. Swett and others. From a decree against her, defendant named 
appeals. Affirmed. 


r 


Before Warrington, C. J., and Sater and Hollister, D. JJ. 


Lewis Brucker, of Mansfield, Ohio, and E. L. Beach, of Saginaw, 


Mich., for Appellant. 
Jacob Kleinhans, of Grand Rapids, Mich., and Wallace Foote, of 


Muskegon, Mich., for Appellees. 


Sater, D. J. 
The question for decision is: Are the Hackley National Bank 
of Muskegon, Mich., and the executors of Charles H. Hackley, 


deceased, entitled to the proceeds of the $15,000 policy issued 
by the Mutual Benefit Life Insurance Company of Newark, N. J., 
to Edward R. Swett on September 4, 1900, and made payable 
“to Myra M. Swett, his wife, if living, otherwise to the executors, 
administrators, or assigns of the said insured”; or do such 
proceeds belong to Mrs. Swett, who was named as his beneficiary 
and is now his widow? ‘The case is here on her appeal from a 
decree against her. 

The policy by its terms was assignable, but provided that no 
assignment of it should be effective until written notice of it was 
given to the company. One of the special privileges accorded 
by it was that the insured, at any time while the policy was in 
force and not assigned, might change the beneficiary by return- 
ing the policy to the company with his written request for its 
appropriate indorsement of Such change on the policy. The 
policy by apt language defines the owner of it to be either the 
person who is made such by its terms or who becomes such 
by its assignment. At the time the policy was issued, the bank 
held Swett’s notes for borrowed money to the amount of $16,305, 
one of which, for $10,305, was unsecured. On the $6,000 note, 
Hackley was an accommodation indorser. Both were soon to 
mature. As Swett was not able to pay them, he agreed with 
the bank to take out a policy to secure them. He also agreed 
in 1896 to insure his life to protect his wife on her loan to 
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him of some $14,000 or $15,000, which he had a few months 
previous given to her. She claims that the policy, whose pro- 
ceeds are in question, was, in pursuance of such promise, for 
her benefit. On September 18th, two weeks after the policy 
issued, Swett and his wife, without protest on her part, exe- 
cuted and delivered to the bank a written assignment of the 
policy and of “all sum or sums of money, interest, benefit, and 
advantage whatsoever now due or hereafter to arise, or to be 
had or made by virtue hereof, to have and to hold unto the said 
Hackley National Bank to secure an indebtedness of $15,000.” 
On September 28th the company filed a copy of the assign- 
‘ment in its office, and also indorsed on the original assignment 
the fact that a copy had been so filed, and that, if the assign- 
ment should he thereafter canceled, the bank should return the 
original to the company: The policy was delivered to the bank, 
and was never in the wife’s possession, nor did she ever make 
any inquiry concerning it or her husband’s bank indebtedness. 
On October 25th Swett by letter directed the cashier of the 
bank, in case of his death, to apply the proceeds of the policy, 
first, to the payment of the $10,000 note and interest; and, 
second, to the protection of Hackley on his indorsement of 
Swett’s paper as he (Hackley) might direct. A copy of the 
letter was not transmitted to the company. 

When the larger note became due, Swett paid $305 and re- 
newed the note for the residue, which was the original principal 
sum. This note, and also that for $6,000, were periodically re- 
newed, but neither of them was reduced or paid prior to his 
death, which occurred in October, 1906. Hackley died in Feb- 
ruary, 1905. The bank presented to his executors the $6,000 
note as a claim; on June 3d following, it was paid. The bank 
subsequently executed and delivered an assignment of an un- 
divided one-third interest in the policy to such executors. Shortly 
prior to his death Swett was adjudged a bankrupt. The trustee 
in bankruptcy, in consideration of $500, sold and transferred all 
of the right, title, and interest of Swett in and to the policy to 
the executors of Hackley. As the bank and Hackley’s executors 
on the one hand, and the widow on the other, each claimed the 
entire proceeds of the policy ($17,448.41), the insurance com- 
pany by its bill caused the respective claimants of the fund to 
interplead and deposited the value of the policy in court. Ap- 
propriate pleadings were interposed, and on the final hearing 
the result heretofore mentioned was obtained. 

The contentions of the widow, in so far as they need be 
noticed, are that, upon the issuance of the policy, she became 
the sole owner, or, at least, acquired a vested interest in it, of 
which she could not be divested without her consent; that the 
assignment of the policy to the bank was, as to her, without 
consideration; that, if the assignment was valid, she occupied 
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merely the position of a surety, in consequence of which the 
lien on the policy was released and discharged by the subsequent 
extensions, without her knowledge and consent, of the time of the 
payment of the notes held by the bank; that no change of bene- 
ficiary was possible after the policy had been assigned, and that, 
therefore, Swett’s letter of September 25th to the bank was in- 
effective for any purpose; that the Hackley executors took 
nothing by the purchase of her husband’s interest, if any, from 
the trustee in bankruptcy ; and that in any event she is entitled to 
all of the funds in excess of $10,000, for the reason that the 
assignment of the policy was to secure only the $10,000 note 
due the bank. Her several claims are controverted by the bank 
and the Hackley executors. 


[1-3] The rule is well settled that, under an ordinary policy 
of life insurance in which there is no reservation of a right to 
cut off or modify the interest of the beneficiary, the policy and 
the money to become due under it belong, from the time it 
issued, to the person named in it as the beneficiary, and that 
the insured is without power, whether by deed, assignment, or 
will, or by surrender of the policy for a new one, or by any 
other act of his, to transfer to any other person the interest 
of the person so named as beneficiary. In such a policy the 
beneficiary acquires, the moment it is issued, a vested right 
which cannot be affected by any act of the insured subsequent 
to the execution of the policy, except it be a breach of condition. 
Washington Central Bank vs. Hume, 128 U. S. 195, 206, 9 Sup. 
Ct. 41, 32 L. Ed. 370; May on Ins., § 3991, (4th Ed.) ; Cooley’s 
Briefs on the Law of Insurance, "3755. If, however, by the 
terms of the policy itself there is reserved to the insured the 
right, without the consent of the beneficiary, to change the ap- 
pointee with the assent of the insurer, the beneficiary acquires 
only an expectancy and not a vested interest during the life of 
the insured. May on Ins., § 399M; Cooley’s Briefs on the 
Law of Ins., 3755; Elliott on Ins., § 355; Kerr on Ins., § 231; 
Hopkins vs. Northwestern Life Assur. Co., 99 Fed. 199, 40 
C. C. A. 1 (C. C. A. 3); Hogan vs. Fauerbach Brewing Co., 
194 Fed. 846, 848, 114 C. C. A. 634 (C. C. A. 7); Lamb vs. 
Mutual Reserve Fund Life Ass’n (C. C.) 106 Fed. 637; Robin- 
son vs. U. S. Mut. Acc. Ass’n (C. C.) 68 Fed. 825; Insurance 
Co. vs. O’Brien, 92 Mich. 584, 52 N. W. 1012; Golden Star 
Fraternity vs. Martin, 59 N. J. Law, 207, 216, 35 Atl. 908. 

The right so reserved rests upon the terms of the contract, 
and is the same as that conferred on the insured by the certificate, 
charter, or by-laws of a mutual or benefit association, when 
insurance is effected in such an organization. As the policy to 
Swett stipulated that he might, on his written request of the 
company for its appropriate indorsement on the policy, change 
the beneficiary, his wife did not acquire a permanent or vested 
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interest in it. ‘The existence of such an interest during her hus- 
band’s lifetime was made impossible by the control over the 
contract of insurance given to him, independent of her will. 
Her right was inchoate, a mere expectancy during his lifetime, 
dependent on the will and pleasure of her husband as holder 
of the policy, and could not vest until his death happened with 
the policy unchanged. His control over the policy was, subject 
to its terms, as complete as if he himself had been the beneficiary. 
Denver Life Ins. Co. vs. Crane, 19 Colo. App. 191, 200, 73 Pac. 
875. The wife had no vested interest which she could assign 
until the death of her husband—no assignable or transferable 
interest in the policy until some right of action on it accrued in 
her favor. May on Ins., § 399F; Sabin vs. Phinney, 134 N. Y. 
422, 428, 31 N. E. 1087, 30 Am. St. Rep. 681. As she had 
but a mere expectancy at the time of the assignment, she did 
not become surety for her husband, because the absolute right 
to assign the policy was lodged in him. Having no property 
right in the policy (Golden Star Fraternity vs. Martin, 59 N. J. 
Law, 207, 216, 35 Atl. 908), she pledged nothing for his debts ; 
nor was it necessary that she should receive a consideration for 
her joining with him in the assignment in order to bind her, 
because in so doing she parted with nothing of appreciable value. 
The bank’s rights were as secure without her joinder as with it. 
The ownership of the policy was not in her, but in her husband. 
The policy recognizes that ownership of it may be acquired by 
assignment. ‘The bank by the assignment became its qualified 
owner, to the full extent necessary to satisfy the husband’s in- 
debtedness from its proceeds. 


[4] The claim that the evidence of the cashier shows that 
the policy was assigned to protect only the $10,000 note cannot 
be sustained, whether his evidence, or the agreed statement of 
facts, or both, be considered. The assignment, it is true, named 
an indebtedness of but $15,000; but it is clear from the record 
that Swett intended to protect the bank as to his entire liability 
to it. His letter of September 25th to the cashier expressly di- 
recting that, after the satisfaction in full of the $10,000 note, 
the residue of the proceeds of the policy should be applied to 
relieve Hackley from liability on account of his indebtedness, 
was explanatory and confirmatory of his original intent and 
passed by way of assignment whatever value the policy possessed 
remaining after the delivery of the instrument jointly executed 
by himself and wife. He was not restricted to a single assign- 
ment of the policy.- Manton vs. Robinson, 19 R, I. 405, 34 
Atl. 148. 

[5] Whether, on account of Swett’s indebtedness to the bank 
exceeding the amount of the policy, the assignment was in effect 
a change of beneficiary, is not in our judgment important to 
determine. However, the assignment of a policy and a change 
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of beneficiary are not the same, but different, things. An as- 
signment is the transfer by one of his right or interest in prop- 
erty to another. It rests upon contract, and, generally speak- 
ing, the delivery of the thing assigned is necessary to its validity. 
The power to change the beneficiary is the power to appoint. 
The power of appointment must be exercised in the manner 
agreed upon in the contract of insurance. Niblack, Benefit 
Societies & Acc. Ins. (2d Ed.) § 173. Swett made an assign- 
ment of the policy. He did not exercise or attempt to exercise 
the power to appoint another beneficiary. His wife still re- 
mained such. She takes nothing as beneficiary, but that is be- 
cause the debts, which the policy was assigned to secure, -con- 
sumed the entire proceeds of the policy. 

[6, 7] The bank assigned an undivided one-third interest in 
the policy to the Hackley executors, for the reason that they 
had been obliged to pay to it Swett’s $6,000 note which Hackley 
had indorsed. Swett’s letter of September 25th was sufficient 
authorization for its so doing. The interest thus acquired by 
the executors vested the title in the executors, so far as that 
was necessary to enable them to hold the policy as collateral 
security for the debt which they had paid and to sustain an 
action upon the policy. In the absence of such an authorization, 
the assignment to them was valid and binding on the beneficiary. 
Corcoran vs. Mut. Life Ins. Co., 183 Pa. 443, 39 Atl. 50. 

[8] In the absence of any evidence of an intention on the 
part of the bank and Swett that the renewals of his notes evi- 
dencing his indebtedness to the bank should destroy the assign- 
ment of the policy, such renewals did not have that effect. Cor- 
coran vs. Mut. Life Ins. Co., supra. 

[9] The claim that Swett’s letter of September 25th, consid- 
ering it as an additional assignment, was ineffective to confer 
any right on the bank, because neither it nor a copy of it was 
submitted to, filed with, or assented to by the company, is not 
meritorious. A provision in a life insurance policy that an as- 
signment of it shall not become effective until written notice of 
it is given to the company is for its protection, and cannot be 
set up by anyone else to defeat an assignment made without 
compliance therewith. 19 Am, & Eng. Ency. Law, 96; May on 
Ins., § 396; Hewins vs. Baker, 161 Mass. 320, 37 N. E. 441; 
Marcus vs. St. Louis Mut. Life Ins. Co., 68 N. Y. 625. 


[10] As Swett had a transferable interest in the policy and 
the authority to change the beneficiary at will, if, notwithstand- 
ing his assignment to the bank, any interest still remained in 
him, such interest passed to his trustee in bankruptcy as of 
the date of adjudication. Loveland, Bank. (4th Ed.) 817, 818. 
Whether the Hackley executors believed the title which passed 
to the trustee to possess intrinsic value or merely desired to 
safeguard the interest in it which they had already acquired is 
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immaterial. For a valuable consideration they purchased what- 
ever the trustee had. His assignment and transfer to them of 
all of Swett’s right, title, and interest in and to the policy gave 
them a right superior to that of his widow. 

Other claims made by the widow have been considered, but 
need not be noticed. We find no error in the record. 

The trial court is affirmed. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 


+ 


In rE JAMISON BROS. & CO. (No. 4060.)* 


1, BANKRUPTCY — DETERMINATION OF CONTROVERSIES — 
FINDING OF FACTS. 


Under the proviso of Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 
565 (Comp. St. 1913, § 9654), that when any bankrupt shall have 
any insurance policy, which has a cash surrender value, payable to 
himself, his estate, or his personal representatives, he may pay or 
secure to the trustee such surrender value, and continue to hold the 
policy free from the claims of creditors, and the laws of Pennsyl- 
vania, under which a policy taken out for the benefit of insured’s 
wife, or bona fide assigned to her, becomes her property as against 
creditors, whether the cash surrender value of endowment policies 
payable, to insured’s wife, if living, or, if not, to insured’s executors, 
administrators, or assigns, subject to the right of insured to change 
the beneficiary, or of a policy payable to insured if living at the 
time of payment, and otherwise to his wife or his estate, which 
policies had been duly surrendered ‘after insured’s adjudication in 
bankruptcy, belonged to the trustee in bankruptcy or the wife, de- 
pended upon the facts as to whether the husband had, in addition 
to giving the wife the fruits of the main contract of insurance, also 
given her the fruits of the ancillary contract to return a part of 
the premiums paid on surrender of the policy, and the facts as to 
whose money paid the premiums, and the referee, in determining a 
controversy with respect to such surrender value, should have found 
such facts. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526; Dec. Dig. § 339.) 


2. BANKRUPTCY—PROPERTY PASSING TO TRUSTEE—INSUR- 
ANCE POLICIES. 


Where there has been merely a designation of a beneficiary to receive 
moneys payable on the death of insured, and this designation is 
open to recall or change by insured, to whom also belongs the right 
to cancel or surrender the policy, the surrender value of the policy 
passes to his trustee in bankruptcy. 

(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 
223, 224; Dec. Dig. § 143.) 


~ * Decision rendered, Apr. 1, 1915. 222 Fed. Rep. 92. 
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3. BANKRUPTCY—-PROPERTY PASSING TO TRUSTEE—INSUR- 
ANCE POLICIES. 


Where insured’s wife, children, or a dependent relative has been made 
the owner of a policy, by its having been taken out for or bona fide 
assigned to them, within the Pennsylvania statute, under which a 
policy taken out for the benefit of insured’s wife or bona fide as- 
signed to her becomes her property as against creditors, the cash 
surrender value of the policy does not pass to insured’s trustee in 
bankruptcy. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 
223, 224; Dec. Dig. § 143.) 


In Bankruptcy. In the matter of Jamison Bros. & Co., bankrupts. 
On petition by the trustee for review of an order of the referee. Order 
revoked, and report remitted to the referee, with directions. 


John C. Gilpin and George S. Graham, both of Philadelphia, Pa., for 
Petitioner. 
Henry A. Hoefler, of Philadelphia, Pa., for Trustee. 


Dickinson, D. J. 

[1] The order in this case concerns the title to certain funds 
in the hands of the trustee. The funds represent the surrender 
value of certain policies of life insurance. The moneys were 
claimed and awarded by the referee to Nellie S. Maguire, wife 
of Edward L. Maguire, one of the bankrupts. The basis of 
her claim is this :-— 

The petition in bankruptcy was filed May 9, 1911. At that 
time the above named bankrupt held (among others) a policy 
for $10,000 in the Prudential Life Insurance Company of 
America, and four policies, aggregating $10,000, in the Equitable 
Life Assurance Company of the United States. After the ad- 
judication the policies lapsed for nonpayment of premiums, and 
were subsequently duly surrendered, and the net surrender values 
were turned over to the trustee, subject to a determination of 
the question to whom the moneys rightfully belonged. 

The policies were each of the endowment type, and were 
issued to the bankrupt as the insured, and, except the Prudential 
policy, were made payable “to his wife, Nellie S. Maguire, if 
living, and, if not, then to the assured’s executors, administrators, 
or assigns, subject to the right of the assured to change the 
beneficiary.” The Prudential policy was payable to the assured, 
if living at the time of payment; otherwise, payable to the wife 
or to his estate, as in the other policies. The premiums had 
been paid and the policies continued in force to a time subsequent 
to the adjudication of bankruptcy. 

The moneys awarded to the wife are claimed by the general 
creditors, and this petition to review the order made by the 
referee was duly filed, presenting to this court for its decision 
the question of title to these moneys. The referee has based 
his award upon the rulings in the cases of In re Booss (D. C.), 
154 Fed. 494, 18 Am. Bankr. Rep. 658, In re Lyon, 32 Am. Bankr. 
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Rep. 483, and Burlingham vs. Crouse, 181 Fed. 479, 104 C. C. A. 
227, 30 Am. Bankr. Rep. 6. The trustee maintains his claim 
of title under the ruling in the case of In re Herr, 182 Fed. 716, 
25 Am. Bankr. Rep. 142, which he further asserts to be con- 
trolling upon the referee in the present case. 


Among the objects to be accomplished through bankruptcy 
proceedings is that of administering for the benefit of the credi- 
tors all the property and assets of the bankrupt which by legal 
process could otherwise have been applied to the payment of 
the claim of that creditor who invoked the aid of such process 
in the collection of the debt due him. In the broad view, a 
contract of insurance must be regarded as we would regard any 
other contract entered into by the bankrupt. Given an insurable 
interest, anyone may insure his own life and make the insurance 
payable to himself, or any named beneficiary, or he may in like 
manner insure the life of another. Under the laws of the state 
of Pennsylvania, a policy taken out for the benefit of the wife 
of the insured, or bona fide assigned to her, becomes her prop- 
erty in so far as that its avails may be received and held by her 
immune from any successful attack by creditors of the insured. 
What the insurance company is to pay is determined by the con- 
tract into which it has entered, and what the wife is entitled to 
receive by the terms of the assignment to her. One of the con- 
ditions of the contract of insurance may be that the premiums 
shall be duly paid. If so, there is no obligation on the part of 
the company to pay if the premiums are unpaid. On the other 
hand, there is no obligation (unless in the contract) upon the in- 
sured or beneficiary to pay the premiums. Either the insured 
or the beneficiary may pay, and, if the premiums are accepted 
by the company, its obligation to meet the terms of the policy 
continues. When the day of payment arrives, the company (as 
has been said) makes payment to the amount and to the person 
named in its contract. Whether, as is the case here with the 
Prudential policy, the policy is made payable to the insured in 
one event, to the beneficiary in another event, or to the estate of 
the insured in still another event, or whether, as in the case of 
the Equitable Company, the policies are made payable to either 
the beneficiary or the estate of the insured, according to the 
event, the obligation of the company is the same. 


This principle of obligation which is applied in construing 
what may be called the main contract of the company applies 
also to the collateral, contingent, substituted, or subsidiary con- 
tracts into which it has entered, such as issuing paid-up insurance, 
paying surrender values, and the like. It is altogether purely 
a matter of contract, and it is not a little difficult to understand 
what the suggested wishes or in this sense the custom or prac- 
tices of the insurance companies have to do with it. Although 
policies of insurance are contracts, and, as has been said, are 
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in the main to be regarded as are other contracts, rights which 
have grown up under them are nevertheless to be considered as 
modified or enlarged by the legislation pertaining thereto. One 
is the right to which reference has already been made to assign 
them to the wife of the insured. The right so acquired by her 
would seem not to be affected by the thought that the husband 
need not have made this gift to her unless he chose, or that in 
making the gift he had reserved the right to revoke, if the fact 
remained that he had made it and the gift stood unrevoked. 
Another modification is that introduced by the proviso to sec- 
tion 70a of the Bankruptcy Act. Where there is a policy payable 
to the insured, his trustee might seek to exercise the right 
which the insured also possesses of continuing the payments 
of premiums. The act of Congress extinguishes this right of 
the trustee upon payment to him of the surrender value of the 
policy. When such payment is made, all right of the trustee and 
of the bankrupt estate to the contract of insurance is gone, and 
so far as concerns the estate it is as if no policy was in existence. 


There remains to consider only the proper legal conclusion 
flowing from one other condition of facts, and that is, as is 
the case here, the lapse of a policy from nonpayment of premium. 
If the lapse continues for such length of time that all claims 
against the insurance company are lost, the end of the whole 
matter has been reached. If, however, the obligation of the in- 
surance company to pay the surrender value of the policy re- 
mains, then the inquiry arises: ‘To whom is the money payable? 
It is clear that the answer to this question is to be foynd in the 
contract into which the company has entered, and this answer 
in turn determines to whom the money belongs. The touch- 
stone to the decision of the question lies in this supposititious case. 
The trustee, or the wife, or both separately, might bring suit 
against the company. ‘The question could then have been raised 
by a defense to either suit, or by admitting the obligation to 
pay and calling upon the claimants to interplead. The case may 
in principle be so determined now. It is apparent that its de- 
termination calls for the finding of facts on which the report 
of the referee is silent. ‘The facts could doubtless be found 
from the evidence already in; but, inasmuch as the case must 
go back in any event to the referee to make distribution, it seems 
best to let it go back with these facts still open. 


Without forecasting any ruling involved, this should perhaps 
be added for the guidance of the referee. The title of the wife 
to these moneys apparently springs, if from anything, from the 
gift of the husband. It is clear he gave her in certain contin- 
gencies the fruits of the main contract of insurance. Did he also 
give her the fruits of the contract to return part of the pre- 
miums paid? If he did, they are hers. If he did not, she has 
no title by gift. It may be, however, that a fuller development 
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of the facts will disclose claims of title which arise out of whose 
money paid the premiums which the insurance company has 
returned. Thus seems the case to stand upon principle. 


There is left for consideration only the answer to the query 
of whether the question of title to these moneys is still an 
open one. The trustee argues that it is not; that In re Herr, 
supra, rules against any possible claim of the wife under the 
facts as found by the referee. If this case so rules, we deem 
the ruling binding, and one which must be followed. The effect 
of the ruling may be discussed in connection with that of In re 
Dolan (D. C.), 182 Fed. 949, 25 Am. Bankr. Rep. 145, in which 
the governing principles are clearly laid down by Judge Mc- 
Pherson. He makes there the distinction which we have at- 
tempted to draw between what we have termed the main con- 
tract of insurance and the ancillary contracts growing out of 
its annulment. The distinction is brought out in clearer relief 
as the difference between the assignment of the policy contract 
and the mere designation of the person who is to receive the 
money payable in different contingencies. It is to be noted that 
the referee and the court there found from the evidence in the 
case the facts, part of which we are unable to find from the re- 
port of the referee here, not only who was designated as bene- 
ficiary to receive the money payable on the death of the insured, 
but also who owned the contract of insurance. 

[2, 3] We are of opinion that, whatever may be the case in 
other jurisdictions, the rulings by which we are bound do not 
leave open to discussion these propositions :— 

1. Where there has been merely a designation of a beneficiary 
to receive the moneys payable on the death of the insured, and 
this designation is open to recall or change by the insured, to. 
whom also belongs the right to cancel or surrender the policy 
there, if the insured be bankrupt, the surrender value of the 
policy passes to his trustee. 

2. Where, however, the wife, children, or a dependent relative 
of the insured has been made the owner of the policy, within the 
meaning of the Pennsylvania statutes, by it having been taken 
out for or bona fide assigned to them, then nothing passes to 
the trustee. 

These propositions are supported by In re Booss (D. C.), 154 
Fed. 494, 18 Am. Bankr. Rep. 658; In re Herr, 182 Fed. 716, 
25 Am. Bankr. Rep. 142; In re Dolan (D. C.), 182 Fed. 949, 
25 Am. Bankr. Rep. 145; Allen vs. Trust Co., 143 Wis. 381, 
127 N. W. 1003, 139 Am. St. Rep. 1107, 25 Am. Bankr. Rep. 126. 


As already stated, the evidence already offered doubtless affords. 
the means of applying these principles to the present case; but 
as one of the exceptions to the referee’s findings goes to the 
question of evidence, and as the whole case remains before the 
referee, the present order is formally revoked, and the report re- 
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mitted to the referee, with directions to receive and hear any 
relevant evidence and testimony which any of the parties have 
to offer, and to find the facts. Jt may be that, as in the Dolan 
Case, the application itself will throw some light upon the fact 
upon which the distinction pointed out turns. 


0G 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


BURKE 
vs. 
PRUDENTIAL INS. CO. OF AMERICA.* 


1, INSURANCE—CONSTRUCTION OF POLICY—PERSON _IN- 
SURED—BENEFICIARY. 


Under a policy taken out by a father on the life of his minor son, payable 
to the “executors, administrators or assigns of the insured,” the son 
was the person insured and the beneficiary, with the right to custody 
of the policy in the father. 


(For other cases, see Insurance, Cent. Dig. §§ 315-322; Dec. Dig. § 156.) 


2. INSURANCE—GUARDIAN BY NATURE—POWERS—CONSENT 
TO CANCELLATION OF LIFE POLICY. 


Where a life policy, taken out by a father on the life of his minor son, 
was made payable to the executors, administrators or assigns of the 
son, the father and mother, as guardians by nature, were not 
authorized to consent to a cancellation of the policy or to a change to 
a paid-up policy, before forfeiture for nonpayment of premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 534-536, 936, 939; 
Dec. Dig. §§ 248, 368.) 


3. INSURANCE—NONPAYMENT OF PREMIUMS—EFFECT. 


The obligation of a life insurance contract, in the absence of contract or 
statute otherwise providing, is conditional ‘upon the payment of 
premiums as they become due, and if the policy be allowed to lapse, 
no recovery can be had thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 891, 895-902, 913; Dec. 
Dig. § 349.) 


Exceptions from Superior Court, Suffolk County; Loranus E. Hitch- 
cock, Judge. 

Action by Margaret Burke, administratrix, against the Prudential 
Insurance Company of America. There was a judgment for defendant, 
and plaintiff brings exceptions. Exceptions overruled. 


Edward J. Sullivan, of Boston, for Plaintiff. 
‘ Eaton & McKnight and Chas. T. Cottrell, all of Boston, for De- 
endant. 


* Decision rendered, May 22, 1915. 108 N. E. Rep. 1069. 
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Pierce, J. 

Shortly before December 14, 1903, Edward Burke made appli- 
cation to the Prudential Insurance Company of America, the de- 
fendant in this action, to insure the life of his son Richard, who 
was born November 6, 1889. On December 14, 1903, the defend- 
ant issued a policy numbered 18520029, on the life of Richard 
Burke, payable in case of death “unto the executors, administra- 
tors or assigns of the insured.” 

Under this policy the person insured, and the beneficiary, was 
Richard Burke, with the right to the custody of the policy in the 
father. Bowers vs. Parker, 58 N. H. 565. The father paid the 
premiums each week as they became due on the policy, up to 
June 26, 1911, at which time Richard had more than arrived at 
the age of twenty-one years. No premiums thereafter were paid 
upon the policy by anyone. So far ds appears, without the 
authority of Richard, Margaret Burke, Richard’s mother, about 
the Ist of July, 1911, entered into negotiations with an agent 
of the defendant which resulted in the delivery of the policy to 
the defendant and the tender of a paid-up policy to the mother 
July 3, 1911. When tendered she sent the agent with the paid-up 
policy to see her husband. The husband testified that he never 
authorized any action in reference to the policy; that about the 
first week or the middle of July the agent came to his shop and 
placed the policy on the counter. 

“When he left it on the counter I got up and opened it. * * * 
I seen the amount and I told him, ‘Now didn’t you promise my 
wife that you would return this policy with the full amount of 
the old policy?’ Well, he said nothing. I told him he ought to 
be ashamed of himself and I told him furthermore that he could 
take the paid-up policy away and bring me back the old one. 
* * * JT don’t remember him saying anything, but he took the 
policy and went away.” 

On November 30, 1911, Richard made a special revival appli- 

cation for the reinstatement of policy No. 18520029, in these 
terms :— 
- “T hereby declare myself, who was formerly insured under the 
above numbered policy, to be in as good a state of health as when 
said policy was issued, and that, having allowed it to become 
lapsed, I wish to renew it, upon the understanding that it will not 
be in force (although I now pay the arrears) until the company 
shall have consented to receive the same.” 

He was examined March 24, 1912, and was rejected because 
suffering from tuberculosis. He died December 12, 1912. 

[1, 2] The policy was in terms payable to the executors, ad- 
ministrators and assigns of Richard Burke, and thus is distin- 
guishable from that in Knowles vs. Knowles, 205 Mass. 290, 91 
N. E. 213. The father and mother as such were not owners or 
beneficiaries, nor had they as guardians by nature during the 
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minority of Richard any legal right to consent to a cancellation 
of the policy or to its being changed to a paid-up policy, at least 
before its forfeiture for the nonpayment of premiums. Griffith 
vs. N. Y. Life Ins. Co., 101 Cal. 627, 36 Pac. 113, 40 Am. St. 
Rep. 96; Hooker vs. Sugg, 102 N. C. 115, 8 S. E. 919, 3 L. R. A. 
217, 11 Am. St. Rep. 717; Whitehead vs. N. Y. Life Ins. Co., 
102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 787. As Richard had 
reached his majority at the time the mother attempted, with the 
consent of the defendant, to surrender the policy for a paid-up 
policy, it is clear that her act was not binding upon Richard; 
and it is equally clear that the policy, as between Richard and the 
defendant, was legally unchanged. 

It becomes unnecessary to determine whether the mother’s act 
was induced by misrepresentation and therefore voidable, because 
before the policy had lapsed for the nonpayment of premiums all 
parties were aware that the father and mother repudiated the 
alleged surrender and claimed the policy to be in force. 

[3] The obligation of a life insurance contract, in the absence 
of contract or statute otherwise providing, is conditional upon the 
payment of the premiums as they become due. Mutual Life Ins. 
Co. vs. Allen, 138 Mass. 24, 27, 52 Am. Rep. 245; 25 Cyc. 698, 
and cases cited. In the case at bar, no premiums were paid, or 
tendered and refused, after June 27, 1911. The policy by its 
terms lapsed thereafter at the expiration of four weeks. The 
sixth provision of the policy provides :— 

“If this policy is lapsed for nonpayment of premium, it will 
be revived within one year from, the date to which premiums 
have been duly paid upon payment of all arrears, provided evi- 
dence of the insurability of the insured satisfactory to the com- 
pany be furnished.” 

The insured availed himself of the provision, was examined, 
found to be suffering from tuberculosis, and was rejected. 

There remained to him the right to a paid-up life policy, in 
accordance with chapter 356 of the Laws of 1895 of the state of 
New Jersey. 

This action is upon the original policy, and for the reasons 
above stated cannot be maintained. 

The ruling of the presiding judge was right and the entry 
must be 

Exceptions overruled. 
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ST. LOUIS COURT OF APPEALS. 


MIssourI. 


STEPHENS 
vs. 
METROPOLITAN LIFE INS. CO. (No. 14017.)* 


1. INSURANCE—LIFE INSURANCE—LIABILITY OF INSURER— 
STATUTES. 


Under Rev. St. 1909, § 6986, providing that no representation made in 
obtaining a life policy shall be deemed material unless the matter 
misrepresented shall have actually contributed to the event on which 
the policy was to become payable, a stipulation in a life policy that 
no obligation is assumed by insurer unless on the date of the policy 
insured is in sound health is valid, and defeats recovery on the policy, 
where insured was not in good health on the date of the policy or at 
the time it was delivered, and insured’s death was occasioned by the 
malady from which he was suffering. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


2. INSURANCE—LIFE INSURANCE— PROOFS OF DEATH — 
CONCLUSIVENESS. 


Proofs of death of insured in a life policy furnished by the beneficiary 
to the insurer undef the policy are admissible in evidence against the 
beneficiary as admissions by him and, when not contradicted or ex- 
plained, are conclusive against him. 


(For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.) 


3. INSURANCE—LIFE INSURANCE—LIABILITY OF INSURER. 


Insured applied for a life policy before entering a hospital suffering from 
cirrhosis of the liver and myocarditis. He died from such diseases 
in two weeks. The policy, delivered the day before his death, stipu- 
lated that insurer assumed no obligation unless on the date of the 
policy insured was in sound health. The beneficiary in his proofs of 
death admitted these facts, but sought to explain the same by saying 
that he signed the proofs of death without reading them. The cer- 
tificate of the attending physician disclosed the same facts. Held, 
that the admission by the beneficiary was conclusive of the fact that 
insured was confined in the hospital suffering from diseases at the 
date of the policy and when it was delivered, and that insured died 
from such diseases, precluding a recovery as a matter of law, not- 
withstanding “Rev. St. 1909, § 6986, declaring that no representation 
shall be deemed material unless contributing to the event on which 
the policy is to become payable, and whether it so contributes shall 
be for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


* Decision rendered, May 4, 1915. Rehearing denied, May 18, 1915. 
176 S. W. Rep. 253. 
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Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 
Action by Louis J. Stephens against the Metropolitan Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed. 


Nathan Frank, Louis B. Sher, and Richard A. Jones, all of St. Louis, 
for Appellant. 


John T. Fitzsimmons, of St. Louis, for Respondent. 


Norvonl, J. 

This is a suit on a policy of life insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. 

[1] It appears the insured, Herman Fink, died on November 
30, 1909, that is, on the day succeeding the date of the policy 
and the questions for consideration arise: First, on a condition 
contained in the policy to the effect that the company assumed no 
obligation thereunder unless on said date, that is, the date of the 
policy, the assured is alive and in sound health; and, second, the 
effect to be given the attending physician’s certificate contained 
in the proof of death relating to the cause of death and the 
nature of the disease from which the insuréd was suffering when 
the policy was delivered. The insured applied for the policy in 
suit before going to the hospital, but it was not issued until there- 
after. On November 16th the insured [Fink] entered the city 
hospital in St. Louis, and upon examination was found to be 
suffering from cirrhosis of the liver and myocarditis. He con- 
tinued in the hospital so suffering from such diseases until No- 
vember 30th, on which day he died therefrom. Shorty before 
entering the hospital the insured applied for the insurance in- 
volved here in favor of plaintiff, Louis J. Stephens, who is 
mentioned as a beneficiary in the policy. The policy was issued 
after he entered the hospital, that is, of date November 29, 1909, 
and the agent without knowledge of the insured’s condition of 
health, delivered it to plaintiff, the beneficiary. Plaintiff testifies 
that he knew the insured entered the hospital on the 16th 
day of November, 1909, and that he remained there under treat- 
ment until the date of his death, on the 30th of the same month, 
but said nothing of this to defendant’s agent. In other words, 
plaintiff knew at the time, on the date of the policy and when it 
was delivered to him, that the insured was not in sound health, 
but was then under treatment in the hospital, and defendant did 
not know such fact. Among others, the policy contains a pro- 
vision as follows :— 

“Provided, however, that no obligation is assumed by the com- 
pany prior to the date hereof, nor unless on said date the insured 
is alive and in sound health.” 

Such conditions in life insurance policies were formerly sus- 
tained according to the full measure of their terms, as will appear 
by reference to Misselhorn vs. Mut. Reserve, etc., Life Ass’n, 
30 Mo. App. 589, and, indeed, are likewise sustained even now 
when the contract of insurance does not fall within the terms of 
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our statute as if made in another state, as will appear by refer- 
ence to Bell vs. Missouri State Life Ins. Co., 166 Mo. App. 
390, 149 S. W. 33. But the broad doctrine of the earlier cases is 
modified by more recent decisions, which go to the effect 
that, in view of our statute, in order to render such condition 
available to defeat the insurance, it must appear that the insured 
was suffering at the time of the date or of the delivery of the 
policy, as the case may be, with a disease or diseases which con- 
tributed to his death. The statute (section 6986, R. S. 1909) re- 
ferred to provides substantially that no representation made in 
obtaining or securing a policy of insurance on the life of any 
person shall be deemed material, or render the policy void, unless 
the-matter misrepresented shall have actually contributed to the 
contingency or event on which the policy is to become payable, 
and, if it so contributed in any case, shall be a question for the 
jury. In view af this provision, the rule of decision is established 
to the effect that the conditions in the policy of the character 
of that above copied are unavailing to the company, unless. it 
appear that the death of the insured resulted from the malady 
from which he was suffering at the time the policy was issued or 
delivered, for otherwise such condition would thwart the pur- 
pose of the statute and impinge the declared public policy of the 
state in respect of life insurance contracts. But such conditions 
are valid enough, and will defeat the insurance when it appears 
the assured was not in good health on the date of the policy, or 
at the time it was issued or delivered, as the case may be, and 
that the event on which it became payable, that is, his death, was 
occasioned as a result of the malady from which he was then 
suffering. In such cases the condition of the policy is interpreted, 
in connection with the statute and enforced accordingly. See 
Lynch vs. Prudential Insurance Co. of America, 150 Mo. App. 
461, 131 S. W. 145; Salts vs. Prudential Insurance Co. of 
America, 140 Mo. App. 142, 120 S. W. 714. 


[2, 3] Here it is conceded the insured entered the hospital 
on November 16th, and that he continued there under treatment 
until he died on November 30th, and it is conceded, too, that the 
policy was issued of date November 29th and delivered to the 
beneficiary the day before the insured died. But the court 
treated the matter as to whether the insured’s death resulted from 
the same ailment that possessed him on the date of the policy 
as a question of fact for the jury, and ordinarily such is the 
proper course to pursue, for the statute (section 6986, R. S. 
1909) so provides. However, in the instant case, the question so 
submitted to the jury is concluded against plaintiff as by an ad- 
mission made by him in the proof of death furnished to defendant 
which is neither contradicted nor explained. 

In a statement made by plaintiff, over his own signature, when 
laying claim under the policy and as parcel of the proof of death, 
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it is set forth by him that the insured entered the hospital No- 
vember 16, 1909, and continued there under treatment about 
fifteen days when he died on November 30th. It is stated, too, 
therein that he was suffering from and died of cirrhosis of the 
liver. But, while plaintiff does not, in terms, contradict this 
statement, he undertakes to explain it by saying that he signed it 
without reading, and that it was written by defendant’s agent. 
For the purpose of the case, this statement so made and sub- 
scribed by plaintiff may be put aside entirely, for it is sufficient to 
consider the certificate of the attending physician, which was like- 
wise furnished by plaintiff as a part of the proof of death. This 
statement or certificate of the attending physician recites that the 
physician attended the insured fourteen days before his death, 
which occurred at the city hospital on November 30th; that the 
insured entered the city hospital on November 16, 1909, suffering 
with cirrhosis of the liver and myocarditis for which he was 
treated during the time. It recites, too, that the cause of the 
death of the insured in the city hospital on November 30th was 
cirrhosis of the liver and myocarditis. This statement of the 
attending physician in the hospital was furnished by plaintiff as 
part of the proof of death, and is in no manner contradicted or 
explained in the record, although there is evidence tending to 
prove that insured was not suffering from such disease when the 
application for the insurance was made two weeks before enter- 
ing the hospital. Proofs of death, furnished by a beneficiary to 
the insurer under the policy, are admissible in evidence against 
such beneficiary as proof by him of the truth of the statement 
therein contained, and, when not contradicted or explained, may 
become conclusive against the right to recover on the policy. 
See Castens vs. Sup. Lodge Knights & Ladies of Honor, 175 
S. W. 264; Insurance Co. vs. Newton, 89 U. S. 32 (22 Wall.), 
22 L. Ed. 793; Almond vs. Mod. Woodmen of Am., 133 Mo. 
App. 382, 113 S. W. 695; Queatham vs. Mod. Woodmen of Am., 
148 Mo. App. 33, 127 S. W. 651. It is true that the statements 
against interest of the beneficiary are prima facie only, and are 
not to be treated as conclusive in every case where other facts 
are brought forward to explain them so as to relieve against the 
baneful effect of such admission. See Queatham vs. Mod. 
Woodmen of Am., 148 Mo. App. 33, 127 S. W. 651; Bamberge 
vs. Sup. Tribe of Ben Hur, 159 Mo. App. 102, 139 S. W. 235. 
But when not so explained, the statements against interest, if 
sufficient as an admission to defeat the right of recovery under 
the law, are treated with accordingly; that is, as if such fact be 
true. See Castens vs. Sup. Lodge Knights & Ladies of Honor, 
supra; Insurance Co. vs. Newton, supra. Although plaintiff in 
his testimony sought to evade the force and effect of the ad- 
missions made and signed by him, there is nothing going to im- 
pair the value as an admission of the statements contained in the 
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certificate of the attending physician which are parcel of the same 
proof of death. This certificate was likewise furnished by plain- 
tiff to defendant in support of his claim under the policy as 
parcel of the proof of death. ‘The admission it contains is con- 
clusive of the fact that the insured was confined in the hospital 
suffering from cirrhosis of the liver and myocarditis at the date 
of the policy and when it was delivered, and that he was there- 
fore not then in sound health; also that he died on the following 
day from such diseases. Obviously no question of fact concern- 
ing this appeared for the jury to determine as it is conclusively 
established in such admissions that the contingency on which the 
policy became payable, that is, the death of the insured, resulted 
from the identical disease from which he was suffering at the 
date of the policy and time it was delivered. 

The judgment should therefore be reversed. It is so ordered. 

Reynolds, P. J., and Allen, J., concur. 


009 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtH DEPARTMENT. 


PERRY 


vs. 


METROPOLITAN LIFE INS. CO.* 


INSURANCE—LIFE INSURANCE—AVOIDANCE FOR FRAUD— 
RETURN OF PREMIUMS. 


In an action on a life insurance policy, it is not a condition precedent 
to the maintenance of the defense that the insured misrepresented the 
condition of his health on applying for the policy that the company 
shall have offered to return the premiums paid; no duty resting 
upon one not seeking affirmative relief on the ground of fraud to 
place the adverse party in statu quo. : 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


Action by Josephine C. Perry, as executrix, against the Metropolitan 
Life Insurance Company. Judgment for defendant in the’ City Court of 
Buffalo was reversed on appeal to the Special Term of the Supreme Court, 
and defendant appeals. Affirmed. 


The following is the opinion of Bissell, J., at Special Term:— 

The action in the court below was brought to recover on a policy 
of life insurance in the sum of $1,000 issued on the life of James W. 
Wilson, formerly of Lewistown, Pa. The policy was issued November 11, 


* Decision rendered, Mar. 3, 1915. 153 N. Y. Supp. 459. 
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1910. The insured died May 6, 1911. The plaintiff is the administratrix 
of the insured. The defense is based on alleged misrepresentations con- 
tained in the application, relative to the antecedent health of the insured. 
The learned trial judge found that on the merits the defense was fully 
established, stating “that the defense interposed and made herein by 
the defendant would have been complete, and would have barred any 
recovery for the plaintiff herein, had the ,defendant shown that it had 
offered back to the insured, or to his representatives, the moneys paid 
by the insured to the defendant as premiums, on discovery by it of the 
facts which would have avoided the policy. No such tender was ever 
made.” Judgment was therefore given for the plaintiff on the sole 
ground that the defendant failed to avoid the policy by offering to 
return the premiums received from the insured. 

This I think was error. No obligation rested upon the defendant to 
place the plaintiff in statu quo before the defense, which the trial court 
found was meritorious, could be interposed. The defendant is not 
actively seeking relief from the contract as in a case of rescission. In 
offering to prove misrepresentations, it assumed an attitude of simple 
defense against an unconscionable or unlawful claim, and if it could 
establish facts sufficient to support such a position it would be inequitable 
to hold it still liable because of its failure to put the wrongdoer in statu 
quo. This question has been directly passed upon, and the rule settled 
by the Court of Appeals, in the case of Flynn et al. vs. Equitable Life 
Ins. Co., 78 N. Y. 568, 34 Am. Rep. 561. In that case the defendant 
insurance company sought to defend on the ground of misrepresenta- 
tion or breach of warranty in the application, and it was held that it 
was no answer to a defense of fraud in an action upon a policy of life 
insurance that defendant has not returned the premiums paid. The 
court says: “The principle that a party, seeking to rescind a contract 
for fraud must return what he has received, has no application to 
this case.” “The plaintiffs have brought an action upon a contract 
entered into between the deceased and the defendant. The defense is 
that the contract has been violated by the intestate, and hence no action 
can be maintained upon it. The plaintiffs are seeking to enforce the 
contract, and performance on the part of their intestate is a condition 
of a right to recover. The right to a return of the premiums paid is not 
necessarily involved in the action. The plaintiffs must establish a cause 
of action upon the contract; if they fail to do this, they cannot recover, 
irrespective of the question of whether they are entitled to a return 
of the premiums or not.” 

The same rule was laid down in the case of Dowd vs. American 
Fire Insurance Company, 48 Hun, 619, 1 N. Y. Supp. 31, in which the 
court held that the failure of a fire insurance company to return a 
premium is not a waiver of the right to plead, in an action on the 
policy, the concealment by plaintiffs of a fact which, if true and thus 
concealed, would vitiate the policy, as there was no ground for rescind- 
ing the contract until the company was informed of such fact. The court 
says: “When the fire occurred, the rights of the parties under the 
policy became fixed, and a return of the premium could not have 
the effect to change the status of either party. * * * The defendant 
is not asserting a cause of action against the plaintiffs, or claiming any- 
thing of them, but simply defending against the enforcement of a claim 
under a policy of insurance which the plaintiff claims to be void in con- 
sequence of the concealment by the plaintiffs of a material fact, which 
was vital to the insurance company.” 

The trial court seems to have overlooked the plain distinction between 
a rescission which proceeds under an avoidance of the contract and a 
defense based on its terms, viz., a breach by the insured of his express 
agreement to correctly state the facts in his application. The one is a 
case where it is sought to rescind and set aside a contract; the other 
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is a case where the plaintiff’s testator has failed to carry out the contract 
on his part, and where, therefore, no cause of action has ever arisen. 
This distinction is recognized, not only in this state, but elsewhere. 
Thompson vs. Traveller’s Ins. Co., 11 N. D. 274, 91 N. W. 75; Georgia 
Home Ins. Co. vs. Rosenfelt, 95 Fed. 358, 37 C. C. A. 96; Austin vs. 
Mutual Reserve Fund Life Asso. (C. C.), 132 Fed. 555; Moore vs. 
Supreme Association, etc. (Tex. Civ. App.), 93 S. W. 1077. 

It is unnecessary to decide here whether a separate action will 
lie for the return of the premiums paid. As to that we express no 
opinion. The evidence of thg defendant rested largely upon the testi- 
mony of several doctors and a nurse. Several questions propounded to 
these witnesses, which were clearly inadmissible under ‘the provisions of 
the Code of Civil Procedure, were stricken out by the court below. 
Apart from these questions thus stricken out, we have found none that 
were objectionable, nor has our attention been called to any by the plain- 
tiff’s attorney. The plaintiff’s claim that this testimony was inadmissible 
in toto cannot be sustained. The judgment herein should be reversed. 

Judgment reversed, and a new trial granted, with costs to abide 
the event. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and 
Merrell, JJ. 


Kimball & Stowe, of Buffalo (Maulsby Kimball, of Buffalo, of coun- 
sel), for Appellant. 
Sullivan, Bagley & Wechter, of Buffalo (Joseph A. Wechter, of 
Buffalo, of counsel), for Respondent. 
Per CuriAM. 
Judgment affirmed, with costs, upon the opinion of Bissell, J., 
delivered at Special Term. 


CITY COURT OF NEW YORK. 


TriaL TERM. 


LASCH 
vs. 


NEW YORK LIFE INS. CO* 


INSURANCE—PREMIUMS--PART PAYMENT OF PREMIUM. 

Where insured has paid a small amount of the first premium on the 
policy, and has been assured by the defendant’s agent that the insur- 
ance was in force, which assurance he believed, the company is liable 
upon the policy, although it has not been delivered. 


(For other cases, see Insurance, Cent. Dig. §§ 231-245; Dec. Dig. § 137.) 


Action by Sadie Lasch against the New York Life Insurance Com- 
pany. On motion to set aside verdict for plaintiff. Denied. 


* Decision rendered, May 11, 1915. 153 N. Y. Supp. 898. 
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Charles S. Aronstam, of New York City (Benjamin Davidson, of 
New York City, on the brief), for Plaintiff. 
James H. McIntosh, of New York City, for Defendant. 


SmirH, J. 

After an examination of all the evidence presented upon the 
trial in this action, there is only one question which raises a doubt 
in my mind as to the right of the plaintiff to recover and why 
the verdict in favor of the plaintiff should not stand. This is 
whether the agent of the defendant had authority to waive the 
condition of the policy as to the manner and method of paying the 
initial premium as a condition precedent to its taking effect. 
The case of Stewart vs. Union Mutual Life Ins. Co., 155 N. Y. 
257, 49 N. E. 876, 42 I. R. A. 147, seems to settle the question 
conclusively, and that was apparently the law applying to all 
similar cases until that case was distinguished and modified in 
Russell vs. Prudential Ins. Co. of America, 176 N. Y. 178, 68 
N. E. 252, 98 Am. St. Rep. 656. Judge Haight’s opinion in the 
Stewart Case laid down the law broadly that the principal was 
bound by the act of the agent. Judge Bartlett, however, in the 
Russell Case, distinguished it from the Stewart Case because 
the facts were not identical, and modified. it, so as to take that 
case out of the provisions of the Stewart Case; Judge Haight 
writing a very strong dissenting opinion. 

There are numerous cases—in fact, Judge Bartlett says, “a 
multitude of cases’—which it is quite impossible to review, all 
having their individual facts, which distinguish them to a certain 
extent from the general rule laid down in the Stewart Case, so 
that I find the only method by which I can decide the issues in 
the action at bar is to determine from the facts whether it falls 
within the provisions of the Stewart Case or the Russell Case. 
These cases, as compared with the case at bar, have been very 
carefully analyzed and compared by the plaintiff's counsel in 
his brief, and from an examination of the record, and from such 
comparison and analysis, I am of the opinion that the case at bar 
falls rather under the general principles laid down in the Stewart 
Case than under the distinguishing and restrictive principle laid 
down in the Russell Case. 

The main distinguishing point in the Russell Case, as well 
as in the Stewart Case, from the case at bar, is that no part | 
of the first premium in either of those cases was paid, whereas 
in the case at bar a small amount was paid on account of the 
first premium. In the Stewart Case the agent extended credit 
in payment of the first premium and waived immediate pay- 
ment of the same. In the Russell Case no part of the first 
premium was paid, and in the case at bar the payment of the 
first premium was not waived. The agent made arrangements 
for weekly payments on the part of the insured, but did not waive 
any payment, apparently with the thought in mind that he would 
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make the entire payment himself when the small instalments had 
reached a sufficient amount. If this had taken place, then the 
premium would have been paid by the agent, and if the insured 
had lived no question would have been raised. Unfortunately, 
the insured died before the instalments had reached that amount, 
and I am convinced from the ruling in the Stewart Case, which 
I do not think has been overruled by anything in the Russell 
Case, that the insured is entitled to the benefit of the policy, 
where he was assured by the agent and undoubtedly believed him- 
self to be insured upon making a small payment, which he did. 

There are other points to be found in the record than this. 
analysis which also distinguish this case from the Russell Case 
and bring it within the Stewart Case; but I do not think it is. 
necessary to review these in detail. I am satisfied, from the 
whole case, that the verdict as directed should stand, and the 
motion to set aside the same is therefore denied. 

The defendant may have ten days’ stay and thirty days to 
serve a case. 


———— - --- @0@ —----— - 


HOWLE vs. EMINENT HOUSEHOLD OF COLUMBIAN 
WOODMEN. (No. 342.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEITURE 
OF POLICY—DEATH IN VIOLATING LAW. 


Under a provision of the constitution and by-laws of a benefit insurance: 
society, providing that a certiticate should be void if the death of 
the holder occurred while he was violating the law, to make good’ 
the defense that he met his death while engaged in a combat, or in 
consequence of a violation of law, it was necessary that his death 
should follow as a natural and legitimate effect of the violation. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec. 
Dig. § 787.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEITURE, 
OF POLICY—DEATH IN VIOLATING LAW—“‘VOLUNTARY.” 


Within such provision, the member was not violating the law in assault- 
ing the person by whom he was killed, and the certificate was not 
avoided if the member at the time was of unsound mind, insane, 
and not responsible for his acts, since to avoid the certificate he 
must have met his death while voluntarily engaged in a violation 
of the law; and an act is not “voluntary” where the person doing 
it does it under the control of an insane impulse, depriving him of 
the capacity to govern his own conduct in accordance with reason. 


(For other cases, see Insurance, Cent. Dig. §§ 1955, 1957-1959; Dec.. 
Dig. § 787.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Voluntary.) 


* Decision rendered, Apr. 26, 1915. 176 S. W. Rep. 313. 
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Appeal from Circuit Court, White County; J. M. Jackson, Judge. 

Action by Laura O. Howle against the Eminent Household of 
Columbian Woodmen. From a judgment for defendant, plaintiff appeals. 
Reversed and remanded. 


S. Brundidge, of Searcy, for Appellant. 
Rachels & Miller, of Searcy, for Appellee. 


———-— @e@—____ ——_- 


HABERLY vs. HABERLY. (Civ. 1465.)* 
(District Court of Appeal, First District, California.) 


4. INSURANCE — FRATERNAL INSURANCE — BY-LAWS — CON- 
STRUCTION. 


Under a by-law of a fraternal society declaring that a married member 
must leave the money either to his wife or children, and that he 
need not make a will, because the money belongs to the wife, and, if 
there is no wife, to the children, and he cannot by will affect the 
persons to whom the money will be paid, but, if there are no 
children, and the member does not live with his wife, he can make 
a will, and that it is only when there are no children and the wife 
is dead that he can make a will, the money on the death of a member 


passes without regard to any will to his surviving wife, or, if no. 


surviving wife, to his children. 
(For other cases, see Insurance, Cent. Dig. § 1941; Dec. Dig. § 775.) 


Appeal from Superior Court, city and county of San Francisco; 
Frank J. Murasky, Judge. s 

Action by Rose Haberly, by E. T. Morton, her guardian ad litem, 
against William T. Haberly, as administrator of George W. Haberly, 
deceased. From a judgment for plaintiff, defendant appeals. Affirmed. 


J. E. White, of San Francisco, for Appellant. 


Sullivan & Sullivan and Theo. J. Roche, of San Francisco, for 
Respondent. 


* Decision rendered, Mar. 31, 1915. 149 Pac. Rep. 53. 
——-—-@0@—__—_ 


PITTMAN ert At. vs. MILTON.* 
(Supreme Court of Florida.) 


13. INSURANCE—TRANSFER OF INSURANCE POLICY AS. 


SECURITY FOR DEBT. 


Where a life insurance policy is transferred by a debtor to creditors when 
a debt is due to them, and premiums paid on the policy are charged 


* Decision rendered, Mar. 17, 1915. Rehearing denied, June 7, 1915.. 


68 South. Rep. 658. Syllabus by the Court. 
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to the debtor, and it is not clearly shown that the transfer was, in fact, 
made absolute, it will be deemed to have been made for the purpose 
of securing the debt. 

(For other cases, see Insurance, Cent. Dig. §§ 1452, 1476-1478, 1481, 1482, 
1485; Dec. Dig. § 593.) 


Appeal from Circuit Court, Walton County; J. Emmet Wolfe, Judge. 

Suit by Ida Baker Pittman and others against W. H. Milton, as 
surviving partner, etc. From decree for defendant, complainants appeal. 
Reversed and remanded. 


E. C. Maxwell, of Pensacola, and C. F. Prince, for Appellants. 
W. B. Farley, of Marianna, for Appellee. 


——_———9+e@_____—-——_ 


MODERN WOODMEN OF AMERICA vs. YOUNG. 
(No. 8560.)* 
(Appellate Court of Indiana, Division No. 2.) 


1, INSURANCE—ACTIONS—ANSWER. 


Where a contract of insurance is made voidable at the election of the 
insurer because of the violation by the assured of a provision as to 
the intemperate use of intoxicating liquors, a rescission of the con- 
tract must be accompanied by a return of premiums received after the 
breach, and hence an answer, in an action upon a benefit certificate, 
based upon such a breach of contract, is demurrable where it does 
not allege a rescission and a return or tender of premiums received 
subsequent to the breach. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE — RESCISSION — RETURN OF PREMIUMS — 
ACTIONS. 


Where a contract of insurance is, by its terms, rendered void if the 
death of the assured results from the use of intoxicating liquors or 
in consequence of a violation of law, a return or tender of premiums 
is not a prerequisite of a defense to a suit on the policy, the termina- 
tion of the policy and its breach being simultaneous. 


(For other cases, see Insurance, Cent. Dig. § 1990; Dec. Dig. § 807.) 


Appeal from Circuit Court, Knox County; B. M. Willoughby, Judge. 

Action by Martha M. Young against Modern Woodmen of America. 

—. a judgment for defendant, plaintiff appeals. Reversed, with 
irections. 


Benjamin D. Smith, of Rock Island, Ill, and Cullop & Downey, for 
Appellant. 
Harry R. Lewis and James M. House, both of Vincennes, for Appellee. 


* Decision rendered, May 13, 1915. 108 N. E. Rep. 869. 
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MOORE er at. vs. LIFE & ANNUITY ASS’N. (No. 19581.)* 


(Supreme Court of Kansas.) 


2. INSURANCE—BREACH OF CONTRACT—FAILURE TO ISSUE 
PAID-UP POLICY—RIGHT OF ACTION. 


Under the policy of insurance in this case, the plaintiffs were entitled to 
a paid-up policy on demand therefor at any time after three years 
from the first payment thereon and to the amount of as many 
twentieths of $1,000 as were the years the policy had been in force. 
Such demand having been made at a proper time and not complied 
with, the plaintiffs were entitled to maintain an action for damages 
in the amount of the cash value of such paid-up policy. 


3. INSURANCE—PAYMENT OF PREMIUM—PENDENCY OF 
ACTION. 


It is not the policy of the law to compel a party to continue making pay- 
ments for a term of years under a contract, where, by reason of 
changed conditions, either the amount for which such payments should 
be made or the effect of payments is in dispute, but the rights of the 
parties should be adjudicated as of the time an action is instituted for 
that purpose. 


On Rehearing. 


4. INSURANCE — FRATERNAL BENEFIT ASSOCIATION — 
RIGHTS OF MEMBER—BY-LAWS. 


A fraternal beneficiary association in April, 1900, issued to a member a 
certificate, with a provision that, if it should remain in full force 
for twenty years, it should then become paid up according to the laws 
of the association, and the holder should thereafter be relieved from 
further payments during his lifetime. In 1913, while the certificate 
was still in force, an amendment to the by-laws was made, declaring 
that every beneficiary member should thereafter be deemed a life- 
paying member, and required to continue the monthly payments as 
long as he lived. In an action against the association, brought by such 
member, to recover damages for the alleged repudiation of the con- 
tract by the adoption of the amendment, it was shown that in his 
written application for membership it was agreed that it was made 
“subject to the charter, constitution, and by-laws now enacted or may 
hereafter be enacted,” and that the contract “shall be subject to all 
the limitations and requirements of the constitution and by-laws of 
said association, with amendments made or which may hereafter be 
made thereto,” and that he would “conform to and be governed by 
the constitution, laws, rules, regulations, and usages of the association 
now in force or which may hereafter be adopted.” Held, following 
Miller vs. National Council, 69 Kan. 234, 76 Pac. 830, that in order 
to determine the rights of the parties it is proper to look to the 
by-laws of the association and the application, and that, so construing 
the contract, the plaintiff is bound by the new law; there being no 
claim that it was not reasonable and necessary to the accomplishment 
of the purposes of the association. 


(For other cases, see Insurance, Cent. Dig. §§ 1855, 1870-1872; Dec. 
Dig. §§ 719, 726.) 


* Decision rendered, Nov. 14, 1914. On rehearing, May 8, 1915. 148 
Pac. Rep. 981. Syllabus by the Court. 
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5. INSURANCE — FRATERNAL BENEFIT ASSOCIATION — 
CHANGE IN BY-LAWS—BINDING EFFECT ON MEMBER. 

Other by-laws of the defendant association considered, and held not to 
take the case out of the rulé declared in Miller vs. National Council, 
supra. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
Appeal from District Court, McPherson County. 
Action by R. T. Moore and others against the Life & Annuity Asso- 


ciation. From judgment for defendant, plaintiffs appeal. Affirmed c.1 
rehearing. 


Alex. S. Hendry, of McPherson, for Appellants. 
Otis Allen, of Topeka, and A. R. Lamb, of Coffeyville, for Appellee. 


a OQ 


NEWTON vs. NEW YORK LIFE INS. CO. (No. 19457.)* 


(Supreme Court of Kansas.) 


1. INSURANCE — MISREPRESENTATIONS IN APPLICATION — 
MALADY CAUSING DEATH. 

The withholding or misrepresentation of facts in an application for life 
insurance will not defeat the insurance policy unless those facts, 
thus withheld or misrepresented, pertain in some degree to the 
malady which occasions the death of the assured, following Gen. St. 
1909, § 4200. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


Appeal from District Court, Douglas County. 
Action by Minnie M. Newton against the New York Life Insurance 


Company, a corporation. From judgment.for plaintiff, defendant appeals. 
Affirmed. 


W. B. Brownell, of Lawrence, A. W. Benson, of Topeka, and James 
H. McIntosh, of New York City, for Appellant. 
S. D. Bishop, of Lawrence, for Appellee. 


* Decision rendered, May 8, 1915. 148 Pac. Rep. 619. Syllabus by 
the Court. 


——--——— —o@ — 


CHICAGO LIFE INS. CO. vs. ROBERTSON.* 
(Court of Appeals of Kentucky.) 


2. INSURANCE—AGENCY CONTRACTS—COMMISSIONS. 


An agent authorized to solicit applications for life insurance and for 
agency contracts procured an application for a policy and for am 


* Decision rendered, June 3, 1915. 176 S. W. Rep. 1010. 
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agency contract; the applicant signing an application for insurance 
making no mention of any agency contract, and an application for 
an agency contract making no reference to insurance. The agent, 
who was also authorized to collect the first premium and hold it 
pending acceptance of the application and delivery of the policy, 
returned to the applicant the premium paid, on insurer refusing to 
deliver a policy and agency contract. Held, that the agent could re- 
cover the agreed commission, for the application for insurance could 
be reformed so as to be made conditional on the issuance of an 
agency contract, so that insurer could not enforce acceptance of 
a policy without at the same time tendering an agency contract, and 
in that case the failure to obtain the policyholder was due to the 
company’s own act. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


3. INSURANCE—APPLICATION—PERFORMANCE BY INSURER. 


Where an insurance company employing an agent to solicit applications 
for insurance transferred _ its business to another insurance com- 
pany after the issuance of policies on applications procured by the 
agent, but before they were offered for delivery to the applicants, 
the transfer operated as a nonperformance of the company, and 
justified a rejection by the applicants of the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec. Dig. § 136.) 
4. INSURANCE—COMPENSATION OF AGENTS. 


An agent authorized to solicit insurance for a commission may recover 
commissions for applications procured, though after the applications 
were procured and accepted, but before the delivery of the policies, 
insurer transferred its business to another company, and the appli- 
cants rejected the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, 
Second Division. 

Action by Lloyd W. Robertson against the Chicago Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

See, also, 147 Ky. 61, 143 S. W. 740. 


Baskin, Duffin, Kinkead, Sapkinsky & Duffin, of Louisville, for 
Appellant. 
Henry Burnett, of Louisville, for Appellee. 


CENTRAL LIFE INS. CO. vs. ROBERTS.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—LIFE POLICIES—CONDITIONS—“WAIVER.” 

An application for a life policy recited that the insurer did not become 
liable until a policy was issued and delivered to the insured in good 
health and the first premium paid. The insurer agreed that the 
first premium should be paid from advertisements in a newspaper 


* Decision rendered, June 9, 1915. 176 S. W. Rep. 1139. 
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owned by the insured. After insured had been favorably reported 
by the medical examiners, the insurer notified him to commence 
printing the advertisement. The insured made a memorandum in 
his books, noting that one half the price for the advertising should 
be credited on the premium and the other half should be paid in 
cash. Held, that the agreements in the application were waived, and 
the contract of insurance was consummated so that the beneficiary 
could recover, though the policy was never delivered and the first 
premium was not wholly paid, the term ‘ ‘waiver,” which is almost in- 
distinguishable from estoppel in such cases, meaning a voluntary 
relinquishment of a right which might be enforced. 

(For other cases, see Insurance, Cent. Dig. §§ 75, 253-262; Dec. Dig. § 141.) 


(For other definitions, see Words and Phrases, First and Second Series, 


Waiver.) ‘ 


2. INSURANCE—LIFE POLICIES—JUDGMENT. 

Where a life policy for a fixed amount provided that it should be paid 
in annual instalments, a judgment, providing for payment of instal- 
ments already due, and requiring payment of instalments to become 
due, is not defective as a judgment for money before it becomes due. 

(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792, 1794; 
Dec. Dig. § 672.) 


Appeal from Circuit Court, Fayette County. 
Action by Anna Trout Roberts against the Central Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Bailey D. Berry, of Lexington, and Kohn, Bingham, Sloss & Spindle, 
of Louisville, for Appellant. 
Allen & Duncan, of Lexington, for Appellee. 


SILVERSTEIN vs. KNIGHTS & LADIES OF SECURITY. 
(No. 19131 [75].)* 
(Supreme Court of Minnesota.) 


INSURANCE — ACTION ON BENEFIT CERTIFICATE — DIS- 
MISSAL—EVIDENCE. 

The trial court properly dismissed this action on the ground that the 
evidence shows conclusively that plaintiff is not entitled to recover. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from District Court, Hennepin County; William E. Hale, 
Judge. 

Action by Abrum Silverstein against the Knights and Ladies of 
Security. From denial of new trial, plaintiff appeals. Affirmed. 


Geo. B. Leonard and M. Rose, both of Minneapolis, for Appellant. 
Wm. G. White, of St. Paul, for Respondent. 


* Decision rendered, May 14, 1915. 152 N. W. Rep. 724. Syllabus by 
the Court. 
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SCHULER vs. METROPOLITAN LIFE INS. CO. 
(No. 14958.)* 


(St. Louis Court of Appeals. Missouri.) 
1, INSURANCE—LIFE INSURANCE—LAW GOVERNING. 


A life insurance policy, negotiated in the state, with residents and citizens 
of the state, delivered therein, and the premiums collected therein, is 
to be treated as a contract subject to the laws of the state, though the 
insurance company is a foreign corporation. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


3. INSURANCE—LIFE INSURANCE—POLICY—APPLICATION— 
FAILURE TO ATTACH—PENALTY. 

Under Rev. St. 1909, § 6978, requiring an insurance company to attach 
to every policy or indorse thereon the substance of the application on 
which it was issued, the purpose of which was to give the insured an 
opportunity after the policy was delivered to correct any misstate- 
ments that might be found in the policy or in the application, the 
failure to attach the application to the policy, while it does not 
invalidate the policy, precludes the company from introducing the 
application in evidence to support its defense of misrepresentations 
therein, though the statute fixes no penalty for failure to observe it. 

(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


6. INSURANCE—EVIDENCE—APPLICATION. 


Where the application for a life insurance policy was erroneously admitted 
in evidence, there was no error in excluding answers to questions 
based thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1671, 1672; Dec. Dig. § 650.) 


10. INSURANCE—ACTIONS ON POLICY—LIFE INSURANCE— 
REQUESTED INSTRUCTION—MODIFICATION. 


In an action on a life insurance policy, where the defense was mis- 
representations as to the health of insured, it was proper for the 
court to modify instructions requested by the defendant, hypothetically 
directing a verdict for it, by adding thereto, “unless the jury found 
that the defendant waived the truth of the misrepresentation.” 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


12, INSURANCE—ACTIONS ON _ POLICIES—INSTRUCTIONS— 
NGENT. OF MISREPRESENTATIONS—KNOWLEDGE OF 
AGENT. 


In an action on a life insurance policy, where the defense was misrepre- 
sentations as to insured’s health, an instruction that if the jury found 
that the insured, or anyone for her, made known her condition to 
an agent, or superintendent, or examining physician, or if such agent, 
superintendent, or medical examiner knew of such fact, his knowledge 
would be the knowledge of the company, and, if the company with 

said knowledge issued and delivered the policy, it waived the defense, 
was not erroneous, as imputing te the company the knowledge of its 


* Decision rendered, May 4, 1915. 176 S. W. Rep. 274. 
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agent, where the evidence showed that the agents who had such 
knowledge were the examining physician and the assistant manager 
or superintendent. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


13. INSURANCE—AUTHORITY OF AGENTS—KNOWLEDGE. 

The knowledge of the local agents, who negotiated an insurance policy, 
is the knowledge of the company, notwithstanding a contrary pro- 
vision in the application or policy. 

(For other cases, see Insurance, Cent. Dig. §§ 96-113, 125; Dec. Dig. § 95.) 


15. INSURANCE—ACTIONS ON POLICY—ATTORNEY’S FEES— 
AMOUNT—EVIDENCE. 

In an action on an insurance policy, where the attorney for plaintiff 
testified generally as to the reasonable value of his services, without 
setting out the services in detail, and defendant did not cross- 
examine him, defendant cannot complain of a judgment for the 
amount testified to by the attorney. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Appeal from St. Louis Circuit Court; Thos. C. Hennings, Judge. 

Action by Gustave Schuler against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed, on 
condition that the plaintiff remit an excess resulting from an erroneous 
calculation of interest; otherwise, to be reversed and remanded. 


Nathan Frank, Richard A. Jones, and Louis B. Sher, all of St. Louis, 
for Appellant. 


Stephen C. Rogers, of St. Louis, for Respondent. 


0 @ 


DAFFRON er at. vs. MODERN WOODMEN OF AMERICA. 
(No. 1308.)* 


(Springfield Court of Appeals. Missouri.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—AGE OF IN- 
SURED—SUFFICIENCY OF EVIDENCE. 

In an action against a mutual benefit insurance company, evidence held 
sufficient to warrant a finding that when insured joined the associa- 
tion he was over forty-five years old, the age limit for applicants. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 
4. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACT 
—WHAT CONSTITUTES. 


The contract entered into between a fraternal benefit society and appli- 
cants for membership therein is made up of the application, the 
certificate of membership, and the by-laws. 


{For other cases, see Insurance, Cent. Dig. §§ 1853, 1854; Dec. Dig. 
§§ 715, 718.) 


* Decision rendered, May 8, 1915. 176 S. W. Rep. 498. 
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5. INSURANCE— MUTUAL BENEFIT INSURANCE— WARRAN- 
TIES—STATEMENTS OF APPLICANT. 


The law is that statements and answers made by one applying for mem- 
bership in a fraternal benefit association are warranties, the untruth 
of which precludes such applicant or his beneficiaries from taking 
any rights under the certificate of membership. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


6. INSURANCE — MUTUAL BENEFIT INSURANCE — NOTICE OF 
CHARACTER OF SOCIETY. 


Where a contract of insurance between an applicant for membership in 
a fraternal benefit organization and the society, consisting of by-laws, 
application, and certificate of membership, puts limitations on the 
rights of its members and on the scope of the agency of the officers 
of the society for it, of which the applicant must take notice, know- 
ing that the society to which he is applying for membership is demo- 
cratic in government, and that he can come in only as one of a class, 
such applicant is chargeable with knowledge that no officer may offer 
him special privileges, as by waiving on behalf of the society the 
age limit for new members. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—DUTIES OF 
OFFICERS — SECRETARY AND DEPUTY HEAD CONSUL— 
NOTICE TO ASSOCIATION. 


Where the by-laws of a fraternal insurance organization provided that 
no officer of the society nor any local camp officer could waive any 
provision of the by-laws relating to the substance of the contract 
of insurance, that the local secretary was agent of the local, and 
not of the head, “camp,” without authority to waive any right or im- 
munity of the head “camp,” and that the duties of the “Deputy Head 
Consul” were to organize new “camps,” provided there‘were fifteen 
accepted applicants, etc., such officers, by accepting an applicant for 
membership upon his statement that there was some doubt whether 
he was less than forty-five years old, such age being the limit es- 
tablished by by-law for new members in the association, and by ap- 
proving such person’s application, did not waive, through estoppel 
of the society, the age limit; since, unless the acts of the officers 
were done on behalf of the society, either under original authority 
or by ratification through notice, their conduct could not estop the 
society when they were acting without authority. 


{For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


8. INSURANCE — MUTUAL BENEFIT INSURANCE — BY-LAWS— 
POWER OF OFFICERS. 


‘Officers elected by the members of fraternal benefit societies merely to 
insure the due observance of by-laws by members and lodges have 
no power to alter such of the by-laws as, by affecting the substance 
of the contract between the society and a member, are in the nature 
of property rights, as by admitting to membership-an applicant in- 
eligible under the by-laws on account of age. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


‘9, INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
PROVISIONS OF BY-LAWS—ESTOPPEL OF SOCIETY. 
Although the acts of an officer of a fraternal benefit society, unauthorized 
in the premises, in waiving, in the case of an applicant, the fact 
that he is over the age at which the by-laws declare him ineligible 
Vol. XLVI.—10. 
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for membership, cannot bind the society, nevertheless, if such officer 
makes it a practice to take in applicants, in violation of the by-laws,. 
above such age limit, and continues such practice for so long that 
the society itself and the entire body of its membership. will be 
charged with notice thereof, and fail to act in respect thereto, the 
acts would amount to a waiver of the provisions of the by-laws by the 
society through estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


10. INSURANCE—MUTUAL BENEFIT INSURANCE—WAIVER OF 
BY-LAW REGULATING AGE OF APPLICANT—ESTOPPEL. 


Where an applicant for membership in a mutual benefit society stated’ 
that there was some doubt as to his age, detailing the facts, and the 
officer of the society who was organizing the lodge stated that if 
the applicant was telling the truth he was acceptable, and his applica- 
tion would be taken, there was no estoppel as against the society; 
since the applicant was not misled—the necessary condition for the- 
application of the equitable doctrine. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


11, INSURANCE—MUTUAL BENEFIT INSURANCE—PROVISION 
OF BY-LAWS LIMITING AGE OF APPLICANTS—WAIVER. 


Where an applicant for membership in a fraternal benefit society stated 
that there was some doubt as to his age, and the officer of such 
society who was organizing the lodge replied that if such applicant 
was telling the truth he was acceptable, and his application would be 
taken, there was no waiver by the society of a provision of the 
by-laws limiting the age of new members, the officer necessarily not 
knowing the real facts, of which even the applicant was ignorant, 
while a waiver can exist only where the party against whom it is. 
claimed has full knowledge. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Appeal from Circuit Court, Wayne County; E. M. Dearing, Judge. 

Action by Lettie R. Daffron, as administratrix, and Jessie J. Daffron: 
and others, minors, by Lettie R. Dafffon, guardian and curator, against 
the Modern Woodmen of America. Judgment for defendant, and from 
an order sustaining plaintiffs’ motion for new trial, defendant appeals. 
Reversed and remanded, with directions to set aside the order and enter 
judgment on the verdict. 


Truman Plantz, of Rock Island, Ill, and Barbour & McDavid, of 
Springfield, for Appellant. 
S. R. Durham, of Pueblo, Colo., for Respondents. 
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THOMPSON vs. MODERN BROTHERHOOD OF AMERICA 
(No. 11574.)* 
(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE--BENEFICIARY ASSOCIATIONS—FORFEITURE 
—WAIVER. 

Since Act March 30, 1911 (Laws 1911, p. 292) § 22, relating to fraternal 
beneficiary associations, limits the authority of subordinate lodges 
to waive forfeitures for engagement by the assured in a prohibited 
occupation, such a forfeiture is not waived, unless notice of the 
breach of contract is brought to the knowledge of the Supreme Lodge. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


2. INSURANCE—BENEFICIARY ASSOCIATIONS—PROHIBITED 
OCCUPATIONS—FORFEITURE. 

Evidence, in an action under a benefit certificate, wherein it was claimed 
that the association had waived the defense that assured had been 
engaged in a prohibited occupation, held to show that the Supreme 
Lodge had knowledge that assured was engaged in an occupation 
of saloonkeeper. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. INSURANCE--FORFEITURE OF POLICY—WAIVER. 

It is not the policy of the law to aid the forfeiture of a right, and 
slight evidence indicating an intention to waive will be sufficient to 
prevent the forfeiture from taking effect. 

(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


4. INSURANCE — FORFEITURE OF POLICY—REPAYMENT OF 
PREMIUM. 

To entitle a beneficiary association to claim a forfeiture of a certificate, 
and to avoid the charge of having waived the same, it must pay 
back all premiums received after the forfeiture arose. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. §-755.) 


5. INSURANCE—-BENEFICIARY ASSOCIATIONS—FORFEITURE 
—WAIVER. 

Where a beneficiary association has once waived a forfeiture of an in- 
surance certificate for a given reason, it cannot afterwards assert a 
forfeiture based on the same act. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


6. INSURANCE—BENEFICIARY ASSOCIATIONS—FORFEITURE 
—WAIVER. 

Where the waiver of a forfeiture of rights under a beneficiary certificate 
may be inferred from the facts and circumstances, the question is 
for the jury. ~ 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Appeal from Circuit Court, Livingston County; Arch B. Davis, 
Judge. 


* Decision rendered, May 3, 1915. 176 S. W. Rep. 506. 


rr aor rete ne 





146 Insurance Law Journal Vol. 46. [Aug., 1915. 


Action by Annie E. Thompson against the Modern Brotherhood of 
America. From a judgment for plaintiff, defendant appeals. Affirmed. 


Fred S. Hudson, of Chillicothe, and Sparrow & Page, of Kansas 
City, for Appellant. 

B. B. Gill & Son, S. L. Sheetz, and Frank Sheetz, all of Chillicothe, 
for Respondent. 


PFEIFER vs. SUPREME TRIBE OF BEN HUR 
(No. 13981.)* 


(St Louis Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—PROOF OF DEATH. 


Where there was evidence tending to show that at a certain time and 
place insured was shot and killed, though his body was never seen or 
recognized by anyone thereafter, it was not necessary to a recovery 
on the policy that plaintiff prove efforts made to locate the insured, 
as would be required if the unexplained disappearance of the insured 
for the statutory period were relied on as proof of death. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


2. INSURANCE — ACTIONS ON POLICY — SUFFICIENCY OF 
EVIDENCE—DEATH. 

In an action on a life insurance policy, evidence /eld sufficient to warrant 
the jury in finding that insured was killed at a certain place and time, 
though his body was never seen or recognized by anyone thereafter. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


3. INSURANCE—ACTIONS ON POLICY—ADMISSIBILITY OF 
EVIDENCE—DEATH. 

Where the evidence as to the death of insured was circumstantial, evidence 
of the character and habits of the insured and of affection for his 
family is admissible as tending to rebut an inference of intentional 
desertion. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


Appeal from St. Louis Circuit Court; G. C. Hitchcock, Judge. 
Action by Jennie Pfeifer against the Supreme Tribe of Ben Hue. 
Judgment for the plaintiff, and defendant appeals. Affirmed. 


Karl M. Vetsburg, of St. Louis, for Appellant. 
John B. Dempsey, of St. Louis, for Respondent. 


* Decision rendered, May 4, 1915. 176 S. W. Rep. 710. 
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McLEOD vs. JOHN HANCOCK MUT. LIFE INS. CO. 
(No. 14012.)* 
(St. Louis Court of Appeals. Missouri.) 


1, INSURANCE—NOTICE AND PROOFS OF LOSS—WAIVER. 


Under Rev. St. 1909, § 6946, providing that no life insurance policy shall, 
after the payment of three annual premiums, be forfeited for non- 
payment of premiums, but that the net value of the policy shall be 
computed and the balance shall be taken as a net single premium for 
temporary insurance for the full amount of the policy, and section 
6948, providing that if insured’s death occurs within the term of 
temporary insurance the company shall be bound to pay the amount 
of the policy as if there had been no default, provided, however, that 
notice of the claim and proof of the death shall be submitted as pro- 
vided by the policy within ninety days after the death of insured, the 
provision requiring notice and proof of death within ninety days is for 
the benefit of defendant, and may be waived by it. 


(For other cases, see Insurance, Cent. Dig. §§ 1367-1373, 1382-1390; Dec. 
Dig. § 555.) 


2. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE. 


In an action on a life insurance policy which had lapsed for nonpayment 
of premiums unless extended by the application of the accumulated 
reserve in payment of extended temporary insurance, evidence held 
sufficient to support a finding that after insured’s death the beneficiary 
was led to believe by the insurer’s assistant superintendent that a 
claim by her with proofs of death would be unavailing to enable her 
to collect the face of the policy, and that she was entitled to collect 
only the insignificant cash surrender value. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


3. INSURANCE—NOTICE AND PROOFS OF DEATH—ESTOPPEL 


Where, about one week after the death of insured within the period for 
which the insurance was extended after a default in the payment of 
premiums by the application of the accumulated reserve in payment 
of extended insurance, the insurer through its assistant superintendent 
denied liability and told the beneficiary that she could collect thereon 
only an insignificant cash surrender value, though the assistant 
superintendent also told her that he did not know precisely the 
amount due and that she should go to the insurer’s office to ascertain 
this, the insurer was estopped from defending an action on the policy 
on the ground that the beneficiary failed to furnish proofs of death 
within ninety days as required by the statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


4. INSURANCE—NONPAYMENT OF PREMIUMS—RIGHTS OF 
INSURED AFTER DEFAULT—STATUTORY PROVISIONS. 
Under Rev. St. 1909, § 6949, providing that the statutory provisions for 
extended insurance after the nonpayment of premiums shall not be 
applicable if the policy contains a provision for an unconditional 


* Decision rendered, May 4, 1915. Rehearing denied, May 18, 1915. 
176 S. W. Rep. 234. 
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surrender value, at least equal to the net single premium for the 
temporary insurance provided for, a provision in a policy that in case 
of default the policy would have a surrender value payable on proper 
surrender upon any subsequent anniversary of its issue, did not render 
inapplicable the statutory provisions for extended insurance, as the 
policy did not provide for an unconditional surrender value, but con- 
ditioned the right to such surrender value in that it was restricted 
and its payment postponed until a subsequent anniversary of the issue 
of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 


5. INSURANCE—NONPAYMENT OF PREMIUMS—RIGHTS OF 
INSURED AFTER DEFAULT—STATUTORY PROVISIONS. 


Under Rev. St. 1909, § 6949, providing that the statutory provisions for 
extended insurance after the nonpayment of premiums shall not 
apply if the policy contains a provision for the unconditional com- 
mutation of the policy for nonforfeitable paid-up insurance, a pro- 
vision in a policy that upon application within three months from date 
of default the company would grant equivalent extended insurance, 
or if the surrender value amounted to $10 or more would upon like . 
application grant its equivalent in paid-up insurance, did not render 
inapplicable the statutory provisions for extended insurance, as noth- 
ing short of a provision for the unconditional commutation of the 
policy for nonforfeitable paid-up insurance will suffice, and the pro- 
vision of the policy was conditioned upon an application made within 
three months, while section 6947 authorizes insured to apply for a 
paid-up policy not later than sixty days from the beginning of the 
extended insurance provided in the preceding section. 


(For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 


Appeal from St. Louis Circuit Court; Eugene McQuillin, Judge. 
Action by Lizzie McLeod against the John Hancock Mutual Life In- 

a Company. Judgment for plaintiff, and defendant appeals. 
rmed. 


Leahy, Saunders & Barth, of St. Louis, for Appellant. 
James J. O’Donohoe, of St. Louis, for Respondent. 


DESSAUER vs. SUPREME TENT OF KNIGHTS OF MAC- 
CABEES OF THE WORLD. (No. 13650.)* 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE—FRATERNAL INSURANCE— BY-LAWS — 
CHANGE. 


Where a certificate issued by a fraternal insurer provided for payment 
of the death benefit if the member had complied with the laws of 
the order in force or thereafter adopted, a by-law subsequently 
adopted which declared that no benefit should be paid on the death 
of a member committing suicide, but that the beneficiary should re- 
ceive twice the amount contributed to the life benefit fund by the 


* Decision rendered, May 4, 1915. 176 S. W. Rep. 461. 
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mémber, precludes recovery on suicide by a member, though he was 
of more than five years’ standing, and the by-laws in force when the 
certificate was issued provided for payment of the death benefit if 
the member did not take his own life within five years. 
(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
Nortoni, J., dissents. 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Hannah Dessauer against the Supreme Tent of the Knights 
of Maccabees of the World, a corporation. From a judgment for plain- 
tiff, defendant appeals. Reversed and remanded, with directions, and 
cause certified to the Supreme Court. 


R. P. & C. B. Williams, of St. Louis, and D. D. Aitken, of Flint, 
Mich., for Appellant. 
W. S. Campbell, of St. Louis, for Respondent. 


WATKINS vs. BROTHERHOOD OF AMERICAN YEO- 
MEN. (No. 11478.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE—BENEFIT INSURANCE—PAYMENT OF DUES— 
BY-LAWS—WAIVER—EVIDENCE. 


Submission to the jury of the question of waiver of the strict provisions 
of the by-laws, given in the certificate of insurance of a fraternal 
benefit association, as to suspension of a member for nonpayment 
of dues within a month, and reinstatement only on a health certificate, 
where they were not paid within sixty days, held warranted by the 
evidence as to the method in which the association’s business was 
done. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


2. INSURANCE—BENEFIT INSURANCE—WAIVER OF BY-LAWS 
—KNOWLEDGE OF INSURED. 


That a fraternal benefit association’s method of conducting its business 
shall constitute a waiver of by-laws as to suspension of a member 
for nonpayment of dues within a month, and reinstatement only on 
a health certificate if not paid within sixty days, it is not necessary 
that an insured member shall have known thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


5. INSURANCE—BENEFIT INSURANCE—FORFEITURE—BUR- 
DEN OF PROOF. 

The burden of proving forfeiture of the benefit association certificate 
sued on is on defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


* Decision rendered, Apr. 5, 1915. Rehearing denied, May 3, 1915. 
176 S. W. Rep. 516. 
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6. INSURANCE—BENEFIT INSURANCE—PAYMENT OF DUES— 
EFFECT. 


The practice and custom of a benefit association allowing a member to 
pay his dues, after a delinquency of sixty days, without a health 
certificate, such a payment thereof by another, previously authorized 
by the member, when he was in good health, was valid, and of the 
same effect as if made when due, though at the time of the payment 
the member was unconscious from an injury from which he there- 
after died. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


7. INSURANCE—PENEFIT INSURANCE—CERTIFICATE — 
AMOUNT RECOVERABLE. 

Where a benefit association certificate agrees to pay $2,000, only if in- 
sured lives out his expectancy of life, and states the amount due him 
if he dies during the first year, which he does, such amount only is 
recoverable. 


(For other cases, see Insurance, Cent. Dig. §§ 1961, 1962; Dec. Dig. § 791.) 


Appeal from Circuit Court, Jackson County; Allen C. Southern, 
Judge. 

Action by Elizabeth Watkins against the Brotherhood of American 
Yeomen. Judgment for plaintiff, and defendant appeals. Affirmed. 


Ed E. Aleshire, of Kansas City, and E. C. Corry, of Des Moines, 
Iowa, for Appellant. 
Park & Brown, of Kansas City, for Respondent. 


—-——-- -$e@ -----—-——---—- 


MARTIN vs. MUTUAL LIFE INS. CO. oF NEw York. 
(No. 14011.)* 
(St. Louis Court of Appeals. Missouri.) 


1, INSURANCE—LIFE INSURANCE—PAYMENT OF PREMIUM— 
EXTENSION OF TIME—“PREMIUM.” 

The insured, under a life insurance policy, the annual premiums on which 
were due May 9th, and which provided that the payment of each 
premium should not maintain the policy in force beyond the day 
when the interest premium was payable, except that a grace of thirty 
days, or one month, if greater, should be granted for the payment 
of every premium after the first, during which time the insurance 
should continue in force, wrote to the defendant’s agent request- 
ing an extension of time for the payment of premiums thereon. 
The agent replied that the company would consider his application 
for a three months’ extension of premium, but that the cost would 
be $6. Insured sent the amount to the agent, with an application for 
the extension, of which the agent acknowledged receipt, and there- 
after wrote that he inclosed the company’s approval of the applica- 
tion to extend the premiums to August 9th. The insured tendered 
payment of the premiums September Ist, which was refused by the 


* Decision rendered, May 4, 1915. Rehearing denied, May 18, 1915. 
176 S. W. Rep. 266. 
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company, because made too late, and shortly thereafter insured died. 

Held, that the contract for extension, being to extend the premiums, 
not the time of payment, for three months, the insured was entitled 
to his thirty days’ grace within which to make payment before the 
policies lapsed, since the “premium” is the consideration for an in- 
surance, and what was extended was the effect of the consideration 
theretofore paid to sustain the policy during the time of extension. 

(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Premium.) 


2. INSURANCE—LAW GOVERNING—DELAY IN PAYMENT. 


Rev. St. 1909, § 7068, imposing on an insurance company a penalty for 
vexatious delay in paying the amount due under the policy, applies 
to a policy of life insurance written and delivered in another state, 
where the insured moved to Missouri, and he and beneficiary were 
living there at the time of his death, since the payment of the 
amount due pertains to the performance of the contract, and is gov- 
erned by the law of the place where performance is to be made. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 









Appeal from St. Louis Circuit Court; William T. Jones, Judge. 
Action by Henrietta P. Martin against the Mutual Life Insurance 
Company of New York. Judgment for the plaintiff, and defendant ap- 
peals. Affirmed. 





















Watts, Gentry & Lee, of St. Louis, for Appellant. 
F. H. Bacon, of St. Louis, for Respondent. 


FISHER vs. SUPREME LODGE KNIGHTS AND LADIES 
OF HONOR. (No. 13982.)* 


(St. Louis Court of Appeals. Missouri.) 





3. INSURANCE—FRATERNAL INSURANCE—PROOF OF DEATH 
—WAIVER. 

Where a fraternal benefit association denied liability on a certificate on 
the ground that the person named in the certificate never became a 
member of the association, it was not essential to a case on the 
certificate to show that proof of death had been made. 

(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


4. INSURANCE—FRATERNAL INSURANCE—ISSUANCE OF CER- 
TIFICATE—EVIDENCE OF MEMBERSHIP. 

The issuance to a person by a fraternal benefit association of a benefit 
certificate is prima facie evidence of his membership, and the burden 
ae it to establish the contrary to defeat a recovery on the cer- 
tificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1909-2002; Dec. Dig. § 817.) 


* Decision rendered, May 4, 1915. Rehearing denied, May 18, 1915. 
176 S. W. Rep. 269. . 
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5. INSURANCE—FRATERNAL INSURANCE—ISSUANCE OF CER- 
TIFICATE—EVIDENCE OF MEMBERSHIP. 


The by-law of a fraternal beneficiary association, providing that no 
benefit certificate shall be issued until after the medical examina- 
tion shall have been approved, and the applicant has been initiated 
in some lodge or obligated in the first degree, does not require that 
a person shall be initiated to become a member, but he becomes a 
member by being obligated; and where a person is so obligated, and 
a certificate is issued thereon, and the association thereafter treats 
him as a member and receives his dues and assessments, it is 
estopped to deny that he did not become a member. 


(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


6. INSURANCE—FRATERNAL INSURANCE — EVIDENCE — IN- 
STRUCTIONS. 


Where, in an action on a fraternal henefit certificate, plaintiff testified 
that her husband, the deceased member, signed the application in his 
own name, and that she had taught him to sign his name, and experts 
testified that plaintiff had signed her husband’s name to the applica- 
tion, and it appeared that the husband took the obligation of the 
association and received his certificate, a charge that if the husband 
did not sign the application, but his name was signed by some other 
person, and he adopted it as his own, his act had the effect of ratify- 
ing the signature as if written with his own hand, was not erroneous. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Mary A. Fisher against the Supreme Lodge Knights and 
Ladies of Honor. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Chas. F. Krone and August Walz, Jr., both of St. Louis, for Ap- 
pellant. 

Jos. G. Williams and I. A. Rollins, both of St. Louis (Thos. J. Dixon 
and N. C. Fisher, both of St. Louis, of counsel), for Respondent. 


— --~—@+@—— -- 


CLARKSTON vs. METROPOLITAN LIFE INS. CO. 
(No. 13977.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—LIFE INSURANCE—PROOF OF DEATH—CON- 
CLUSIVENESS OF RECITALS. 


Recitals in proofs of death of insured in a life policy are conclusive on 
the beneficiary, unless contradicted or explained; but, where the 
recitals are «ontradicted, the question of materiality of misrepresenta- 
tions by insured as shown by the recitals is for the jury, under Rev. 


St. 1909, § 6937. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


* Decision rendered, May 4, 1915. 176 S. W. Rep. 437. 
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2. INSURANCE—LIFE INSURANCE—PROOF OF DEATH—CON- 
CLUSIVENESS OF RECITALS. 


The report of the physician of insurer on a personal examination of 
insured, which recites that he examined insured’s respiratory organs, 
and found them sound, and that insured possessed sound health and 
a good constitution, was competent and sufficient evidence to con- 
tradict the statement in proofs of death by the attending physician 
to the effect that the insured died of tuberculosis, and that he suffered 
from the disease at the time of issuance of the policy, and a finding 
of the jury that insured made no misrepresentation in obtaining the 
policy is conclusive. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1677-1685, 1707-1728; 
Dec. Dig. §§ 655, 665.) 


3. INSURANCE—LIFE INSURANCE—BENEFICIARIES—VESTED 
RIGHTS—CHANGE OF BENEFICIARIES. 


Under Rev. St. 1909, § 6944, providing that a life policy for the benefit 
of the wife of insured shall inure to her separate estate independently 
of the creditors and representatives of insured, a wife designated as 
beneficiary does not obtain any vested interest in the insurance, 
where the policy stipulates that insured and insurer may change the 
beneficiary, provided the change is made before death of insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1469, 1470; Dec. Dig. 
§§ 586, 587. 


4. sa” —LIFE INSURANCE — BENEFICIARIES—RIGHT 
E. 


An industrial life policy stipulating for the payment as an endowment to 
insured on the anniversary of the policy next after he passed a 
specified age, and declaring that on the death of insured prior to 
that time insurer will pay, on receipt of proofs of death, the amount 
stipulated, provided, in case of prior death, insurer may pay the 
amount due to either the beneficiary named or to the ‘executor, ad- 
ministrator, husband, or wife, or any relative of insured, and which 
names the wife of insured as beneficiary, does not contain an express 
promise to pay the amount to the wife on insured’s death, and she 
acquires no vested interest in the policy exclusive of the other per- 
sons mentioned, and, though she survives her husband, but dies 
before institution of an action on the policy by a child of the parties, 
the child may recover on the policy, though payment by insurer to the 
wife in her lifetime would be a defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1472-1474; Dec. Dig. § 589.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

Action by Edward Clarkston, by Diannah A. Gross, his guardian, 
against the Metropolitan Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Nathan Frank and Louis B. Sher, both of St. Louis, for Appellant. 
James J. O’Donohoe, of St. Louis, for Respondent. 
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WISENSTINE vs. INTERSTATE BUSINESS MEN’S AC- 
CIDENT ASS’N. (No. 18131.)* 


(Supreme Court of Nebraska.) 


1. INSURANCE—LIFE INSURANCE—VALIDITY OF POLICY— 
FALSE STATEMENT IN APPLICATION—AGE. 

Where the agent had inserted in the application for life insurance a 
representation of the age of the insured, which was untrue, but which 
the agent himself knew to be untrue, and at the same time stated to 
the insured that it was immaterial, and so procured the assent of 
the assured, this was the act of the company, and not of the assured, 
and would not invalidate the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


2. INSURANCE—LIFE INSURANCE—FALSE STATEMENT IN 
APPLICATION—REPRESENTATION OF AGE—ESTOPPEL. 


In such case the statement signed by the applicant, but which is prepared 
by the agent with full knowledge of the facts, is not the false state- 
ment of the insured, but is the representation of the agent of the 
company, and the company will be estopped to declare the policy void 
for such misstatement. 


(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


3. INSURANCE—LIFE INSURANCE—SETTLEMENT FRAUDU- 
LENTLY PROCURED—SETTING ASIDE. 


Where in such case an agent of the company, in order to effect a settle- 
ment with the beneficiary, makes a statement to her that the policy 
is void on account of a misstatement as to the age of the insured, that 
the courts have all so decided, that he is right, and that the company 
will not stand for it, and the beneficiary, having no opportunity to 
make a proper inquiry, relies on his statements, a settlement of her 
claim of $5,000 for $425 will be set aside, upon her return of the 
check given her to procure such settlément. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603.) 


Appeal from District Court, Douglas County; Day, Judge. 

Action by Emelia Wisenstine against the Interstate Business Men’s 
Accident Association, a corporation. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 


John D. Ware, of Omaha, and Dunshee & Haines, of Des Moines 
Towa, for Appellant. 
Sullivan & Rait and Geo. B. Thummel, all of Omaha, for Appellee. 


* Decision rendered, May 14, 1915. 152 N. W. Rep. 742. Syllabus by 
the Court. 
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CLARK er at. vs, SOUTHEASTERN LIFE INS. CO. 
(No. 9094.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—ACTIONS ON POLICY—QUESTION FOR JURY 
—FORFEITURE. 


In an action on a life insurance policy, where the defense was forfeiture 
for nonpayment of premiums, and it appeared that the insured had 
given his notes for the premium, and received a receipt stating that 
the premium had been paid and the policy continued in force, sub- 
ject to the condition of any notes given therefor as shown in the 
margin, but no notes were mentioned in the margin, and both parties 
introduced evidence as to the intent of the parties, it was a question 
for the jury whether it was intended that the failure to pay the notes 
would result in a forfeiture of the policy. 

(For other cases, see Insufance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE— ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE — WAIVER OF FORFEITURE. 


In an action on a life insurance policy, evidence held sufficient to take 
to the jury the question whether the insurer had waived its right 
to declare a forfeiture for failure to pay premium notes. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


4. INSURANCE—ACTIONS ON POLICIES—QUESTION FOR JURY 
—WAIVER OF FORFEITURE. 

Where a number of facts in evidence, taken together, were sufficient 
to support an inference of waiver of forfeiture of a life insurance 
policy for nonpayment of premium notes, though no one of them 
would support such inference, the question of waiver is one for 
the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Appeal from Common Pleas Circuit Court of Spartanburg County; 
Thos. S. Sease, Judge. 

“To be officially reported.” 

Action by Alice Clark and others against the Southeastern Life In- 
surance Company. Judgment for the plaintiffs, and defendant appeals. 
Affirmed. 


Haynsworth & Haynsworth, of Greenville, and Bomar & Osborne, 
of Spartanburg, for Appellant. 
Sanders & De Pass, of Spartanburg, for Respondents. 


* Decision rendered, May 5, 1915. 85 S. E. Rep. 407. 
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THOMAS vs. KNIGHTS OF MACCABEES OF: THE 
WORLD. (No. 12583.)* 


(Supreme Court of Washington.) 


1, INSURANCE— MUTUAL BENEFIT INSURANCE— RIGHT OF 
CERTIFICATE HOLDER. 


A certificate, issued by a fraternal insurer, authorized the association 
to levy as many assessments as might be necessary to meet death 
losses. The by-laws under which the certificate was issued declared 
that the member should pay in the same rate of assessment as long 
as he remained in good standing. The association reserved the 
right to change the by-laws. Held, that there was no contract in the 
ordinary sense, the insurance being but a mutual promise by every 
member to pay the certificate of every other member; hence the 
holder had no vested right, preventing the association from raising 
the assessment to such a rate as would pay death claims. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—INCREASE OF RATES—ESTOPPEL. 


As there was no contract, there could be no estoppel preventing the so- 
ciety from raising the assessments. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE — INCREASE 
OF ASSESSMENTS. 


Where the assessments paid by younger members were sufficient to pay 
their insurance, an older member could not complain that an increase 
in assessments was made solely upon members of more advanced age. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


4. INSURANCE — FRATERNAL. INSURANCE— RIGHT OF CER- 
TIFICATE HOLDER. 


That a fraternal insurer, authorized to levy as many assessments as 
might be necessary to meet death losses, increased the amount of 
the assessments, but not their number, does not give a member any 
equitable rights; the effect being the same as if more numerous 
assessments were levied. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


5. INSURANCE—FRATERNAL INSURANCE—SURPLUS. 


In view of Laws 1911, pp. 279, 281, §§ 210, 214, declaring that fraternal 
associations may create and invest a surplus and grant paid-up in- 
surance, not exceeding in value the proportion of the reserve to the 
credit of such members, and that no member shall have individual 
rights or become entitled to any part of the reserve otherwise, a 
member of a fraternal insurer, which accumulated a reserve to pay 
death claims, has no right to require the insurer to apply the reserve 
to current deficiencies in assessments, where the reserve was not 
sufficient to make up the deficiency in assessments and pay the esti- 
mated claims. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 
* Decision rendered, June 3, 1915. 149 Pac. Rep. 7. 
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6. INSURANCE— FRATERNAL INSURANCE—RESCISSION OF 
CONTRACT. 


Where a fraternal order increased the assessments, as was its right, a 
member is not entitled to rescind his contract and recover back the 
sums already paid in; the order not breaching its contract. 


(For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.) 


7. INSURANCE—FRATERNAL INSURANCE—INCREASE OF AS- 
SESSMENTS. 


Under Laws 1911, pp. 281, 290, §§ 214, 228, respectively declaring that 
no fraternal association shall transact business in the state which 
does not provide for periodical assessments sufficient to provide for 
meeting its mortuary obligations, and that the laws of such societies 
shall provide that if the stated contributions are insufficient, in- 
creased rates shall be collected, a fraternal order has the right to 
increase the rates of members so as to be able to meet death claims. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Department 1. Appeal from Superior Court, Pierce County; M. L. 
Clifford, Judge. 

Action by Jesse Thomas against the Knights of the Maccabees of the 
World. From a decree for plaintiff, defendant appeals. Reversed and 
remanded, with directions. 


Reynolds, Ballinger & Hutson, of Seattle, and Carlos S. Hardy, of 
Los Angeles, Cal., for Appellant. 

Jesse Thomas, of Tacoma, for Respondent. 

Geo. W. Miller, of Chicago, I1l., amicus curiz. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH Circuit. 


PRUSSIAN NAT. INS. CO. 
Us. 
LAWRENCE. (No. 1314.)* 


INSURANCE—VALUATION OF PROPERTY DESTROYED—DE- 
PRECIATION DUE TO LOCAL CONDITIONS. 

Under a clause of a fire insurance policy that “the company shall not 
be liable beyond the actual cash value of the property at the time 
any loss or damage occurs, * * * with proper deduction for de- 
preciation, however caused,” the value of the property is the price 
it would bring at a fair market, and as applied to personal property 
the fact that, owing to local conditions, its value has greatly depreci- 
ated at the place where it is located, as where the property consisted 
of saloon fixtures and by local action saloons had been prohibited, 
does not entitle the insurer to have it valued at that place, but its 
actual value is the price it would bring at the nearest fair market 
where such property is in demand, less the cost of transportation. 


(For other cases, see Insurance, Cent. Dig. § 1274; Dec. Dig. § 499.) 


Cross-Appeals from the District Court of the United States for the 
Southern District of West Virginia, at Charleston; Benjamin F. Keller, 


Judge. 
Suit in equity by A. C. Lawrence, doing business as Samuel Cooper 


& .Co., a corporation, against the Prussian National Insurance Company. 
Judgment for plaintiff, and defendant brings error. Asfrmed. 


Before Knapp and Woods, C. JJ., and Waddill, D. J. 


E. S. Bock, of Charleston, W. Va. (T. C. Townsend, of Charleston, 
W. Va., on the brief), for Appellant and Cross-Appellee. 

Henry S. Cato, of Charleston, W. Va. (Cato & Bledsoe, of Charleston, 
W. Va., on the brief), for Appellee and Cross-Appellant. 


WappiL, D. J. 

This is an appeal from a decree of the United States District 
Court for the Southern District of West Virginia, entered on the 
17th day of June, 1914, in a cause in equity wherein the appellee 
was plaintiff, and the appellant defendant, from which appellant 
appealed, and the appellee assigned cross-error. The following 
are the material facts in the case :— 

The appellee on the 28th of May, 1909, was engaged in the 
saloon business in thé city of Charleston, at No. 812 Kanawha 
street, and on that day entered into a contract of insurance with 


* Decision rendered, Feb. 2, 1915. 221 Fed. Rep. 931. 
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the appellant, the Prussian National Insurance Company, whereby 
said company insured appellee against all direct loss or damage 
by fire to the saloon fixtures, cigar stand, furniture, and fixtures 
of every description contained in said building, in the sum of not 
to exceed $2,500, for the term of one year; that on the 21st of 
April, 1910, the building was totally destroyed by fire, and the 
property covered by the policy of insurance largely destroyed and 
damaged; that pursuant to the provisions of the policy the in- 
surer and insured agreed on two arbitrators with a view of set- 
tling the loss occasioned by said fire, the insured naming W. A. 
Barron, and the insurer Frederick Storm, and, likewise pur- 
suant to the provisions of said policy, the arbitrators selected one 
James H. Thompson to act as umpire respecting the matters 
about which they might differ; that the arbitrators ascertained 
the sound value of the property destroyed and damaged to have 
been $3,211.88, and the salvage $205, leaving the net sound value 
of the property insured, destroyed by fire, $3,006.88. After the 
sound value of the property had been agreed on, the question 
arose as to the amount of depreciation in the property; the said 
Storm insisting that because, between the date of the insurance 
and the time of the fire, the sale of liquor had been prohibited in 
the state of West Virginia, and that on the last named date only 
so called soft drinks could be sold in said bar, that said bar and 
saloon fixtures and furniture, taking into account the wear 
and tear during the time the same had been used, had depreciated 
in value over two-thirds, and the property under such circum- 
stances was only worth $1,000; that the arbitrator named by the 
appellee refused to assent to this reduction, and thereupon appel- 
lant’s arbitrator, Storm, succeeded in securing the umpire 
Thompson to act with him, and the two made an award of $1,000 
as covering the loss under said policy. 

Appellee insists that.both Storm and Thompson were improper 
persons to have been appointed, and that they acted in bad faith 
in what they did, and on that account, as well as because of the 
improper method of arriving at the basis of the appellee’s loss, 
their award should be vacated, set aside, and annulled. The ap- 
pellant insisted that the arbitrators were proper persons, that the 
award was arrived at in a correct and just method, and asked that 
the same be enforced, and with its answer tendered $1,000, the 
amount of the award. 


The court below by its decree of the 17th of June, 1914, from 
which this appeal is taken, waiving the question of the incompe- 
tency and unfitness of the arbitrator and umpire, set aside the 
award because of the erroneous principle upon which the value 
of the property was determined, that is, by ascertaining the loss 
at only what the property was claimed to be worth at Charleston, 
where from local causes its value had become at least tempo- 
rarily greatly depreciated, from which action the insurance com- 
Vol. XLVI.—11. 
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pany appealed, because of the setting aside of the award, and the 
insured assigned as cross-error the failure of the court to pass 
upon the disqualification of the arbitrator and umpire. 

We do not, in our view of the case, find it necessary to review 
the action of the lower court in its failure to pass upon the qualifi- 
cations of those who made the award, since the award itself was 
set aside, and we shall therefore consider alone its conclusions in 
the former respect, which present for our determination what is 
the correct criterion of damage for loss of the property under the 
insurance policy. ‘The provision of the policy is as follows :— 

“The company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained or estimated according to such 
actual cash value with proper deduction for depreciation, how- 
ever caused, and shall in no event exceed what it would cost the 
insured to repair or replace the same with material of like kind 
and quality. Said ascertainment or estimate shall be made by the 
insured and this company, or, if they differ, then by appraisers, as 
hereinafter provided.” 

The value of the property at the time of loss or damage mani- 
festly means the price which such property would bring at a fair 
market, after fair and reasonable efforts had been made to find 
a purchaser who would give the highest price; a sum, however, 
not to exceed’ the amount of insurance. This is the consensus of 
opinion, as shown by quite an array of authorities cited by the 
learned judge of the court below, as follows: Birmingham Fire 
Ins. Co. vs. Pulver, 126 Ill. 329, 18 N. E.. 804, 9 Am. St. Rep. 598; 
Mack vs. Lancashire Ins. Co. (C. C.) 4 Fed. 59; Nat. Bank of 
Commerce vs. City of New Bedford, 175 Mass. 257, 56 N. E. 
288; Read vs. Rahm, 65 Cal. 343, 4 Pac. 111; State vs. Central 
Pacific Ry. Co., 10 Nev. 47 (in which the court said that the cash 
value of an article is measured by the amount of cash into which 
it can be converted); Sanford vs. Peck, 63 Conn. 486, 27 Atl. 
1057; Manchester Fire Ins. Co. vs. Simmons, 12 Tex. Civ. App. 
607, 35 S. W. 722; Hughes vs. Western Union Telegraph Co., 
114 N. C. 70, 19 S. E. 100, 41 Am. St. Rep. 782; German In- 
surance Co. vs. Norris, 11 Tex. Civ. App. 250, 32 S. W. 727; 
Com. vs. Edgerton Coal Co., 164 Pa. 284, 30 Atl. 125, 129; 
4 Cooley’s Briefs on Insurance, 3099—to which, as well as to his 
opinion, we especially refer as sustaining our conclusion. 

The district court adopted the method stated for the assess- 
ment of the damage, and held that while, as to fixed property, 
the value would have to be arrived at at its place of location, that 
as to movable property it should be ascertained at the nearest 
fair market price for the same, subject to a deduction for the 
cost of transporting the property, if found necessary and ad- 
visable to remove it. With this ruling of the lower court we are 
in entire accord. ‘There would seem to be no just reason why the 
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value of personal property insured should be ascertained at a 
place where from local causes, or peculiar conditions, it had be- 
come greatly depreciated, when by its removal, if of a kind safely 
removable, to a reasonably convenient market, its fair value could 
be procured. That this was what should have been done in this 
case is manifest from the fact that the portion of the property 
saved was removed to Cincinnati, Ohio, because a good market 
for property of the kind existed there, and its salved value 
properly ascertained. Moreover, we are by no means prepared 
to agree that the value placed upon this property by one arbitrator 
and the umpire was its fair value, even at Charleston. 

It follows, from what has been said, that the action of the 
lower court should be affirmed, at the cost of the appellant. 

Affirmed. 


—— —-- e@—_ —_—_-- 


COURT OF APPEALS OF KENTUCKY. 


SIMONS et At. 
vs. 


VAUGHN & BLACKWELL.* 


1. INSURANCE—AGENCY FOR INSURER—STATUTE—“AGENT.” 
Under Ky. St. § 633, providing that whoever solicits and receives an 4p- 
plication for insurance on behalf of any insurance “company, or 
transmits for any person other than himself an application for in- 
surance or a policy of insurance to or from such company, or in any 
manner directly or indirectly aids in transmitting the business of 
any insurance compgny, shall be held to be an agent of such com- 
pany, and one acting as such agent without having procured the 
required license shall be guilty of a misdemeanor, a partnership 
prepared an application for insurance and transmitted it to another 
individual, not knowing what company he represented, but there- 
after received the policy, attached a clause thereto, collected the 
premium, retained a portion as their commission, and remitted the 
balance, is, as a matter of law, the agent of the company, even 
though the partners testified that they were acting solely for the 
accommodation of the insured, so that at common law they would 
be entitled to have the question of their agency submitted to the jury. 


(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


3. INSURANCE — AGENTS — LIABILITY — COMPANY NOT AU- 
THORIZED TO DO BUSINESS. 

Under Ky. St. § 466, providing that a person injured by the violation 
of any statute may recover from the offender such damages as he 
may sustain by reason of the violation, though a penalty or for- 
feiture for such violation be thereby imposed, one who acted without 
license as the agent of a foreign insurance company which was not 


* Decision rendered, June 2, 1915. 176 S. W. Rep. 995. 
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authorized to do business within the state is liable to the insured 
for the amount of loss covered by the policy which the insurance 
company, because of its insolvency, could not pay, though when he 
first received the application and transmitted it to another agent 
he did not know in what company the policy would be written, and 
after receiving the policy did not know that the company was not 
authorized to do business within the state; since it was the agent’s 
duty to ascertain whether or not the company was authorized to do 
business before he acted for it. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from Circuit Court, Webster County. 

Action by S. D. Simons, trustee, and another, against Vaughn & 
Blackwell. Judgment for the defendants, and plaintiffs appeal. Reversed 
and remanded. 


Laffoon & Waddill, of Madisonville, for Appellants. 
Baker & Baker, Hunt & Withers, and Bourland & Blackwell, all of 
Dixon, for Appellees. 
Hurt, J. 


The appellants, Max Freedberg and S. D. Simons, trustee 
for the creditors of Freedberg, sued the appellees, Leaman 
Vaughn and J. B. Blackwell, as partners under the firm name of 
Vaughn & Blackwell, and sought to make them liable, as agents 
of the Franklin Fire Insurance Company of Delaware, on ac- 
count of a loss insured against by a policy issued by the insurance 
company; it being insolvent and refusing to pay the loss. The 
issues being properly made by the pleadings, a trial was had, 
which resulted in a verdict of the jury and a judgment of the 
court in favor of the appellees, and the petition of appellants 
was dismissed. The appellants filed grounds for a new trial, 
which were overruled, and they now appeal to this court. 

The grounds relied upon for a reversal are that the court erred 
in admitting incompetent evidence offered by the appellees, and 
rejecting competent evidence offered by the appellants, in in- 
structing the jury, and in refusing to instruct as offered by 
appellants, and because the court erred in overruling appellant’s 
motion, at the conclusion of all of the evidence, to instruct the 
jury to return a direct verdict in favor of appellants. The 
evidence was substantially as follows :— 


The appellant Freedberg testified that the appellees were en- 
gaged in the business of insurance agents for several insurance 
companies in which he carried policies of insurance, and that, one 
of the policies in the sum of $2,000 having been canceled, the 
appellee Blackwell notified him of it, and he expressed the desire 
to have insurance in the place of it, when Blackwell said to him: 
“T will see that you get some more insurance.” He had informed 
the appellees theretofore that when a policy carried by any com- 
pany represented by them lapsed to reinsure him, and that they had 
attended to so doing, and would inform him, and he would pay the 
premiums when the policies were delivered to him, which he kept 
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in a safe, and really did not know in what companies the insur- 
ance was carried, as he made no examination of the policies; that 
he did not know that the Franklin Fire Insurance Company was 
not authorized to do business in the state, or anything about its 
solvency, neither did he know where the appellees procured the 
policies, or how; that he never questioned them as to what com- 
panies they represented, and believed that they were agents for 
the Franklin Fire Insurance Company, as they delivered the 
policy to him and collected the premium; that he had no in- 
formation that appellees were not agents of the Franklin Fire 
Insurance Company; that the policy was handed to him by Mr. 
Blackwell, one of the appellees, and that he did not give it any 
attention, and did not know at the time what company it was 
in; that he left it to the appellees to put the policy in whatever 
company they desired, and they did not tell him what company 
had issued the policy, and that he paid the premium to appellees, 
and did not learn until after his loss by the fire that the Franklin 
Fire Insurance Company was insolvent, or was not authorized 
to do business in the state; about a week after his loss the ap- 
pellees told him that the company did not have a license to do 
business in Kentucky; they also told him that they had tele- 
graphed to the companies in which the policies were held in re- 
gard to the fire, and that they would send an adjuster; that ap- 
pellees also told him, after his loss by the fire, that they had 
written policies for others in the Franklin Fire Insurance Com- 
pany, but had returned the premiums to them. 

H. D. Simons testified that after he qualified as trustee for 
Freedberg, Vaughn & Blackwell stated to him that the policies 
held by Freedberg were all in good and solvent companies, and 
had suggested to him to leave the policies in their custody, as the 
adjusters would want to see them, and he took a receipt for the 
policies, among which was the one in the Franklin Fire Insurance 
Company; that the policies were already in the custody of the 
appellees, having been lodged with them by Freedberg after the 
loss. After that time Blackwell wrote to Simons a letter, in 
which, among other things, he said :— 

“T, as agent for the insurance companies, will quietly receive 
the checks,” etc. 

In another letter written Simons by Blackwell he said :— 

“We have submitted proof of the loss to Franklin Fire In- 
surance Company, but doubt very much the reliability of this 
company.” 

And in another letter from Blackwell to Simons he said :— 

“We have written Insurance Commissioner of Delaware, and 
he says the license has been revoked. We have reported the loss 
to Anthony, who issued the policy, and he directed that proof 
be made up and sent to him, and he would serve notice on the 
company, and that he, Blackwell, had had Mr. Cromwell, an 
adjuster, to make up the proof of loss and mail it to Anthony.” 
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In another letter from Blackwell to Simons, he mentions that 
he returns to him the Franklin Fire Insurance Company policy, 
on which “we have tried to realize.” 

Leftwich, a witness for appellants, testified that Blackwell said 
to him that he had secured the policy for Freedberg, and at the 
time he secured the poliey he did not know anything about the 
company; that he did not know whether it had been authorized 
to do business in Kentucky or not; that he had received the 
premiums and got a commission for writing the insurance policy ; 
that he should have inquired of the insurance department. 

Other evidence was introduced by appellants showing the in- 
solvency of the Franklin Fire Insurance Company, and the fact 
that it was not authorized to do business in Kentucky at the time 
the policy was issued. 

The appellee J.. B. Blackwell, testifying for appellees, stated 
that he and the appellee Vaughn were a partnership engaged in 
doing an insurance business; that they had a recording agency 
in which were three companies, the Connecticut of Hartford, the 
Germania of New York, and the National Union of Pittsburg; 
that they were authorized by these companies to write and sign 
and deliver policies of insurance; that Freedberg carried a 
policy of $2,000 in the Fireman’s Insurance Company, which was 
not represented by the appellees, but by one Lambe; that during 
the time Freedberg had been in business in the town of Clay the 
appellees had been able to secure the greater part of his insurance 
in the three companies that they represented; one of the policies 
carried by Freedberg upon his stock was for $2,000, and was in 
the Connecticut of Hartford; another was for $3,000, and in the 
Germania of New York; that ahout the 7th of September they 
wrote a policy for Freedberg upon his stock of merchandise for 
$2,000, in the National Union of Pittsburg, but within a very 
few days this policy was canceled by the company, which directed 
the appellees to take up the policy and return it at once; and that 
he (Blackwell) informed Freedberg of this fact, and that he did 
not think they were in shape to take care of that additional in- 
surance in their agency. He told Freedberg that :— 

“*We have a letter on our desk, addressed to the bank, from 
one Mr. Anthony, of Brooklyn, N. Y., who claims to be an in- 
surance broker, and able to take care of any surplus insurance 
that we might have, or that anyone might have.’ With this 
letter were inclosed some blank forms for making applications 
for insurance, and I told Mr. Freedberg that it might be that we 
could secure for him from Mr. Anthony a policy to take the 
place of the National Union, and, if he so desired, we would make 
out this daily report, or he could make it out and sign it and mail 
it to Mr. Anthony, and see whether or not he could secure a 
policy, and I told him at the time that I knew nothing about what 
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company Mr. Anthony represented, or what company the policy 
would be in when it came, and he said that he wanted other in- 
surance, that he needed about $2,000, and he believed he would 
do that, and I went back with him across the street into the bank, 
where Mr. Vaughn prepared the application, and Freedberg 
signed it. It was an application to Anthony for an insurance 
policy. We mailed it to Anthony, and in about six or seven days 
that policy came, and I took the policy over to Mr. Freedberg, 
and delivered it to him in front of his store, and I told him at 
that time that I knew nothing about the company; in fact, I had 
never heard of it. He accepted the policy, and there was some- 
thing said between us to the effect that we supposed, where the 
man needed the insurance, that possibly the company would be 
worth the premium.” 


The circular which came from Anthony represented that he 
would pay to anyone placing insurance 25 per cent of the 
premium as a commission for so doing. He did not know what 
companies Anthony represented. Freedberg paid the premium, 
amounting to $37.50, and appellees retained 25 per cent of it for 
their commission, and forwarded the remainder to Anthony. He 
further stated that appellees had mailed to Anthony three or 
four applications for insurance before this time, and had received 
and delivered the policies, one of which was in the Franklin Fire 
Insurance Company, collected the premiums, and retained the 
commissions, but after Freedberg’s loss, and they found the com- 
pany was not solvent, they returned the premiums to the persons ; 
that the agency of Vaughn & Blackwell collected the’ premiums ; 
that he did not know at that time that the company did not have 
authority to do business in the state. 


The appellee Leaman Vaughn, testifying for appellees, after 
stating about the cancellation of the $2,000 policy held by the 
appellant Freedberg in the National Union Fire Insurance Com- 
pany, said :— 

“Mr. Blackwell went over and told Mr. Freedberg. He went 
over to get the policy, and got the policy, and he made the con- 
tract with Mr. Freedberg to apply to this man, Anthony, for the 
$2,000 insurance; so Max Freedberg said he would make the 
application to Mr. Anthony for the insurance, and, of course, he 
did not have a typewriter, and did not understand making up 
the form and application, and I made up the application myself, 
and copied the form from one of the other policies, to make them 
uniform, and he made up this application on that blank form 
that Mr. Anthony had. * * * And when this was completed 
Mr. Freedberg signed this himself. We forwarded this appli- 
cation to Mr. Anthony, and I wrote him a letter stating that we 
inclosed an application of Max Freedberg for $2,000 insurance.” 


He further stated that at the time he did not know what com- 
pany the policy applied for would be in, as the application was 
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made to Anthony, and he told Freedberg that he did not know 
what company it would be in, or whether solvent or not; that he 
could take it or reject it, whichever he wanted to, and “we made 
up the application” to help him to get the insurance as an ac- 
commodation to him. When the policy returned in five or six 
days it came to the appellees, with a letter to them from Anthony, 
and a statement made out against Vaughn & Blackwell for the 
benefit of those concerned. The statement showed the amount of 
the premium, and the amount of the deduction of 25 per cent, 
and the net amount to be forwarded to Anthony. The policy did 
not have a gasoline permit attached to it, and he filled out a form 
used by the Germania Insurance Company for that purpose, and 
sent it to Anthony, with a letter stating that a permit ought to 
be attached. Anthony simply cut off at the bottom the name of 
the Germania Insurance Company and returned the permit to 
appellees, with directions to attach it to the policy, which they 
did. The policy was then by them delivered to Freedberg, and 
Freedberg gave them a check for the premium of $37.50. They 
then communicated with the Franklin Fire Insurance Com- 
pany to know if Anthony was a duly authorized agent of the 
company, when they received a telegram from the company 
stating that he was. They then sent the premium, less their 
commission of 25 per cent, to Anthony. He further stated 
that the appellees did not have a contract of any kind with 
Anthony or with the Franklin Fire Insurance Company; that 
they had no authority to represent that company, and had no 
license permitting them to do so; that before this transac- 
tion two other persons, through their assistance, had procured 
policies through Anthony in the Franklin Fire Insurance Com- 
pany; in the circular which the, bank had received from 
Anthony it was stated that a rate of insurance would be made 
satisfactory to the insured; that the appellees did not know at 
that time, nor until after the losses by Freedberg, that the Frank- 
lin Fire Insurance Company had no authority to do business 
in the state. In the circular received from Anthony he said he 
would allow commissions of 25 per cent upon the business, and 
said that the companies were good, strong, solvent companies, and 
inclosed in the letter were probably a dozen blank applications 
for insurance. The letter which accompanied the policy in con- 
troversy was addressed to Vaughn & Blackwell. When he pre- 
pared the application for the policy Mr. Freedberg was not 
present, but was just across the street, and when he got the form 
ready he called to him and told him that he was ready, and he 
came over and signed it, and “we fixed it up.” 


Proof was also made for the appellees that after Freedberg’s 
loss he brought his policies, including the one in the Franklin 
Fire Insurance Company, to the bank where appellees were em- 
ployed, one of them as cashier, and the other as assistant cashier, 
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and placed them in the bank in their custody. They immediately 
informed the insurance companies of the losses, and, no adjuster 
representing the Franklin Fire Insurance Company having come, 
the appellees secured the services of Mr. Cromwell, an adjuster, 
to make out the proof of the loss, for which appellees paid him, 
and that was sent to Anthony. 

Other proof was introduced for the appellees corroborating 
their statements in regard to the transaction, and, when all of the 
evidence was heard, appellants moved the court to instruct the 
jury to find a direct verdict for them, which motion was over- 
ruled, and the appellants excepted. 


A proper determination of this case involves the question of 
v. hether, in the first place, the appellees were agents of the Frank- 
lin Fire Insurance Company, and, in the second place, where an 
agent who procures the issual of a policy of insurance to one in 
this state, by a company not authorized by law to do business in 
this state, and when the agent has no authority of law to effect 
insurance for the company in this state, and therefore both the 
company and the agent violate the law, and the company is in- 
solvent or refuses to pay a loss insured against by the policy, is 
the agent personally liable for the loss, and, if so, under what 
circumstances ? 


[1] It is conceded in the proof by both sides that the Franklin 
Fire Insurance Company was a foreign corporation organized 
under the laws of the state of Delaware; that it was insolvent, 
and had never complied with the requirements of the insurance 
laws, and was not authorized to do business in this state; and 
the appellees, as a matter of Course, were not licensed and had 
no authority of law to solicit or to secure, or to assist in securing, 
business for it in the state. They had no contract with it to 
act as agents for it. They were, however, informed by it, after 
the policy was delivered- to them, that Anthony was its duly 
authorized agent. They claim that the only transaction they had 
touching the policy of appellant was had by them with Anthony, 
and that they, in fact, were not acting for Anthony, but were 
acting as agents for appellant, as a mere accommodation to him. 
Under the provisions of the common law they would doubtless 
have been entitled, under the evidence, to have had the question 
as to whether or not they were the agents of the company sub- 
mitted as an issue to the jury. The fact of their being engaged 
in- the business of insurance agents, and having given the ap- 
pellant knowledge of the offers of insurance made by Anthony, 
and the preparation and mailing of appellant’s application for the 
insurance, their receipt of the policy by mail, and their letter to 
Anthony, accompanied by a filled-in form for the gasoline permit 
that should be attached to it, their attachment of the permit to 
the policy by them upon its return, their receipt of the account 
for the premium, the collection of the premium by them, and the 
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retention of 25 per cent of it for their commissions in securing 
and delivering the policy, their delivery of the policy, their pro- 
curement of policies in the same company previous to this one, 
for two other persons, and the collection of these premiums, and 
retention of the commissions, and the further fact that the 
proposition from Anthony contained an offer of 25 per cent of 
the premiums for their services in securing insurance, was very 
persuasive evidence of their agency, although they testified that 
they were not agents of the company, and were only acting as an 
accommodation for appellant, and at his request to assist him in 
securing the policy. They were still confronted with the un- 
explainable fact that they were being paid by the insurance com- 
pany to do acts of accommodation for appellant. 


[2] By the common law an agent was one who, by the authority 
and on account of another, undertook to do something for an- 
other, and to render an account of it. While, as stated by the 
common law rules, the appellees would have been entitled to 
have the issue as to whether they were agents for the company 
or for appellant submitted to the jury, the statute of this state 
seems to settle the question beyond dispute. 

In 31 Cyc. 1216, it is said :— 

“While a mutual intention to create the relation of principal 
and agent is generally an essential element of agency, still it is 
to be observed that, where the facts are such as to create an 
agency as a matter of law, the actual intention of the parties and 
the name they give to their relation are immaterial; they cannot 
agree that facts which in law establish the relation of agency 
shall not establish that relation, or shall establish a different 
relation.” 

Section 633, Kentucky Statutes, is,as follows :— 

“Licenses to agents of foreign companies must be renewed an- 
nually in the same manner as original licenses, upon a finding by 
the commissioner that the company represented by the agent has 
fully complied with the law, and maintains its required capital 
or reserve; and whoever solicits and receives application for in- 
surance on behalf of any insurance company, or transmits for 
any person other than himself an application for insurance, or a 
policy of insurance to or from such company, or advertises that 
he will receive or transmit the same, or who shall, in any manner, 
directly or indirectly, aid or assist in transmitting the insurance 
business of any insurance company, shall be held to be an agent 
of such company within the meaning of this article, anything in 
the policy or application to the contrary notwithstanding; and 
any person acting as the agent of any company within the mean- 
ing of this section, without first procuring and having a license 
from the commissioner to act as such agent, * * * shall be 
deemed and held to be guilty of a misdemeanor,” etc. 

In the case of Commonwealth vs. Gaither, 107 Ky. 572, 54 
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S. W. 956, 21 Ky. Law Rep. 1284, one Gaither was indicted for a 
violation of the statute supra by soliciting insurance business for 
a foreign company which was not authorized to do business in 
this state, and for which Gaither had no license to act as its 
agent. The proof showed that Gaither had been employed by one 
Greer to solicit insurance business for the company, and that he 
had no contractual relations with the company, and the circuit 
court instructed the jury, in substance, that before Gaither could 
be held as an agent of the company, he must have been appointed 
such by the company, or the company must have known of the 
service that he rendered Greer, and ratified it; but this court, 
reversing the judgment because of this instruction, said :— 

“At the common law an agent was one who undertook to 
transact some business for another by the authority and on ac- 
count of the latter, and to render an account of it; but the 
statute is much broader in its terms and application, and holds 
one to be an agent ‘who solicits and receives application for in- 
surance on behalf of any insurance company, or who shall in any 
manner, directly or indirectly, aid or assist in transmitting the 
insurance business of any insurance company,’ whether he had 
been authorized to act as such agent by the company or not. The 
object of the law is to protect citizens of this state from bank- 
rupt and fraudulent insurance companies, as well as to secure the 
payment of some revenue from foreign insurance companies for 
the right to do business in this state, and the statutes would be 
futile to affect these needs, if unlicensed persons could solicit 
insurance and transact the business of the company as subagents, 
and escape the penalty denounced by the statutes, because they 
had not received their appointment directly from the company, 
or unless the company knew such services were rendered at the 
request of their authorized agent.” 

For the protéction of the citizens of the state, and to keep 
them from being victimized by insolvent and fraudulent insur- 
ance companies, the Legislature has provided various require- 
ments for the insurance companies, for the purpose of placing 
information as to their solvency within the knowledge of the in- 
surance department of the state, and to provide a means which 
can be reached by the policyholders to secure the payment of 
the policies; and, if litigation is necessary to enable a policy- 
holder to secure his rights in the courts of this state, and these 
requirements the insurance companies must comply with before 
they can obtain authority to do business in the state, and the 
agents of such companies must have authority from the insurance 
department to do business for the companies, hence there can be 
no excuse. for any person “who solicits or receives applications 
for insurance on behalf of any insurance company, or who shall 
in any manner, directly or indirectly, aid or assist in transmitting 
the insurance business of any insurance company to do so without 
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knowing that he acts in violation of the law.” ‘To allow an 
excuse for a person who violates this statute, and to allow him 
to escape the consequences of his act, either penal or civil, under 
a claim that he was acting as the agent of some person who was 
the agent of an unauthorized company, or that he was doing mere 
works of accommodation for the insured, when he was being 
paid for it by the company, would be to nullify all the beneficial 
provisions of the statute, and to allow its systematic violation 
under excuses which are mere subterfuges, and could be made 
use of systematically to avoid all the requirements of the law, 
and to escape all the penalties, and at the same time do as much 
business in the state as if they had complied with the laws. 


The uncontradicted facts proven in the case at bar, when the 
laws of the state are applied to them, and as a matter of law, 
show the appellees to have been the agents of the insurance com- 
pany in the transaction of its business with the appellant. They 
both, directly and indirectly, aided and assisted in transacting 
the business of the insurance company, received the application, 
transmitted it, received the policy, delivered it, collected the pre- 
mium, transmitted it, and received a compensation for so doing, 
caused the proof of the loss under the policy to be made up, and 
transmitted it. In the further discussion of the questions at 
issue we shall treat the appellees as the agents of the insurance 
company. 


[3] What civil liability is imposed upon an agent for an in- 
surance company which is not authorized to do business in the 
state, and the agent has not a license to do business for it, when 
a loss occurs which is insured against by a policy in such com- 
pany, and the company is insolvent, is sa matter of more difficulty, 
under the facts of this case. 


[4] The general rule applicable to all transactions is that, 
where one or two innocent persons must suffer by the act of a 
third person, the one which enabled the third person to occasion 
the loss must sustain the loss. 


The case of Vertrees vs. Head & Matthews, 138 Ky. 83, 127 
S. W. 523, was a case in which the facts were very similar to the 
case upon trial, although in one essential respect they were 
different. In the case at bar there is no evidence conducing to 
show that appellant knew that the Franklin Fire Insurance Com- 
pany did not have authority to do business in the state. In 
the case Supra this court said :— 

“And so we think that to protect citizens of this state from 
being defrauded by irresponsible companies, and to carry out the 
declared purpose of our statute, and aid in preventing such 
companies from having agents in this state, we are fully justified 
in holding that any person who undertakes to act as agent for 
a company not authorized to do business in this state thereby 
personally assumes that the company for which he acts is solvent 
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and able to perform its agreements. If it is not, he makes him- 
self individually liable for any loss sustained on account of its 
insolvency or failure to fulfill its contract, entered into with 
persons who did not know that the company was not authorized 
to do business in the state, and who believes that the person 
assuming to act for it was its duly authorized agent.” 


The court further held that, if Head & Matthews informed 
Vertrees that they were not agents of the company, and had no 
authority to act for it, and Vertrees knew the company had no 
authority from the insurance department to do business in the 
state, and they placed the insurance with the company asa mere 
act of accommodation to him, they were not liable for the loss. 


In Preston vs. Preston, 163 Ky. 566, 174 S. W. 2, this court 
approved the doctrine of the case of Vertrees vs. Head & 
Matthews, supra, and held that, irrespective of any false rep- 
resentations in regard to its solvency, one who undertakes, in 
violation of a statute, to act as agent for an insurance company 
not authorized to do business in this state, personally guarantees 
the solvency of the company, and is liable for loss sustained be- 
cause of its insolvency or failure to perform its contract to any- 
one contracting with it through such agent without knowledge 
that the company was not authorized to do business in the state, 
and believing that the agent was duly authorized to act for it. 
Of course, if the company is not authorized to do business in 
the state, it necessarily cannot have an agent in the state duly 
authorized to act for it, and represent it in insurance transac- 
tions in the state. In the case at bar, conceding that appellees 
informed appellant that they were not agents of the company, 
and that neither he nor they knew that the company was not 
authorized to do business in the state, and that they informed 
him that he could apply, with their assistance, and secure the 
policy, and that he could then take or reject it, as he saw fit, then 
what, if any, was the liability of appellees for a loss covered by 
the policy? The fact that appellees had the offer of Anthony 
to give them 25 per cent of the premiums for placing the in- 
surance, and that they were paid the sums out of the premium, 
seems to be conclusive that they were not acting for the mere 
accommodation of appellant. It will be observed that the case 
of Vertrees vs. Head & Matthews, supra, holds that one who 
assumes to act as agent, and through whom was secured the in- 
surance for the insured from an unauthorized company, could 
only escape liability when the insured knew that he was not the 
agent of the company, and knew that the company was not 
authorized to do business in the state, and the person was only 
acting as an accommodation for the insured. The undisputed 
facts make the appellees liable. ‘The appellant did not know that 
the company was without authority to do business in the state, 
and, as a matter of law, the appellees became the agents of the 
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company when they suggested and prepared the application for 
the insurance, and they did not do it for the mere accommodation 
of appellant. Appellant was without knowledge of the company’s 
want of authority to do business in the state, and of appellees’ 
want of authority to do the acts, which in law made them agents 
of the company. When the appellees did the acts constituting 
them agents of the company, and which acts upon their part were 
in violation of the law, and without which appellant would not 
have received the policy, nor sustained the loss by reason of the 
insolvency of the company, they guaranteed the solvency of the 
company and the performance of its undertaking. Good public 
policy forbids a contrary holding. 

It is insisted that appellees, when the application was made 
through them for the policy, did not know in what company the 
policy would be, but that reason for their want of liability ended 
when they received the policy. They knew then what company 
issued it, and it was their duty then to have refused to deliver 
it or to collect or remit to the company the premium. Their 
want of knowledge of the fact that the company could not law- 
fully do business in Kentucky is no answer to a claim of liability 
under the law, because it is the duty of one who assumes to act 
for a foreign insurance company, either as its duly appointed 
agent, or an agent by operation of law, to know whether the 
company can lawfully do business in the state. If he does not 
know, he must refuse to act until he has information. They, 
however, knew that they had no license to act as agents for such 
a company, and that they must have a license to act for such a 
company, which appellant did not know. The law imposes a 
different obligation upon the agent of a foreign insurance com- 
pany, or one assuming to act as such agent, from what it imposes 
upon the insured. The agent and the insured are not in pari 
delicto. This is the policy of the law, founded upon reasons of 
good public policy. When policies are obtained for one, by 
persons engaged in the business of insurance agents, he has a 
right to assume that they are issued by companies which may 
lawfully do business in the state. Hartman vs. Hallowell, 126 
Iowa 649, 102 N. W. 524. When appellees delivered the policy 
to appellant, there was nothing in the language used by them to 
give him information that the company could not lawfully do 
business in the state, and he had a right to assume that it did. 

In the case of Lathan vs. Harrod, 71 Kan. 568, 81 Pac. 214, 
although there was no statute expressly making the agent person- 
ally liable, yet the court held him so, upon the ground that he 
procured insurance for the complainant in a company not au- 
thorized to do business in the state, and held that the agent and 
insured were not in pari delicto, and quoted with approval the 
following from 15 A. & E. Enc. Law, 1004:— 

“Where contracts or transactions are prohibited by a positive 
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statute enacted for the sake of protecting one set of men (the 
one from their situation and condition being liable to be imposed 
upon the other), the parties have been held not in pari delicto, and 
in furtherance of such statute the person for whose protection 
the statute was enacted has been permitted after the transaction 
to recover money or property parted with by him. 9 Cyc. 552.” 

In Morton vs. Hart, 88 Tenn. 427, 12 S. W. 1026, before a 
statute was enacted in that state expressly making an agent 
personally liable for losses insured against in foreign insurance 
companies not authorized to do business in the state, the court 
said :— 

“The defendants were undertaking to do an unlawful * * * 
business. In such undertaking they must be held to guarantee 
the solvency of the concern they represent to an extent of the 
requirements of our statutes, as cited, and that losses will be paid 
here. That law was intended to protect the citizen policyholder 
and give him redress in the courts of the state. * * * And, 
if a loss occurs, the agent must respond to the assured and look 
to his principal for indemnity.” 

The cases of Woolwine vs. Mason, 128 Tenn. 35, 157 S. W. 
682; Noble vs. Mitchell, 100 Ala. 530, 14 South. 581, 25 L. R. A. 
238, and Price vs. Garvin (Tex. Civ. App.) 69 S. W. 986, were 
decisions rendered in the courts of each of those states, since 
statutes have been enacted rendering the agents personally liable 
for losses covered by policies in companies not authorized to do 
business in the respective states, and in each of the cases it was 
held that the fact that the policies were procured by the agents 
from insurance brokers did not relieve the agents of’ liability. 

Section 466, Ky. Statutes, provides that :— 

“A person injured by the violation of any statute may recover 
from the offender such damage as he may sustain by reason of 
the violation, although a penalty or forfeiture for such violation 
be thereby imposed.” 


Being without authority to act as an agent for the insurance 
company, and the company without authority to do business in 
the state, the act of appellees in obtaining the policy for appellants 
was in violation of the statute law of the state. 

We therefore conclude that, where a loss is sustained which is 
insured against by a policy in a foreign insurance company which 
has no authority to do business in this state, and refuses to keep 
its contract to pay the loss, or is insolvent, there can be no doubt 
that the agent through whom the insurance was secured, if duly 
appointed by the company, is liable for the loss; and anyone 
through whose aid and assistance such company .places a policy of 
insurance in this state, and thereby makes himself an agent of 
such company, as provided in section 633, Ky. Statutes, and who 
has no license to act for such company, is liable for loss under 
any policy which he aided or assisted in procuring for such com- 
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pany, unless the insured, at the time such policy was procured, 
knew that such person was not an agent of such company, and 
knew that the company was not authorized to do business in this 
state, and the person aiding and assisting, as above stated, did so 
merely as an accommodation for the insured. 

Upon the uncontradicted evidence, the court below should have 
instructed the jury to find a direct verdict for appellants, and 
given also an instruction defining the measure of damages. 

The instruction given not being in accord with the views herein 
expressed, the judgment appealed from is reversed, and cause 
remanded to the court below for proceedings in conformity to 
this opinion. 


COURT OF APPEALS OF KENTUCKY. 


HOME INS. CO. or New Yorx 
vs. 


CROWDER.* 


3. INSURANCE—FIRE INSURANCE—FRAUD BY OVERVALUA- 
TION—INSPECTION BY COMPANY—ESTOPPEL. 


Where defendant fire insurance company’s agent, before accepting the 
risk, went over the plaintiff’s premises thoroughly, inspecting the 
building, measuring the rooms, and viewing the foundation, etc., the 
defendant was thereafter estopped+to deny, on the ground of over- 
valuation, the validity of the policy issued for the amount approved 
by such agent. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


4. INSURANCE — FIRE INSURANCE — CONSPIRACY — SUF- 
FICIENCY OF EVIDENCE. 

In an action on a fire insurance policy, evidence held insufficient to sus- 
tain defenses that plaintiff conspired to burn, or did burn, the insured 
property. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from Circuit Court, Ohio County. 
Action’ by C. F. Crowder against the Home Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. 


Ernest Woodward, of Hartford, Ben D. Ringo, of Owensboro, and 
Gordon & Laurent, of Louisville, for Appellant. 
Heavrin & Kirk, of Hartford, for Appellee. 


* Decision rendered, May 21; 1915. 176 S. W. Rep. 344. 
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SETTLE, J. 


In this action upon an insurance policy, issued by the appellant, 
Home Insurance Company of New York, on his dwelling house 
at Rosine, this state, the appellee, C. F. Crowder, recovered 
against it a verdict and judgment of $1,000 on account of the 
destruction of the building by fire. The refusal of the circuit 
court to grant appellant a new trial led to this appeal. 


[1] The first error assigned by appellant for a reversal of the 
judgment is the failure of the trial court to continue the case at 
the February term, 1914, upon its motion supported by the 
affidavit of one of its counsel. The affidavit contains the state- 
ment that appellant had endeavored to obtain the deposition of 
the appellee, C. F. Crowder, as if under cross-examination, pur- 
suant to the provisions of section 606, subsec. 8, Civ. Code Prac., 
and had given him notice of the time and place for taking it, 
and to that end served him with a subpcena, but that he failed to 
attend or give the deposition. The affidavit set forth the facts 
with respect to which appellant desired to interrogate appellee 
and its purpose in so doing, and averred its inability to prepare or 
make its defense without first obtaining the information to be 
had through the taking of the deposition. It was not asked in 
the motion or affidavit, however, that the appellee be compelled, 
by an order of the court, to give the deposition, or that time be 
given appellant to take it. In our opinion, the. refusal of the 
continuance by the trial court on the ground urged was not error. 
The action was instituted August 23, 1913, and the, summons 
served on appellant the same day. At the succeeding term of 
the circuit court, held in October, and on the twenty-ninth day 
of that month, an order was entered setting the case down for 
trial on the sixth day of the February term, 1914, and giving 
appellant until December 1, 1913, to file its answer. The notice 
and subpeena served upon appellee fixed January 27, 1914, for 
the taking of his deposition, only five days before the com- 
mencement of the February term, which began February 1, 1914. 
It appears, therefore, that appellant had, from December 1, 1913, 
to February 1, 1914, the day upon which he moved for the con- 
tinuance, to take appellee’s deposition. In addition, when the 
motion for the continuance was overruled, tlie court, by an order 
then entered, reassigned the case for trial to the tenth day of 
the term. So appellant, notwithstanding its failure to obtain the 
deposition of appellee on January 27th, might have procured an 
order on the first day of the February term for the taking of 
the deposition during the nine days intervening between the first 
and tenth days of the term, and if so taken and the information 
furnished thereby had shown its unpreparedness for the trial, 
the motion for the continuance on that ground could have been 
renewed on the tenth day. In view of the appellant’s want of 
diligence, we conclude that it was not prejudiced by the trial 
Vol. XLVI.—12. 
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court’s refusal of the continuance. It is true that appellant again 
asked a continuance on the tenth day of the February term, 
based upon the affidavit of A. J. Elder, its agent, but in view of 
its want of diligence, it was in no better position for then asking 
a continuance on account of the failure to obtain appellee’s 
deposition than on the first day of the term; and the absence of 
certain witnesses, urged in the affidavit of Elder as a further 
ground for the continuance, did not authorize it, as the statements 
attributed to such witnesses by the affidavit were read on the 
trial as their depositions, and there was nothing in the affidavit 
conducing to show that the reasonable effect of their testimony 
in that form would not be as beneficial to appellant as if they 
had attended the trial and orally testified in its behalf. 


While section 606, subsec. 8, of the Code, supra, gives to 
either party to an action the absolute right to take the deposition 
of the adverse party as that of any other witness, in doing so 
he is held to the same rules of diligence that would apply to the 
taking of the deposition of a person not a party to the action. 
In Owensboro City Ry. Co. vs. Rowland, 152 Ky. 175, 153 S. W. 
206, we held that while it was error for the circuit court to re- 
fuse, in that case, the order asked by the appellant requiring the 
appellee to give his deposition before the trial, under the cir- 
cumstances presented, the error was not prejudicial to the appel- 
lant, and did not authorize a reversal. 

[2, 3] It is further insisted for appellant that the circuit court 
erred in refusing it the burden of proof and depriving it of the 
closing argument to the jury. This contention is manifestly 
sound. The answer admits the contract of insurance, as ex- 
pressed in the policy and alleged in the petition; also the de- 
struction by fire of the building insured, but denies liability for 
the loss thereby resulting to appellee, alleging that it was induced 
to enter into the contract and issue the policy of insurance by 
the fraud of the appellee in falsely representing the value of the 
property to be between $1,200 and $1,400, when it was, in fact, 
only worth $400, and that appellee and one Fred Baize conspired 
to burn the insured building and, in pursuance of such conspiracy, 
did burn and destroy it. The affirmative matter of the answer 
was controverted by the appellee’s reply. Section 525 of the 
Civil Code provides :— 

“The party holding the affirmative of an issue must produce 
the evidence to prove it.” 

Section 526 provides :— 

“The burden of proof in the whole action lies on the party who 
would be defeated if no evidence were given on either side.” 

Subsection 6 of section 317 provides :— 


“In the argument, the party having the burden of proof shall 
have the conclusion and the adverse party the opening,” etc. 
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It is manifest from the state of the pleadings here that if there 
was an absence of proof conducing to establish either fraud on 
the part of the appellee in procuring the policy or that, in pur- 
suance of a conspiracy to that effect between appellee and Baize, 
one of them burned the insured building, the appellee was en- 
titled to a judgment for the amount claimed in the petition. It, 
therefore, follows that the burden of proof was upon the ap- 
pellant, and it should have been required to introduce first its 
evidence, and one of its counsel allowed the closing argument 
to the jury. In Royal Insurance Co. vs. Schwing, Surviving 
Partner, 87 Ky. 410, 9 S. W. 242, 10 Ky. Law Rep. 380, we held 
that the denial of the concluding argument to the party on whom 
is the burden of proof is an error prejudicial to his substantial 
rights, and therefore reversible, where the testimony is so con- 
flicting as that a verdict by a jury properly instructed must con- 
trol the final decision of the case. Lucas vs. Hunt, 91 Ky. 279, 
15 S. W. 781, 12 Ky. Law Rep. 871. But while the rule is as 
announced in the authorities, supra, it is not applicable where, as 
in this case, the evidence authorized the trial court to direct a 
verdict for the party erroneously held to be entitled to the burden 
of proof and closing the argument. Acme Mills & Elevator Co. 
vs. Johnson, 141 Ky. 718, 133 S. W. 784. The defense interposed 
by the answer was unsupported by proof. The insurance being 
upon a building and the loss a total loss, under the provisions of 
section 700 Kentucky Statutes, the amount recoverable was the 
sum named in and fixed by the policy, $1,000, unless there was 
evidence conducing to prove that fraud was practiced by appellee 
“in fixing the value of the property,’ and that appellant was 
“misled thereby,” or that there was a conspiracy between ap- 
pellee and Fred Baize to burn the building, and that they or one 
of them, in pursuance of such conspiracy, burned it. Ky. St. 
§ 700; Caledonian Ins. Co. vs. Cooke, 101 Ky. 418, 41 S. W. 
279, 19 Ky. Law Rep. 651; A®tna Ins. Co. vs. Glasgow, etc., 
107 Ky. 77, 52 S. W. 975, 21 Ky. Law Rep. 726; Thuringia Ins. 
Co. vs. Mallot, 11 Ky. 917, 64 S. W. 991, 23 Ky. Law Rep. 1248, 
55 L. R. A. 277; Phoenix Ins. Co. vs. Wintersmith, 98 S. W. 
987, 30 Ky. Law Rep. 369; German Fire Ins. Co. vs. Duncan, 
140 Ky. 27, 130 S. W. 804. ‘There was evidence to the effect 
that appellee, in negotiating with appellant’s agent for insurance 
on the property, overvalued it, but it was conclusively shown by 
the evidence that, after talking with appellee and before accept- 
ing the risk, appellant’s agent went upon the premises, thoroughly 
inspected the building, even measuring the rooms and viewing 
the foundation, and, pursuant to that inspection, recommended 
the risk and the issuance of the policy of $1,000 that was later 
delivered to appellee by appellant. It is patent that the state- 
ments made by appellee to appellant’s agent as to the value 
of the property did not satisfy the latter. He preferred placing 
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his own estimate upon it, and this he did, with the result in- 
dicated. In view of the foregoing facts, appellant is, in all fair- 
ness, estopped to say that appellee was guilty of fraud in fixing 
the value of the property, or that it was misled thereby. Kenton 
Ins. Co. vs. Downs, 90 Ky. 236, 13 S. W. 882, 12 Ky. Law Rep. 
115; Teutonic Ins. Co. vs. Howell, 54 S. W. 852, 21 Ky. Law 
Rep. 1245; Germania Ins. Co. vs. Wingfield, 57S. W. 456, 
22 Ky. Law Rep. 455. 


[4] There was no evidence tending to show the alleged con- 
spiracy to burn the property, or that either appellee or Baize 
burned it. There was some evidence of circumstances connecting 
Baize with the removal of some goods from his store at Prentiss, 
which was insured, to one at Horton, owned by appellee, and 
that shortly thereafter his (Baize’s) store was burned; that on 
the occasion of the destruction by fire of a house at Horton 
owned by appellee, which was also insured, Baise was seen to 
get off the train at Horton in an unusual manner on the night it 
burned; but these acts and the fires first mentioned occurred 
two or three years before the burning of the house for the loss 
of which the recovery was sought in this action; and however 
much they may have tended to excite suspicion against Baize in 
respect to those fires, they were in no way connected with the 
burning of the house involved in this action, and were not com- 
petent as evidence conducing to establish the conspiracy alleged 
in the appellant’s answer. ‘The only evidence relied on to connect 
Baize with the burning of the house, the insurance upon which 
is here involved, is that his wife and the wife of appellee are 
cousins; that he was occupying the house at the time of the 
fire as a renter; that on the night it was burned he and his 
family were on a visit to appellee’s family ; that an hour or more 
before the fire was discovered one person saw an unidentified 
man, apparently of Baize’s size and bearing, standing in the 
yard near the house; and that one or two persons saw him, or 
some of his family, wearing, after the fire, apparel which he was 
heard to say had been burned with the house. If these things 
had any value at all as evidence, they could do no more than 
excite in the minds of the people of the community a mere 
suspicion that Baize burned the house to obtain the insurance of 
$200 he had upon his household goods contained therein. They 
in no way connected appellee with the burning of the house, 
or with a conspiracy to burn it. We concur in the conclusion, 
expressed by the circuit judge in overruling the motion made 
by appellant for a new trial, that there was no evidence to sustain 
either of the grounds of defense alleged in the answer, and that 
the motion of appellee for a peremptory instruction, at the close 
of the evidence, directing a verdict for him, should have been 
sustained. But as the court allowed the case to go to the jury, 
we find no substantial error in the single instruction given. 
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[5] The complaint of appellant as to the admission and 
exclusion of evidence does not seem to be well founded. The 
excluded evidence objected to was not competent, and the ad- 
mitted evidence complained of, though in the main incompetent, 
was brought out on cross-examination by appellant. Our ex- 
amination of the record convinces us that the only error com- 
mitted by the trial court was in holding that appellee had the 
burden of proof, and in failing, as requested by appellee at the 
close of the evidence, to direct a verdict for him. But as ap- 
pellant was not prejudiced by the error in either ruling, and the 
verdict returned was the only one authorized by the pleadings 
and proof, no reason is apparent for a reversal. Therefore the 
judgment is affirmed. 


KANSAS CITY COURT OF APPEALS. 


MIssouRI. 


PRATHER 
vs. 


CONNECTICUT FIRE INS. CO. (No. 11235.)* 


1. INSURANCE— FIRE INSURANCE—TOTAL LOSS—ARBITRA- 
TION—VALIDITY. 

Under Rev. St. 1909, § 7020, providing that, in case of total loss 
of the property insured, the measure of damages shall be the amount 
of the insurance, the liability of an insurer in case of total loss is 
liquidated, and a stipulation in the policy for an appraisement or 
arbitration is nugatory for want of consideration to support it. 

(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 567.) 


2. INSURANCE—FIRE INSURANCE—“TOTAL LOSS”’—WHAT IS. 

A building which has lost its identity and specific character as such by 
reason of a fire, and as a result thereof has become so far disinte- 
grated that it can no longer be designated as a building, though some 
parts of it may remain standing, is a “total loss,” within Rev. St. 
1909, § 7020, declaring that, in case of total loss, the measure of 
damages shall be the amount of the insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1420, 1421; Dec. Dig. § 567.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Total Loss.) 


3. INSURANCE— FIRE INSURANCE—TOTAL LOSS—ARBITRA- 
TION—EFFECT. 


Where insurer knew that a building covered by a policy was a total loss, 
while insured, ill in a distant city, did not have full knowledge of 


* Decision rendered, May 3, 1915. 176 S. W. Rep. 527. 
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the facts nor ask for an appraisal, but complied with insurer’s de- 
mand for an arbitration, though protesting that his claim should be 
measured only by the face of the policy, insurer could not defeat 
a recovery of the face of the policy merely because arbitrators fixed 
a less sum. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


Appeal from Circuit Court, Nodaway County; Wm. C. Ellison, Judge. 
Action by Elizabeth Prather against the Connecticut Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


Bates, Harding, Edgerton & Bates, of Chicago, Ill., and A. F. Harvey, 
of Maryville, for Appellant. 
Cook, Cummins & Dawson, of Maryville, for Respondent. 


Jounson, J. 

This is an action upon a policy of fire insurance for $4,000 
issued by defendant September 27, 1911, upon a two-story frame 
dwelling house owned by plaintiff in Maryville. The petition 
alleges the house was totally destroyed by fire January 31, 1913, 
while the policy was in force, and prays for the recovery of 
$4,000, together with interest, statutory penalties, and costs. The 
answer admits the house was damaged by fire on the date alleged 
in the petition, but denies the loss was total, and pleads that an 
appraisal held pursuant to a provision of the policy resulted in 
the loss being appraised at $1,900.36, which sum defendant after- 
ward tendered to plaintiff in full settlement of its liability. ‘The 
verdict was for plaintiff for the face of the policy and accrued 
interest, and, on the overruling of its motions for a new trial and 
in arrest of judgment, defendant appealed. 

The policy in question comes within the operation of the 
valued policy statute (section 7020, R. S. 1909), which provides 
that :— 

“In case of total loss of the property insured, the measure of 
damages shall be the amount for which the same was insured.” 


It is conceded that the sound value of the house at the time 
of the fire was at least $5,000, and that, if the loss was total, 
plaintiff was entitled to receive the full amount of the insurance, 
but defendant contends, and its evidence tends to show, that the 
house was only partially destroyed, and that the award of the 
appraisers fully covered the loss. 


The evidence of plaintiff is to the effect that, while the house 
was not entirely consumed, it had lost its structural character, 
and that the cost of repairing it would exceed the cost of re- 
placing it with a new house. 

The jury were told, in the instructions given at the request of 
plaintiff, that :— 

“Plaintiff admits that she consented to such arbitration, but 
seeks to avoid liability thereunder, because she contends that the 
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building insured was totally destroyed, and there was nothing 
which, under the law, should have been submitted by her to 
arbitration. * * * It is a question for you to decide, under 
the evidence, whether or not the plaintiff’s building was wholly 
destroyed. If the building was wholly destroyed, then the agree- 
ment to arbitrate the amount of damages, and the arbitration by 
the arbitrators, is not binding on the plaintiff, and she is entitled 
to recover in this action the full face of the policy.” 

The terms “wholly destroyed” and “total loss” are defined in 
the instructions as meaning :— 

“That the building was totally or wholly destroyed as a build- 
ing, although there is not an absolute extinction of all its parts. 
It matters not that some part of the building or some of its 
material yet remains which may be useful or valuable for some 
purposes. * * * By a ‘total loss’ is meant that the building 
has lost its identity and specific character as a building and be- 
come so far disintegrated that it cannot be properly designated as 
a building, although some part of it may remain standing.” 


At the time of the fire, and for some time thereafter, plaintiff 
was ill in a hospital near Boston, and was unable to attend to 
business. The first information she received from sources of her 
own selection was to the effect that the loss was not total but 
exceeded the amount of the insurance. The agent of defendant, 
who corresponded with her, contended that an estimate he had 
made of the damages placed them at the total sum of $1,667.55. 
Under date of June 9, 1913, the agent wrote plaintiff who was 
still in the hospital :— 

“For the company it is denied that the amount of loss is as 
great as the amount claimed ($4,000) and for the company an 
appraisal is requested in accordance with the terms and con- 
ditions of the * * * policy, and you are respectfully re- 
quested to furnish the undersigned with the name of your repre- 
sentative in order that arrangements may be made for him to 
meet the company’s appraiser, Mr. A. W. Wulser, of Kansas 
City, and give the claim attention at the earliest possible con- 
venience.” 

Plaintiff answered promptly, complying with the request, and 
nominating her appraiser. ‘The two appraisers thus appointed 
selected an umpire, and the three inspected the property and 
concurred in appraising the loss at $1,900.36. Plaintiff did not 
know until just before she brought this suit that the loss was 
total, but she did not concede in her letters to defendant that. it 
was not, and insisted that it exceeded the insurance. Plaintiff 
gave no person authority to represent her in the adjustment of 
the loss, and, when she agreed to the appraisal, was possessed only 
of such information respecting the extent of the damage as she 
had received from persons she had employed to inspect the ruins 
and estimate it. 
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[1] Since this is the valued policy, the liability of defendant 
is measured by the statute (section 7020); and if the loss was 
total, within the statutory meaning of that term, the stipulation 
in the policy for an appraisement or arbitration could not be em- 
ployed to reduce the liability of defendant, for the reason that, 
the amount of the demand being liquidated by the statute, the 
agreement of plaintiff to arbitrate, which could have had no other 
effect than that of reducing her demand, was nugatory for lack 
of consideration to support it. Marshal vs. Insurance Co., 80 
Mo. App. 18; Stevens vs. Insurance Co., 120 Mo. App. 88, 
96 S. W. 684; Carp vs. Insurance Co., 104 Mo. App. 502, 
79 S. W. 757; Dry Goods Co. vs. Insurance Co., 79 Mo. App. 
550; Coffin vs. Insurance Co., 142 Mo. App, 295, 126 S. W. 253; 
Baker vs. Insurance Co., 57 Mo. App. 559; Murphy vs. Mer- 
cantile Co., 61 Mo. App. 323; McCollum vs. Insurance Co., 67 
Mo. App. 66; Barnard vs. Insurance Co., 38 Mo. App. 106; 
O’Keefe vs. Insurance Co., 140 Mo, 558, 41 S. W. 922, 39 L. R. A. 
819; Seyk vs. Insurance Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. 
A. 523. 

[2] The instructions from which we have quoted properly 
defined the term “total loss.” The test of whether a building 
was wholly or only partially destroyed by fire is well stated in 
Stevens vs. Insurance Co., supra (120 Mo. App. loc. cit. 102, 96 
S. W. 688), to be :— 

“Whether the building, as a building, has lost its identity and 
specific character as such, by means of the fire and as a result 
thereof, has become so far disintegrated that it can no longer be 
promptly designated as a building, even though some parts of it 
may remain standing.” 

Since the evidence of plaintiff supports the finding of the jury 
expressed in the verdict that the parts of the house left standing 
were so badly damaged that they had no structural value, we have 
before us a case in which we must assume that the loss by fire 
was total, and therefore that the arbitration was void for lack 
of a consideration. 

[3] But it is argued by defendant that plaintiff, when she 
brought the suit, was estopped, by her own conduct, from claim- 
ing a total loss. Counsel say that :— 

“When plaintiff, with full knowledge of the facts, entered 
into an appraisal, under the terms of the policy, to determine the 
amount of her loss, thereby putting the defendant to trouble and 
‘expense, she was estopped to claim, in a subsequent suit on the 
policy, that her loss was total or to deny that her loss was partial 
only.” 

Harmon vs. Stuyvesant Insurance Co., 170 Mo. App. 309, 
156 S. W. 87, is the principal authority relied upon to support 
this position. In that case the defendant insurer, with full 
knowledge of all the facts, demanded an appraisal on the ground 
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that the loss was partial, and afterward, in an action on the 
policy, attacked the award for the reason that, as the loss was 
total, there was no ground, in view of the valued policy statute, 
upon which to have an appraisal, and therefore the award was 
void. We observe in the opinion that :— 

“Defendant fails to consider its own position in regard to this 
point. It repeatedly demanded the appraisal and went through 
with it to the end. It certainly cannot now, after plaintiff’s com- 
pliance with its demand and trouble and expense in the matter, 
be allowed to overturn its own work.” 

We fail to perceive any benefit defendant may be allowed to 
derive from that decision. Defendant had full knowledge of all 
the facts relating to the extent of the loss from which the jury 
found that it was total, and, with such knowledge, demanded an 
appraisal which the law would not allow in such case. Plaintiff, 
being ill in a distant city and compelled to rely upon what turned 
out to be inaccurate, if not interested, sources of information 
concerning her loss, did not have full knowledge of the facts, 
did not ask an appraisal, and complied with defendant’s demand 
protesting that her claim should be measured only by the face of f 

; 
a 


taf 





ee 
ee te nee arn nantes 


Ere 





a ee ean ee 


the policy. How could it be said that defendant was misled by 
her compliance with its peremptory demand, and was induced to 
go to the trouble and incur the expense of participating in the ~ 
appraisal? Obviously the argument is without merit. 

There is no prejudicial error in the record, and the judgment 
is affirmed. All concur. 


COURT OF APPEALS OF NEW YORK. 


SALOMON 
vs. 


NORTH BRITISH & MERCANTILE INS. CO. or New York.* 





INSURANCE — REFORMATION 
MISTAKE. 


A policy of insurance made to W. as owner and K. as mortgagee, was 
assigned by the mortgagee to plaintiff, who gave it to his agent 
with instructions to have insurance company make the loss payable 
to plaintiff as mortgagee. The agents wrote on the back of the 
policy that it should be changed to provide “interest vested in 
plaintiff, loss payable as heretofore,” and sent it to defendants who 
made an indorsement that the interest in the policy was vested in 
plaintiff as owner, the loss payable as before. Held, that plaintiff 


* Decision rendered, June 1, 1915. 109 N. E. Rep. 121. 
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was not entitled to have the policy reformed to make the loss 
payable to him, the mistake not being mutual within the rules for 
reformation of instruments. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 
Seabury, J., dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Morris Salomon against the North British & Mercantile 
Insurance Company of New York. From a judgment of the Appellate 
Division (156 App. Div. 944, 142 N. Y. Supp. 1146) affirming a judgment 
of the Special Term in plaintiff’s favor, defendant appeals. Reversed, 
and new trial granted. 


George Levy, of Freeport, for Appellant. — 
Jacob R. Schiff, of New York City, for Respondent. 


CoLLIn, J. 

The action is to have a policy of fire insurance, issued by the 
defendant, reformed in a certain respect and as reformed to re- 
cover thereupon a judgment for the loss sustained. The reforma- 
tion sought is that the policy shall provide that the loss, if any, 
shall be payable to the plaintiff as mortgagee instead of providing, 
as in form it does, that the interest in the policy is vested in the 
plaintiff as owner, and that the loss, if any, should be payable to 
Mayer Malbin and Israel Kammerman as mortgagees. Thus far 
the plaintiff has been successful. 

In August, 1907, Malbin and Kammerman assigned to the 
plaintiff the mortgage upon the insured premises, and thereafter 
delivered to him the policy of insurance. The policy then insured 
Morris Weintraub and Abraham Penn as the owners of the 
premises and Malbin and Kammerman as mortgagees. The 
plaintiff gave the policy to his brokers or agents with instructions 
that they have the defendant make the loss, if any, payable to him 
as mortgagee. They wrote on the back of the policy that it should 
be changed so as to provide “interest vested in Morris Salomon, 
loss payable as heretofore,” and took the policy with such notation 
to and left it with the agents of the defendant for the purpose, 
which was carried out by the defendant, of having it changed. 
The defendant’s agents were given no instructions other than 
that of the notation. An indorsement was made on the inside of 
it, which read that the interest in the policy was vested in Morris 
Salomon, as owner, the loss, if any, payable as before, that is, to 
Malbin and Kammerman. The policy was thereafter returned to 
and placed in his safe by the plaintiff, who about one year later 
and after the loss had occurred saw or comprehended, for the 
first time, the error. 

A finding of fact of the trial court was “by an error it was 
noted on said policy by this defendant that the interest in the 
policy is vested in Morris Salomon as owner, and that the loss, 
if any, should be payable as before to Mayer Malbin and Israel 
Kammerman.” The defendant asserts that such finding (in con- 
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nection with the other findings) does not sustain the conclusion 
of law on which the judgment for the plaintiff went. The asser- 
tion is well founded. 

In Hearne vs. Marine Ins. Co., 20 Wall. 488, 490, 22 L. Ed. 
395, the court said :— 

“The reformation of written contracts for fraud or mistake 
is an ordinary head of equity jurisdiction. The rules which 
govern the exercise of this power are founded in good sense and 
are well settled. Where the agreement as reduced to writing 
omits or contains terms or stipulations contrary to the common 
intention of the parties, the instrument will be corrected so as 
to make it conform to their real intent. The parties will be placed 
as they would have stood if the mistake had not occurred. The 
party alleging the mistake must show exactly in what it consists, 
and the correction that should be made. The evidence must be 
such as to leave no reasonable doubt upon the mind of the court 
as to either of these points. The mistake must be mutual and 
common to both parties to the instrument. It must appear that 
both have done what neither intended. A mistake on one side 
may be a ground for rescinding, but not for reforming, a con- 
tract. Where the minds of the parties have not met, there is no 
contract, and hence none to be rectified.” 


It is not found or claimed that there was any fraud in the 
transaction between the parties. The evidence proves affirma- 
tively and indisputably that there was not. The judgment must, 
therefore, if it is to remain, have as the basis that through a 
mistake mutual to the parties the policy insured Salomon as the 
owner of the premises instead of the holder of the mortgage lien 
upon them in the place of Malbin and Kammerman. The basis 
does not exist. The defendant did precisely what it intended and 
was instructed to do. It did not make any mistake. It under- 
stood and apprehended accurately and fully the instruction and 
direction given it and acted in strict conformity with them. It 
did not agree or intend to agree otherwise, and the policy, when 
redelivered to the plaintiff, expressed precisely and completely 
the effect and obligations it understood and intended it should 
express. It cannot be changed as adjudged, or in any way, and 
express the understanding or contract or obligations which were 
in the mind of the defendant in changing the policy. It did not 
intend to insure an unnamed mortgagee or anyone who acquired 
the mortgage lien. The plaintiff so asserts, in effect, in asking 
that the policy should be changed and be now reformed. The 
fact that it intended to and did insure Malbin and Kammerman 
as mortgagees is not identical with or the equivalent of the in- 
tention to insure and the insurance of the plaintiff as mortgagee. 
The simple and clear truth is that the defendant intended to in- 
sure the plaintiff as owner and Malbin and Kammerman as 
mortgagees, and the plaintiff intended that it should insure 
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Weintraub and Penn (or Penn) as owners and himself as mort- 
gagee—intentions substantially and radically unlike. 

The plaintiff was bound to prove that it was the intention of 
the defendant as well as of himself to have the policy read and 
stipulate as he seeks to have it. To warrant the reformation, the 
minds of the parties must have met in a contract and in the mis- 
take through which it failed of expression. There being no 
fraud, the policy cannot be reformed if it expressed the intentions 
of the defendant only. The mistake which will permit a court 
of equity to reform a contract in writing in the absence of fraud 
must be one made by both parties to the agreement so that the 
intentions of neither are expressed in it. ‘The mistake or each 
mistake must be shared in by both parties. The courts cannot 
compel the defendant, or any party, to enter into or be bound 
by a contract which it never made. Bryce vs. Lorillard Fire Ins. 
Co., 55 N. Y. 240, 14 Am. Rep. 249; Doniol vs. Commercial Fire 
Ins. Co., 34 N. J. Eq. 30; Bishop vs. Clay Insurance Co., 49 
Conn. 167; Curtis vs. Albee, 167 N. Y. 360, 60 N. E. 660; Potter 
vs. Frank, 106 Me. 165, 76 Atl. 489; C. H. Young Co. vs. 
Springer, 113 Minn. 382, 129 N. W. 773; Green vs. Stone, 54 
N. J. Eq. 387, 34 Atl. 1009, 55 Am. St. Rep. 577; Lake View 
Brewing Co. vs. Commerce Ins. Co., 143 App. Div. 665, 128 N. Y. 
Supp. 337, affirmed 207 N. Y. 746, 101 N. E. 1108; Schmid vs. 
Virginia Fire & Marine Ins. Co., Court of Chancery Appeals of 
Tennessee, April 30, 1896, 37 S. W. 1013. 

Under the facts as found and as proven and the established 
legal principles, the judgment should be reversed, and a new 
trial granted, with costs to abide the event. 


SeaBury, J. 

I dissent. The plaintiff in this attion seeks the reformation of 
a policy of fire insurance and presents an appeal which I think a 
court of equity should heed. The policy originally insured Wein- 
traub and Penn and others, and Malbin and Kammerman as mort- 
gagees. Malbin and Kammerman assigned the mortgage to the 
plaintiff and delivered to him the policy of insurance. The court 
below has found the following facts :— 

“Thirteenth. Thereafter upon the assignment of the bond and 
mortgage to this plaintiff and the delivery of the said policy of 
fire insurance to this plaintiff, application was made to modify the 
provisions of said policy so that the loss, in any, should be pay- 
able to Morris Salomon, this plaintiff, as mortgagee; under the 
provisions of the standard and statutory mortgagee clause, but by 
an error it was noted on said policy by this defendant that the 
interest in the policy is vested in Morris Salomon as owner, and 
that loss, if any, should be payable as before to Mayer Malbin 
and Israel Kammerman. 


“Fourteenth. That the said Mayer Malbin and Israel Kam- 








merman, at the time of the modification of the policy by this de- 
fendant as aforesaid, were not the owners and holders of the 
bond and mortgage aforementioned, and that this plaintiff was 
the owner and holder of the said bond and mortgage, assigned 
to him by Mayer Malbin and Israel Kammerman, and the owners 
of the fee of the aforementioned premises were Morris Wein- 
traub and Abraham Penn, or Morris Weintraub.” 


After the fire occurred the plaintiff, for the first time, dis- 
covered that the policy made the loss payable to his assignors as 
mortgagees instead of to himself. It is conceded that there was 
no fraud, and that the insertion in the policy of the names of 
Malbin and Kammerman instead of the name of the plaintiff 
was the result of mistake. Premiums upon the policy were paid 
and the court has found that the plaintiff duly performed all the 
conditions of the policy on his part to be performed. ‘The ap- 
pellant seeks to avoid liability upon its policy by setting up the 
claim, that although the names of Malbin and Kammerman were 
inserted in the policy by mistake, the mistake was not mutual 
because the error on the part of each party was not in respect to 
precisely the same fact. In support of this contention it is argued 
that the error under which the defendant labored was in sup- 
posing that Malbin and Kammerman were the mortgagees, 
whereas the error of the plaintiff was in supposing that the policy 
insured his interest as mortgagee. It is argued that as the plain- 
tiff and defendant each labored under a different mistake, these 
two mistakes cannot be combined to make’a mutual or common 
mistake. The argument seems to me to be more ingenious than 
persuasive, and upon the facts disclosed has little in it to com- 
mend it to the favor of a court of equity. There was a contract 
between the plaintiff and defendant. The fact is attested by the 
policy under which the plaintiff has performed his obligations. 
The purpose of the plaintiff and defendant and the object of the 
contract was that the interest of the mortgagee should be insured. 
When the policy was issued both parties supposed that it insured 
the interest of the mortgagee. In this supposition they were both 
mistaken. While the policy purported to insure the interest of 
the mortgagee, in fact it did not do so, because it named Malbin 
and Kammerman as mortgagées, whereas in truth the plaintiff 
was the mortgagee. The fact that the defendant believed Malbin 
and Kammerman to be the mortgagees and the plaintiff to be the 
owner, whereas the plaintiff was the mortgagee, in no way re- 
sulted to the prejudice of the defendant. The defendant con- 
tracted with the plaintiff and the plaintiff was the owner of the 
interest which the defendant intended to insure. ‘The contract 
which both parties intended should be expressed in the policy 
was that the interest of the mortgagee should be insured. 
Whether we consider this case as an attempt to reform the con- 
tract on account of mutual mistake, or regard it merely as an 
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attempt to alter the policy so that it shall accurately express the 
contract which the parties made, it seems to me that in either 
aspect the plaintiff is entitled to the relief which he seeks. The 
justice of the plaintiff’s claim is indisputable. The only question 
about which there is doubt is whether the principles upon which 
equity grants its relief are adequate to meet the requirements of 
justice. If we regard this case as an attempt to reform the con- 
tract on account of mutual mistake, I think relief may be granted 
upon well settled principles. In determining whether the mistake 
was mutual it is important to distinguish between an error in 
circumstances which had no influence upon the making of the 
contract and error in circumstances which induced it. If the 
minds of the parties met upon the proposition that the interest 
of the mortgagee should be insured, there was a contract. The 
fact that the defendant erroneously believed Malbin and Kam- 
merman the mortgagees, and that the plaintiff believed that the 
policy correctly stated that he was the mortgagee, did not in- 
fluence in any way the making of the contract. The consideration 
which induced the contract, and the object sought to be accom- 
plished by it, was that the interest of the mortgagee should be 
insured. As to this vital feature both of the parties were mis- 
taken. The mistake was mutual, not unilateral. ‘The reason why 
equity will not ordinarily award reformation on account of a 
mere unilateral mistake is because “in such a case there is no 
meeting of the minds—no contract.” Pom. Eq. Rem. Vol. 2, 
§ 676. Where there was no contract, reformation will not be 
awarded. In this case the minds of the parties met upon the 
proposition that the interest of the mortgagee should be insured 
and that there was a contract. 

In Snell vs. Insurance Co., 98°U. S. 85, 88 (25 L. Ed. 52), 
the parties intended that the insurance company should insure 
the interest of a partnership in certain bales of cotton, but the 
policy was so written that it insured the interest of one of the 
partners individually and not the interest of a partnership. It 
was held, however, that a proper case for the reformation of 
the policy was presented, Mr. Justice Harlan saying :— 

“We have before us a contract from which, by mistake, 
material stipulations have been omitted, whereby the true intent 
and meaning of the parties are not fully or accurately expressed. 
A definite, concluded agreement as to insurance, which, in point 
of time, preceded the preparation and delivery of the policy, is 
established by legal and exact evidence, which removes all doubt 
as to the understanding of the parties. In the attempt to reduce 
the contract to writing there has been a mutual mistake, caused 
chiefly by that party who now seeks to limit the insurance to an 
interest in the property less than that agreed to be insured. ‘The 
written agreement did not effect that which the parties intended. 
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That a court of equity can afford relief in such a case, is, we 
think, well settled by the authorities.” 


In Thompson vs. Phenix Ins. Co., 136 U. S. 287, 296, 10 Sup. 
Ct. 1019, 1022 (34 L. Ed. 408), the court said :— 


“Tf, by inadvertance, accident, or mistake, the terms of 
the contract were not fully set forth in the policy, the plaintiff 
is entitled to have it reformed, so as to express the real agree- 
ment, without the necessity of resorting to extrinsic proof.” 

In the case under consideration the inducing cause of the con- 
tract was the agreement of both parties that the interest of the 
mortgagee should be insured. The belief of the defendant that 
Malbin and Kammerman were the mortgagees and the belief of 
the plaintiff that the contract referred to him as the mortgagee, 
related to matters collateral to the main purpose of the contract. 
The circumstance that each of the parties labored under a dif- 
ferent misconception as to these collateral matters is of no im- 
portance in view of the common error each labored under as to 
the fundamental fact in reference to which the contract was 
made, viz., the common intent to insure the interest of the 
mortgagee. In granting relief to the plaintiff the court does not 
make a new contract for the parties. It merely reforms the con- 
tract so that it shall truly express the contract which the parties 
made. ‘There is also another ground upon which this judgment . 
for the plaintiff can be sustained. Even if there was no mutual 
mistake in the sense in which courts of equity customarily use 
that expression, the contract between the parties to’ insure the 
interest of the mortgagee was so clearly established that equity 
has power to alter the policy to make it accurately express the 
contract which the parties made. In this case there was a mis- 
take as to the policy, but there was no mistake as to the agree- 
ment or contract of which the policy was the tangible evidence. 
The present action is not to reform the agreement, but to reform 
the evidence of it. Neither in the pleadings or in the findings is 
it stated that there was a mutual mistake as to the agreement. 
The findings establish that the agreement was to make the loss 
payable to the plaintiff as mortgagee, “but by an error it was 
noted on said policy by this defendant that the interest in the 
policy is vested in Morris Salomon as owner, and that loss, if 
any, should be payable as before to” Malbin and Kammerman. 
In such a case, where the mistake relates to the evidence of the 
agreement rather than the agreement itself, equity will relieve 
even if the mistake was not mutual. Born vs. Schrenkeisen, 
110 N. Y. 55, 59, 17 N. E. 339, 341; Pitcher vs. Hennessey, 48 
N. Y. 415. In Born vs. Schrenkeisen, supra, Judge Earl said :— 

“It was not necessary for them to allege a mutual mistake in 
the reduction’ of the agreement to writing, there being no mis- 
take as to the agreement. In such a case, if, by the mistake of 
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the scrivener or by any other inadvertence, the writing does not 
express the agreement actually made, it may be reformed by the 
court. It is only where the action is to reform the agreement 
itself that it is required that it should be alleged in the pleading 
and proved on the trial that the mistake was mutual. Where 
there is no mistake about the agreement and the only mistake 
alleged is in the reduction of that agreement to writing, such mis- 
take of the scrivener, or of either party, no matter how it oc- 
curred, may be corrected.” 

From what has been said I think it appears that there is am- 
ple authority for granting to the plaintiff the relief which justice 
so obviously required should be granted in this case. I vote in 
favor of affirming the judgment, with costs. 

Hiscock, Cuddeback, Hogan, and Cardozo, JJ., concur with 
Collin, J. Seabury, J., reads dissenting opinion. Willard Bart- 
lett, C. J., absent. 

Judgment reversed, etc. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


ROSE 
US. 


SCHINASI. (No. 7371.)* 


1. INSURANCE—BROKERS—REIMBURSEMENT FOR ADVANCES 
—LIEN ON POLICY—WAIVER. 

Where an insurance broker delivered to the mortgagee policies of fire 
insurance covering the mortgaged premises and payable to the mort- 
gagee, without having been reimbursed for premiums paid by him 
on the insured’s behalf, he waived his right to any lien on the 
policies therefor. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


2. INSURANCE—BROKERS—REIMBURSEMENT FOR ADVANCES 
—LIEN ON POLICIES—REVIVOR. 

That such broker, subsequent to a loss, secured a return of the policies, 
that he might have the loss adjusted, did not revive his lien, if any, 
on the policies, or give him a right to retain, in lieu of the pre- 
miums advanced, money collected by him on the policies. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 
Submission of controversy between Morris Rose and Solomon Schinasi 
on agreed statement of facts. Judgment for defendant. 


* Decision rendered, June 4, 1915. 153 N. Y. Supp. 734. 
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Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling, 
and Hotchkiss, JJ. 


Alexander Rosenthal, of New York City, for Plaintiff. 
Frederick L. Guggenheimer, of New York City, for Defendant. 


Horcukiss, J. 

Plaintiff was an insurance broker, and at the request of one 
Sullivan procured fifteen policies of fire insurance on premises 
owned by Sullivan, loss, if any, payable to this defendant, who 
held a mortgage on the premises for $200,000. Plaintiff delivered 
the original policies to the defendant, and the duplicates to 
Sullivan or his agents. Of the total premiums paid for the 
policies, plaintiff himself paid $981.57. On May 20, 1914, the 
insured premises were injured by fire, and at plaintiff’s request 
defendant delivered the policies to plaintiff “for the purpose of 
having the said fire loss * * * adjusted by the plaintiff in 
accordance with his duties as such broker.” Plaintiff collected 
$70 in settlement of the loss, which sum he still retains. There- 
after defendant requested a return of the policies to him, which 
request plaintiff refused, claiming a lien thereon, and also on the 
said $70, in consequence of the moneys he had advanced for 
premiums, and also claiming that he has the right to surrender 
the policies to the insurers and collect and retain the unearned 
premiums on account of his lien. The question submitted is 
whether the plaintiff has any such right, or whether defendant is 
entitled to a return of the policies. 

[1,2] Whatever lien plaintiff may have originally had was 
lost when he delivered the policies to the defendant. Defendant’s 
insurable interest in the mortgaged premises gave him an interest 
in the policies wholly distinct from that of Sullivan, plaintiff’s 
employer, and when plaintiff became repossessed of the policies 
such possession not only came to him from defendant, who stood 
in the light of a stranger to Sullivan, but as well came for a single 
and specific purpose, namely, to collect the loss. Under these 
circumstances any lien plaintiff may originally have had was not 
revived. Sharp vs. Whipple, 1 Bosw. (N. Y.) 557. See, also, 
Tolhurst vs. Powers, 133 N. Y. 460, 31 N. E. 326, and Spring vs. 
S. C. Ins. Co., 8 Wheat, 268, 5 L. Ed. 614. 

There should be judgment for the defendant, but, as provided 
by the submission, without costs. All concur. 


Vol. XLVI.—13. 
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HOME FIRE INS. CO. vs. WILSON et aL. (No. 381.)* 


(Supreme Court of Arkansas.) 


2. INSURANCE—WAIVER OF FORFEITURE FOR VACANCY. 


It is a waiver of the forfeiture of a fire policy, because of vacancy of 
the property, that the local agent, with the usual authority of such, 
on being notified of the vacancy by the owners for the purpose of 
having the policy kept in force, assured them that the insurance was 
in force. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


Appeal from Circuit Court, Columbia County; Chas. W. Smith, 
Judge. 

Action by J. B. Wilson and another against the Home Fire Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Wynne & Harrison, of Fordyce, for Appellant. 
C. W. McKay, of Magnolia, for Appellees. 


* Decision rendered, May 10, 1915. 176 S. W. Rep. 688. 


SOUTHERN STATES FIRE INS. CO. vs. VANN er a.* 
(Supreme Court of Florida.) 


2. INSURANCE—REFORMATION OF POLICY—CORRECTION OF 
MISTAKE. 


A court of equity may correct mistakes made in the terms of an insurance 
policy where the insured acts upon the superior judgment of the 
insurance agent, though the mistake to some extent is one of law, 
where the intention is to issue the policy in the name of the owners, 
whoever they may be. 

(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 

Cockrell, J., dissenting. 


Appeal from Circuit Court, Taylor County; Mallory F. Horne, Judge. 

Bill by W. E. Vann and another against the Southern States Fire In- 
surance Company, a corporation. From an order overruling a demurrer 
to the complaint, defendant appeals. Affirmed. 

See, also, 68 South. 647 


W. T. Hendry, of Perry, for Appellant. 
W. B. Davis, of Perry, and S. D. Clarke, of Monticello, for Appellees. 


* Decision rendered, Apr. 28, 1915. 68 South. Rep. 645. Syllabus by 
the Court. 
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SOUTHERN STATES FIRE INS. CO. vs. VANN Et AL.* 
(Supreme Court of Florida.) 


1. INSURANCE—CONDITIONS OF POLICY—IMPLIED WAIVER 
—AGENT. 

Even a provision that conditions printed in a policy of insurance shall 
not be waived except by agreement indorsed on the policy may itself 
be waived by the company through its agents, and such waiver may 
be implied by law from the conduct of the agent, acting within the 
apparent scope of his authority. 


(For other cases, see Insurance, Cent. Dig. §§ 952-955; Dec. Dig. § 376.) 


2. INSURANCE—PROVISION FOR FORFEITURE—WAIVER. 


A provision in a fire insurance policy that the policy, unless otherwise 
provided by agreement indorsed thereon, shall be void if the in- 
sured shall procure other contracts of insurance on the same prop- 
erty, is inserted for the benefit of the insurer, and may be waived. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


3. INSURANCE—FIRE INSURANCE POLICY—WAIVER OF CON- 
DITIONS—POWER OF AGENT. 


The clause in the fire insurance policy placing a limitation upon the power 
of any officer, agent, or other representative of the company in the 
waiver of any provision or condition in the policy does not supersede 
the law making the principal liable for the negligent, wrongful, or 
fraudulent act of its agent, or the law of equitable estoppel, and this 
clause of limitation may itself be waived by the company through 
its agent acting within the apparent scope of his authority. 


(For other capes, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


4. INSURANCE—AGENTS—ESTOPPEL TO DENY AGENCY. 

An insurance company cannot make its local agent the medium through 
which all the benefits of a policy flow from the insured to it, and then 
deny that the agent has authority to represent the company when the 
benefits of the insured are involved. 

(For other cases, see Insurance, Cent. Dig. § 102; Dec. Dig. § 77.) 

Cockrell, J., dissenting. 


Appeal from Circuit Court, Taylor County; Mallory F. Horne, Judge. 

Bill by J. R. Vann and others against the Southern States Fire In- 
surance Company. From an order overruling a demurrer to the bill, 
defendant appeals. Affirmed. 

See, also, 68 South. 645. 


W. T. Hendry, of Perry, for Appeliant. 
W. B. Davis, of Perry, and S. D. Clarke, of Monticello, for Appellees. 


* Decision rendered, Apr. 28, 1915. 68 South. Rep. 647. Syllabus by 
the Court. 
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LOUISVILLE GERMAN MUT. FIRE INS. ASS’N vs. 
SCHNEIDER.* 
(Court of Appeals of Kentucky.) 


INSURANCE—MUTUAL FIRE COMPANIES—RIGHTS OF MEM- 
BERS. 


The charter of a mutual fire association, charged an initiation fee to 
members, and any policy remained in force so long as the member 
continued to comply with the by-laws, unless the property should be 
conveyed or sold, evidenced by a recorded deed. Plaintiff became a 
member of the association, and thereafter a deed was recorded, 
purporting to grant an absolute title to a third person. Held, that 
plaintiff’s membership and the liability of the association ceased, not- 
withstanding the deed was in fact a mortgage, and the member was 
entitled to a reconveyance upon payment of advances. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second. Division. 

Action by August Schneider against the Louisville German Mutual 
Fire Insurance Association. From a judgment for plaintiff, defendant 
appeals. Reversed, with directions to dismiss. 


Fred Forcht and B. F. Washer, both of Louisville, for Appellant. 
James W. Garrison, of Louisville, for Appellee. 


* Decision rendered, June 8, 1915. 176 S. W. Rep. 1154. 


0 


PARK RAPIDS LUMBER CO. vs.” ETNA INS. CO. er AL. 
(No. 19121 [76].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE— FIRE INSURANCE— PROPERTY INSURED — 
SUFFICIENCY OF EVIDENCE. 

Evidence considered, and held to sustain a finding of the trial court that 
certain policies of insurance did not cover the property destroyed 
by a fire. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


j ae from District Court, Hennepin County; William C. Leary, 
u 


ge. 

Action by the Park Rapids Lumber Company against the tna In- 
surance Company and others. From denial of a motion to amend the 
findings and a motion for new trial, plaintiff appeals. Affirmed. 


* Decision rendered, May 14, 1915. 152 N. W. Rep. 732. Syllabus by 
the Court. 
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Powell & Simpson, of Minneapolis (Ernest C. Carman, of Minne- 
apolis, on the brief) for Appellant. 

Kerr, Fowler & Furber and Harrison L. Schmitt, all of Minneapolis, 
and Butler & Mitchell, of St. Paul, for Respondents. 


0 


DARDEN vs. LIVERPOOL & LONDON & GLOBE INS. CO. 
(No. 17425.)* 


(Supreme Court of Mississippi.) 


1, INSURANCE—FIRE POLICY—VALUED CLAUSE. 


Under Laws 1912, c. 224, provided that when real property or buildings, 
or household or kitchen furniture insured against fire and situated 
within the state, are totally destroyed by fire, the company shall 
not be permitted to deny that it was worth the full value upon which 
the insurance was calculated, and that no insurance company or agent 
shall be permitted to insert in or attach to such policy a coinsurance 
clause, three-quarters valuation clause, or other like clause, a fire 
company can issue a schedule policy covering both insurable realty 
and personalty, other than household and kitchen furniture, and 
attach a three-quarters valuation clause, with an express stipulation 
confining its application to the items of personalty listed and valued 
under separate heads. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


2. INSURANCE—FIRE INSURANCE—POLICIES—AGREEMENTS. 

Under Code 1906, as amended by Laws 1912, c. 224, which provides that 
no three-fourths valuation clause shall be attached to policy cover- 
ing real property or buildings, household or kitchen furniture, it 
is improper for the parties to agree that, for the purpose of a fire 
policy, machinery in a building should be considered as personalty 
and subject to three-fourths valuation clause. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


Appeal from Circuit Court, Warren County; H. C. Mounger, Judge. 

Action by G. T. Darden against the Liverpool & London & Globe In- 
surance Company. There was judgment for plaintiff for an insufficient 
sum, and he appeals. Reversed and remanded. 


T. G. Birchett, of Vickshurg, for Appellant. 
McLaurin & Armistead, of Vicksburg, for Appellee. 


a Decision rendered, May 31, 1915. 68 South. Rep. 485. 
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FAGER ev at. vs. COMMERCIAL UNION ASSUR. CO. 
(No. 11562.)* 


(Kansas City Court of Appeals. Missouri.) 


1. INSURANCE— FIRE INSURANCE— DISTINCT CLASSES OF 
PROPERTY—SEPARATION—EFFECT. 


Where a fire policy separates the insured property into distinct classes, 
specifying the amount of insurance upon each, such contract is 
severable into as many contracts as there are classes of property 
insured on separate valuations, and the fact that the policy is void 
as to the insurance on one class will not necessarily impair its 
validity as to another class. 


(For other cases, see Insurance, Cent. Dig. § 252; Dec. Dig. § 140.) 


2. INSURANCE — FIRE INSURANCE — SEPARATION INTO DIS- 
TINCT CLASSES OF PROPERTY — INSTRUCTION. 


Where the parties have agreed upon separate valuations of the different 
classes of property covered by a single policy, thereby making 
each class covered a separate matter of contract, it is error to 
submit the case to the jury as though the whole insurance were a 
unit, since such a course would permit the jury to ignore the sep- 
arate valuations in the policy, and to award a greater recovery on 
one class than the policy valuation allowed. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


3. INSURANCE—FIRE INSURANCE—ACTION ON POLICY—IN- 
STRUCTIONS. 


In an action on a policy of fire insurance, which assigned separate valua- 
tions to the realty and personalty covered, thus being made up of 
separate contracts, where the court instructed that if the jury found 
for the plaintiff on account of loss of personal property, they 
should assess damages at the value of such property, not exceeding 
the policy limit, and that if they found for the plaintiff on account 
of damage to the realty the amount of recovery was the expenditure 
necessary to rebuild, in a sum not exceeding the policy limit, such 
instructions properly observed the distinction between the two classes 
of property covered by the policy, while correctly stating the measure 
of damages. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


4. INSURANCE—FIRE INSURANCE—DAMAGES—CONCURRENT 
INSURANCE—AFFIRMATIVE DEFENSE. 


In an action on a fire policy, the defense that there was other concurrent 
insurance, lessening the amount of plaintiff's loss, was affirmative, 
and evidence supporting it was not admissible unless it was specially 
pleaded. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. 
Dig. § 645.) 

5. INSURANCE—FIRE INSURANCE—DAMAGES—PENALTY FOR 
VEXATIOUS REFUSAL TO PAY—STATUTE. 

The penalty assessed by Rev. St. 1909, § 7068, providing that when any 
insurance company has vexatiously refused to pay a loss, damages 


* Decision rendered, May 24, 1915. 176 S. W. Rep. 1064. 
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of 10 per cent of the loss and a reasonable attorney’s fee may be 
allowed the plaintiff, was improperly assessed by the jury, where 
the verdict found the liability of the defendant to be materially less 
on each count of the petition than alleged by the plaintiff. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Bates County; C. A. Calvird, Judge. 

Action by Grace Fager and another against the Commercial Union 
Assurance Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed, on condition that a remittitur be filed; otherwise, reversed 
and remanded. 


Fyke & Snider, of Kansas City, and Smith & Chastain, of Butler, 
for Appellant. 
Silvers & Silvers, of Butler, for Respondents. 


‘ 


TURK vs. GLOBE FARMERS’ TOWN MUT. INS. CO. 
(No. 11559.)* 


(Kansas City Court of Appeals. Missouri.) 


INSURANCE—ACTION ON POLICY—DEFENSES—PROOF. 


An insurance company which would interpose defenses peculiarly avail- 
able to town mutual companies, under Rev. St. 1909, § 7166, declar- 
ing that no officer or agent of such companies shall be authorized 
to waive any conditions of the application or policy, unless such 
waiver is in writing upon the policy, or attached thereto in writing, 
or consented to by the secretary in writing, has the burden of prov- 
ing the fact of its incorporation under sections 7159-7178, relating 
to town mutual companies; and the mere fact that the name of 
the company could he used as the name of a town mutual company 
was no proof that it was a corporation of that kind. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


Appeal from Circuit Court, Vernon County; B. G. Thurmond, Judge. 

Action by Ella Turk against the Globe Farmers’ Town Mutual In- 
surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Templeton & Hales, of Rich Hill, and W. W. Bressler and Fyke & 
Snider, of Kansas City, for Appellant. 

Silvers & Dawson, of Butler, and W. M. Bowker, of Nevada, Mo., for 
Respondent. 


* Decision rendered, May 3, 1915. Rehearing denied, May 24, 1915. 
176 S. W. Rep. 416. 
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RICE et au. vs. DETROIT FIRE & MARINE INS. CO. 
or Detroit, Micu. (No. 11029.)* 


(Kansas City Court of Appeals. Missouri.) 


1, INSURANCE— ACTIONS ON POLICIES—QUESTIONS FOR 
JURY. 


In an action on a fire insurance policy covering a stock of merchandise, 
evidence held to make a question for the jury as to whether insured 
burned, or caused to be burned, the store containing the merchandise. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE— ACTIONS ON POLICIES — ADMISSIBILITY OF 
EVIDENCE. 


Where, in an action on a fire insurance policy, defended on the ground 
that insured burned the property, or caused it to be burned, plaintiff 
sought to recover damages for a vexatious refusal to pay the loss, 
evidence as to the expenses incurred by an insurance adjustment com- 
pany in carrying out a plan to coerce insured into surrendering the 
policies and admitting his connection with the fire was admissible on 
the issue of a vexatious refusal to pay. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


9. INSURANCE—ACTIONS ON POLICIES—DAMAGES—PENALTY 
FOR VEXATIOUS REFUSAL TO PAY. 


In an action on a fire insurance policy, where plaintiff's evidence tended 
to show that he had no connection with the fire, and that those con- 
nected with an insurance adjustment company having charge of the 
matter conspired to coerce him by fraud and duress into surrender- 
ing his policies and admitting his connection with the fire, it war- 
ranted the jury in assessing a penalty for a vexatious refusal to pay. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, Judge. 

Action by W. J. Rice and another against the Detroit Fire & Marine 
Insurance Company of Detroit, Mich. From a judgment for plaintiffs, 
defendant appeals. Affirmed. 


Fyke & Snider and IJ. J. Ringolsky, all of Kansas City, for Appellant. 
Yates & Mastin, of Kansas City, for Respondents. 


* Decision rendered, July 6, 1914. On rehearing, May 31, 1915. 176 
S. W. Rep. 1113. 
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RIGGIO vs. FIDELITY-PHENIX FIRE INS. CO. 
(No. 14015.)* 
(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE—PROOF OF LOSS—WAIVER. 


Where an insurance company denied liability on a fire insurance policy 
because it claimed the fire was of an incendiary origin, it waived the 
provision of the policy that the loss should not be payable until 
sixty days after proof thereof. 


(For other cases, see Insurance, Cent. Dig. § 1493; Dec. Dig. § 597.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Peter Riggio agaifist the Fidelity-Phenix Fire Insurance 
Company. Judgment for the plaintiff on appeal from a justice of the 
peace, and defendant appeals. Affirmed. 


Fauntleroy, Cullen & Hay, of St. Louis, for Appellant. 
Henry M. Walsh, of St. Louis, for Respondent. 


* Decision rendered, May 4, 1915. 176 S. W. ‘Rep. 280. 
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MARTYNE vs. AMERICAN UNION FIRE INS. CO. 
OF PHILADELPHIA ET AL.* ; 
(Supreme Court of New York, Appellate Division, Second Department.) 


1, INSURANCE—DISSOLUTION—REFUND OF PREMIUMS. 


Under General. Corporation Law (Consol. Laws, c. 23) § 256, a person 
insured has an option to take a refund of unearned premiums upon 
cancellation of the policy. In Pennsylvania such an option to demand 
a refund, exercised after the insurer has made an assignment for 
the benefit of creditors, creates a debt of liquidation, to come in 
ratably with the claims of other creditors. After the dissolution of 
an insolvent insurance company of Pennsylvania, an insured party 
in New York sued for return premiums and levied attachments, 
seeking to hold unearned premiums refundable to the insolvent com- 
pany upon reinsurance by a Russian insurance company. Held that, 
while plaintiff might have a claim provable in liquidation in the courts 
of Pennsylvania, he had no right to sue thereon in New York, and 
thus create a preference of himself as creditor. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 
2. INSURANCE—ACTIONS—SERVICE OF PROCESS. 


After dissolution of a foreign insurance company, service of process on 
its former agents and service by publication against the corporation 
is wholly void, and any judgment entered thereon is a nullity. 


(For other cases, see Insurance, Cent. Dig. § 33; Dec. Dig. § 26.) 
* Decision rendered, May 14, 1915. 153 N. Y. Supp. 433. 
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Appeal from Special Term, Kings County. ‘ ‘ , 

Action by Charles W. Martyne against the American Union Fire 
Insurance Company of Philadelphia and Charles Johnson, as Insurance 
Commissioner. From an order of the Special Term, vacating a service 
of summons, warrant of attachment, and levy thereunder, plaintiff appeals. 
Order affirmed. 


Argued before Jenks, P. J., and Carr, Rich, and Putnam, JJ. 


Edward Sandford, of New York City’ (Wharton Poor, of North 
Flushing, on the brief), for Appellant. 
James E. Finegan, of New York City, for Respondents. 
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VAN ARSDALE-OSBORNE BROKERAKE CO. vs. 
WILSON er at. (No. 4364.)* 


(Supreme Court of Oklahoma.) 


INSURANCE — BROKERS — SOLICITOR’S CONTRACT — REPAY- 
MENT OF COMMISSION ON CANCELED POLICIES. 

Where an agent for a brokerage company enters into a solicitor’s contract 
and agrees therein that the company may charge back to said solicitor, 
and said solicitor shall be liable for all commissions paid him on can- 
celed policies written by or through him or his predecessors, held, 
that the solicitor and his surety are only liable for commission paid 
to the solicitor under the terms of the contract. 


(lor other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Commissioners’ Opinion, Division No. 3. Error from County Court, 
Grant County; J. W. Bird, Judge. 

Action by the Van Arsdale-Osborne Brokerage Company, a corpora- 
tion, against J. E. Wilson and another. Judgment for defendants, and 
plaintiff brings error. Affirmed. 


E. L. Foulke and C. A. Matson, both of Wichita, Kan., and F. G. Wall- 
ing, of Tulsa, for Plaintiff in Error. 
Sam P. Ridings, of Medford, for Defendants in Error. 


* Decision rendered, April 27, 1915. 148 Pac. Rep. 686. Syllabus by 
the Court. 
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LAURENZI er ax. vs. ATLAS INS. CO. ev. Au.* 


(Supreme Court of Tennessee.) 


1, INSURANCE—FIRE INSURANCE—RIGHT OF MORTGAGEE. 


A fite policy stipulated that with insurer's consent an interest under the 
policy might exist in favor of a mortgagee on conditions attached 
to the policy, and that insurer should not be liable for a greater pro- 
portion of any loss than the amount insured bore to the whole in- 
surance, valid or not, and permitted other insurance. Subsequently 
insured gave a mortgage, and a rider attached to the policy pro- 
vided that loss, if any, should be payable to the mortgagee as his 
interest might appear, but that in case of any other insurance the 
insurer should not be liable for a greater proportion of any loss than 
the sum insured bore to the whole amount of insurance on the prop- 
erty. Insured had procured another policy, of which the mortgagee 
had no knowledge. Held, that the contract evidenced by the rider 
was distinct from the policy, and protected the mortgagee to the 
extent of his interest, to the amount of the face of the policy, if 
necessary, and the stipulation as to contribution in the policy or in 
the rider did not limit the mortgagee’s rights. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 
2. INSURANCE—CONTRACTS—REPUGNANT STIPULATIONS. 


Where two clauses of a fire policy are so repugnant that they cannot stand 
together, the first governs, rather than the last, especially where the 
tirst clause expresses the chief object of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


3. INSURANCE—FIRE INSURANCE—“TOTAL LOSS’”—WHAT IS. 


A wooden structure is a total loss within Acts 1909, c. 447, making an 
insurer liable for the amount of the policy in the event of a total loss, 
where the roof and the walls, excepting on one side, and part of 
the front porch were wholly destroyed, and the wall on the one side 
and part of the porch were so badly burned in places that the lumber 
was not worth the labor of removal, and the walls standing were con- 
sidered so dangerous by municipal authorities that they were required 
to be taken down, though the floor remained uninjured, except that 
a large hole was burned through it, and though the brick foundation 
on which the structure stood was unimpaired; since the identity and 
specific character of the structure as a building were obliterated. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Total Loss.) 


4. INSURANCE—FIRE INSURANCE—LIABILITY OF INSURANCE 
COMPANY. 


An insurance company may comply with Acts 1909, c. 447, authorizing 
insurance companies to contract with insured that he shall maintain 
insurance on the property to the extent of an agreed proportion of 
the actual cash value thereof, and providing that insured, failing so 
to do, shall be a coinsurer to the extent that his insurance then in 
force is less than the amount of such agreed proportion, and may also 


* Decision rendered, May 22, 1915. 176 S. W. Rep. 1022. 
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stipulate the insurable value of the property, but its failure to do 
either does not prevent the applicability of the provision making in- 
surer liable for the amount of the policy in the event of a total loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1266-1268; Dec. Dig. § 493.) 


5. INSURANCE—FIRE INSURANCE—RIGHT OF MORTGAGEE— 
AGREEMENTS BETWEEN MORTGAGOR AND INSURER— 
EFFECT. 

An agreement between a mortgagor and a fire insurance company as to 
the amount of loss payable to the mortgagee as his interest may 
appear, made without knowledge of the mortgagee, is not binding on 
him, and he may recover the full amount of the policy in the event 
of a total loss, if necessary to satisfy his interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


6. INSURANCE—FIRE INSURANCE—LOSS—ESTOPPEL. 

One may show that a fire loss is more than that stated in the proofs, 
unless he has been guilty of fraud, or insurer has acted on the proofs 
in such a manner that to permit further proof of loss would be in- 
equitable. 

(For other cases, see Insurance, Cent. Dig. §§ 1359-1361; Dec. Dig. § 550.) 


Certiorari to Court of Civil Appeals. 

Suit by Eugene Laurenzi and another against the Atlas Insurance 
Company and another. There was a judgment of the Court of Civil Ap- 
peals modifying a decree for complainants, and defendants bring certiorari. 
Decree of the Court of Civil Appeals modified, and that of the chancellor 
affirmed. 


Randolph & Randolph, of Memphis, for Plaintiffs. 
R. Lee Bartels; of Memphis, for Defendants. 


ee 


LIVERPOOL & LONDON & GLOBE INS. CO. vs. LESTER 
| et AL. (No. 450.)* 
(Court of Civil Appeals of Texas. El Paso.) 


1, INSURANCE—INDEMNITY—RISKS—STATUTE. 


Under Rev. St. § 4947, providing that any policy provision that answers 
in the application, if false, shall avoid the policy, shall constitute 
no defense to any suit thereon, unless it is shown at the trial that 
the misrepresentation was material to the risk, a statement in a 
policy indemnifying insured against direct loss by fire of the divi- 
dends of certain stock, that it was understood that for three years 
prior thereto the company had earned a dividend of 25 to 30 per 
cent per annum, was not promissory in its nature, and, in view of 
findings that the defendant’s agents knew that the company had not 
earned such dividends and that even if they had known would have 
issued the policy, was not material to the risk and no defense. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255. ae 


* Decision rendered, ‘Apr. 29, 1915. Rehearing denied, May 20, ), 1915. 
176 S. W. Rep. 602. 
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2. INSURANCE — AVOIDANCE— FALSE REPRESENTATIONS — 
WAIVER. 


Where the agents of defendant company knew when they issued a policy 
indemnifying insured against loss of dividends that the corporation in 
which insured held stock had not earned dividends of 25 to 30 
per cent for each of the three preceding years, the issuance of the 
policy stating that it was understood that for three years prior thereto 
the corporation had earned such dividends, estopped the company 
to question the validity of the policy on the ground that the dividends 
paid were in fact less than as stated. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-977; 
Dec. Dig. § 377.) 


3. INSURANCE--ACTION ON POLICY—QUESTION FOR JURY. 

In an action on an indemnity policy, where plaintiff testified to a telephone 
conversation with the defendant’s agent which was denied by de- 
fendant, the question of the identity of the party with whom plaintiff 
had the conversation was for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


4. INSURANCE—ACTION ON POLICY—EVIDENCE—FRAUD. 


In an action on an indemnity policy, evidence as to conversations years 
prior to the date of the policy sued on forming the basis of the sub- 
sequent renewals of the policy, were admissible on the defense of 
fraud based upon misrepresentation and concealment as to the earn- 
ings of the company, against loss on whose dividends the policy 
indemnified. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1681, 1682-1685; Dec. 
Dig. § 665.) 


7. INSURANCE—AVOIDANCE—MISREPRESENTATIONS. 


Where an insurer would have issued an indemnity policy knowing the 
truth as to the matters claimed to have been misrepresented and was 
not influenced by the representations made, their falsity would not 
avoid the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


9. INSURANCE—INDEMNITY—AMOUNT OF RECOVERY. 


Under a policy indemnifying the insured in the amount of $10,750 in 
the difference between a usual corporation dividend of 25 per cent 
per annum and the amount less than that sum actually earned or 
paid, occasioned solely by fire, where it appeared that the property 
of the company destroyed by fire was valved at $80,000, on which 
there was $68,000 insurance, that its capital stock was $100,000, that 
plaintiff owned stock of the par value of $43,000, that the net proceeds 
during the year when the property was wholly destroyed were $10,480, 
which reduced by expenses left a balance of $7,139, a judgment de- 
ducting 43 per cent of such balance and awarding judgment for the 
difference between such deduction and the face of the policy, $7,680.18, 
was proper. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Error from District Court, Harris County; Chas. E. Ashe, Judge. 
Action by J. E. Lester & Co. against the Liverpool & London & Globe 

oo Company. Judgment for plaintiffs, and defendant brings error. 
rmed. 
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Thompson, Knight, Baker & Harris and W. C. Thompson, all of 
Dallas, for Plaintiff in Error. ; 

Andrews, Streetman, Burns & Logue, of Houston, for Defendants in 
Error. 


CAMDEN FIRE INS. ASS’N vs. BOMAR. (No. 7341.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—FORFEITURE—CHANGE IN TITLE OR POSSES- 
SION. 

D., holding an insurance policy on a building payable to the holder of a 
vendor’s lien, negotiated an exchange of property with real estate 
agents, who represented to him that H. was the purchaser, and had 
the deed made to H. D. told the insurance agent of the sale, trans- 
ferred the policy to H., with the agent’s consent. H. had not agreed 
to buy the property, the agents having acted upon the assumption 
that they would be able to negotiate a sale to him. Held, that if the 
deed did not pass title to H., it remained in D., and there was no 
change in the title, possession, or interest within a provision of the 
policy, «vhile if the deed did pass the title to H. such change in title was 
expressly consented to and the policy was not invalidated. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


2. INSURANCE — FORFEITURE — MISREPRESENTATION OR 
CONCEALMENT OF MATERIAL FACT. 

D.’s statement to the insurance agent that he had sold the property to 
H. was not such a concealment or misrepresentation of a material 
matter as invalidated the policy, there having been no misrepresenta- 
tion or concealment, but only a statement concerning a matter relative 
to which D. had been misinformed. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


3. INSURANCE—ACTIONS ON POLICIES—INTEREST—“LIQUI- 
DATED DEMAND.” 

Under Rev. St. 1911, art. 4874, providing that a fire insurance policy, 
in case of a total loss by fire of the property insured, shall be a 
“liquidated demand” against the company for the full amount of 
the policy, provided that this shall not apply to personal property, 
upon the total destruction of an insured building by fire, neither 
notice nor proof: of loss was necessary, the claim being due upon 
demand, a provision in the policy that the loss should not become 
payable until sixty days after notice and satisfactory proof of the 
loss became inoperative and without force, and, payment of the loss 
having been refused, interest was recoverable from the date of the fire. 


(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 
Appeal from District Court, Dallas County; Kenneth Foree, Judge. 
Action by L. H. Bomar against the Camden Fire Insurance Associa- 


* Decision rendered, Apr. 17, 1915. Rehearing denied, May 15, 1915. 
176 S. W. Rep. 156. 
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tion and others. From a judgment for plaintiff, the defendant named 
appeals. Affirmed. 


W. W. Hilbrant, of Dallas, for Appellant. 
Cecil L. Simpson, of Dallas, for Appellee. 


GODDARD vs. NORTHWESTERN MUT. FIRE ASS’N. 
(No. 12247.)* 


(Supreme Court of Washington.) 


1. INSURANCE—FORFEITURE—NON PAYMENT OF NOTES FOR 
PREMIUMS. 


An insurance company issued a policy to its agents for assignment by 
them which provided that the premium should be due when the 
insurance became effective, that thirty days’ grace would be allowed, 
and that the insurer should not be liable for any loss occurring while 
insured was delinquent on any premium payment. The agents issued 
to plaintiff a certificate of assignment for a part of the insurance 
reciting that it was in consideration of $35 in hand paid. The pre- 
mium was paid by a note which was overdue when a fire occurred. 
Neither the policy, the certificate of assignment, nor the note con- 
tained any provision for the termination of the insurance by a 
failure to pay the note. Held that, in the absence of such provision, 
the note was accepted as cash in full payment of the premium, and 
its nonpayment at maturity did not affect the insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 913, 916-922, 924; Dec. 
Dig. § 360.) 


3. INSURANCE—EXTENT OF LOSS—SALVAGE. 


In an action on a fire insurance policy covering wheat in a warehouse, 
a verdict for the full market value of the wheat was excessive, where 
it appeared that plaintiff owned nearly all the wheat in the ware- 
house, that the owner of the warehouse sold with plaintiff’s consent 
a quantity of damaged wheat after the fire, and that he credited 
several hundred dollars of the proceeds of such sales to plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1293, 1294; Dec. Dig. § 508.) 


Department 1. Appeal from Superior Court, Whitman County; 
R. L. McCrosky, Judge. 

Action by W. H. Goddard against the Northwestern Mutual Fire As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed on 
condition that plaintiff file remittitur. 


Corwin S. Shank and H. C. Belt, both of Seattle, and F. L. Stotler, 
of Colfax, for Appellant. 

Thos, A. E. Lally, of Spokane, Chas. R. Hill, of Colfax, and Martin 
J. Gannon, of Dixon, Ill., for Respondent. 


* Decision rendered, May 27, 1915. 148 Pac. Rep. 893. 
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ACCIDENT AND HEALTH. 







COURT OF APPEALS OF KENTUCKY. 








CASUALTY CO, OF AMERICA 






vs. 


TAYLOR.* 











INSURANCE—-ACCIDENT POLICY—CONSTRUCTION. 

In an action upon a policy of insurance providing that, if death resulted 
from bodily injuries “effected directly and independently of all other 
causes through external, violent, and accidental means,” the insurer 
would pay the sum of $2,000, and, if death resulted from wounds 
“intentionally inflicted upon the assured by any person,” the insurer 
would pay $400, evidence held insufficient to show that deceased 
came to his death from blood poisoning or gangrene that set in 
from some independent cause intervening subsequent to the in- 
flicted wounds, but that his death was the natural and reasonable 
result of the wounds, so that the insurer was liable only in the 
amount of 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 

Dig. § 665.) 




















Appeal from Circuit Court, Knox County. 
Action by Sarah J. Taylor against the Casualty Company of America. 
Judgment for plaintiff, and defendant appeals. Reversed. 






J. D. Tuggle, of Barbourville, for Appellant. 
Golden & Lay, of Barbourville, for Appellee. 






CARROLL, J. 

George F. Taylor had a policy ‘of insurance in the appellant 
company; his widow, the appellee, being named as beneficiary. 
On April 30, 1913, Taylor was intentionally stabbed by one 
Thomas Brogan, and died on the 3d day of May following. The 
principal issue made in the record and briefs is whether his death 
was caused by the wounds inflicted by Brogan or by blood poison- 
ing or gangrene that set up in these wounds soon after they were 
inflicted. 

The policy contract stipulated that, if the death of the insured 
resulted from bodily injuries “effected directly and independently 
of all other causes through external, violent, and accidental 
means,” the company would pay the principal sum of $2,000. 
There was a further condition in the policy that, if his death re- 
sulted from wounds “intentionally inflicted upon the assured by 
any person, the limit of the liability of the company should be 
one-fifth of $2,000, or $400.” The company declined to pay the 
beneficiary exceeding $400, and thereupon this suit was brought, 


* Decision rendered, May 20, 1915. 176 S. W. Rep. 194. 
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asking a judgment for $2,000, the full amount the company 
agreed to pay in case of his death from external, violent, and 
accidental means. 

It is doubtful if the petition states a cause of action, but, in the 
view we have of the case, it is not important to point out the in- 
sufficiency of it. The answer pleaded that the insured came to 
his death by knife wounds intentionally inflicted by Brogan, and 
averred that, under the contract of insurance, the liability of the 
company was limited to $400, which sum it averred it had 
offered to pay. It also, subsequent to the filing of its answer, 
offered to confess judgment for this sum, and costs, with: in- 
terest from the time of the death of the insured. On the trial 
of the case there was a verdict and judgment for $2,000, followed 
by this appeal. 

We think the liability of the company was limited to $400, and 
will briefly state the reasons for this conclusion. The evidence 
shows, without contradiction, that Taylor was intentionally at- 
tacked and stabbed by Brogan, whose evident purpose was to kill 
him, and he would almost certainly have done so except for the 
interference of a bystander. So that, if ‘Taylor’s death was the 
natural and reasonable result of the wounds inflicted by Brogan, 
there is no doubt that $400 is all the company should be required 
to pay in satisfaction of the policy contract. It is, however, in- 
sisted by counsel for the beneficiary that the death of the insured 
was not caused by the wounds inflicted by Brogan, but by blood 
poisoning or gangrene that afterwards set up in these wounds, 
and it is upon this theory that this blood poisoning er gangrene 
was an accidental, intervening cause that produced his death that 
the beneficiary was enabled to recover the sum of $2,000. 

The doctor who attended the insured testified that he found 
him out on the ground where the difficulty occurred a short while 
afterward, and that he had several cuts about his body, one around 
his neck, others in the shoulder, a few on the hand, and one on 
the left thigh about six or nine inches long. He also said that 
none of these wounds were in a vital part, nor were they of such 
a nature as to produce death in themselves; that after washing 
his wounds and treating them with iodine to prevent infection, 
he dressed them; that the next day he visited the insured and 
washed and redressed his wounds with the usual applications 
and in the usual manner. Asked what caused his death, he said 
it was gangrene caused by infection, and that the infection was 
produced by germs that gained an entrance into the wounds. He 
also said that, while the knife wounds were not themselves fatal, 
the germs that produced the infection were able to accomplish 
this result on account of the wounds. 

It further appears from the evidence of the wife and son of 
the insured that on the day following the injury they unloosened 
sonte of the bandages on his wounds, especially on his thigh, with 

Vol. XLVI.—14. 
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their hands, which had not been washed or cleansed, and that the 
insured rubbed the wound on his thigh with his unwashed hands ; 
and the doctor said that, assuming the germicides and antiseptics 
had performed their proper office, the loosening of these bandages 
and the rubbing of the wounds would have permitted the germs 
to gain an entrance, and it was possible that the wounds might 
have become infected in this way. 

It also appears from the testimony of this physician that gan- 
grene or blood poisoning is one of the consequences that might 
follow an open wound in the human body, and that the insured 
died as a result of the blood poisoning or gangrene which was 
caused, in the first instance, by the wound inflicted by Brogan, 
and that there would have been no blood poisoning or infection of 
any kind except for these wounds. It is also shown by his 
evidence that this infection may be produced as the result of the 
failure of the surgeon who dresses the wounds to properly dis- 
infect his instruments; or, in other words, that blood poisoning 
or gangrene may set up in a wound as the result of very slight 
neglect or inattention, or from any cause that brings into con- 
tact with the wound some unclean object. The son and wife of 
the insured testified, in substance, that two days before he died 
they cut and untied the bandage around the wound on his thigh 
with their hands, and that he rubbed his hand over the wound. 

We think from this evidence that it would be pure speculation 
and guesswork to say that the cause of the death of the insured, 
independent of other causes, was gangrene produced by the re- 
moving of the bandages and the rubbing of the wound. It is 
equally as reasonable, if not more so, to assume that the infectious 
condition that set up in these wounds was produced by the knife 
with which they were inflicted and by the unsanitary condition 
surrounding the deceased from the time he was cut until his 
death. The attending physician was not, of course, responsible 
for these conditions, and, we have no doubt, did everything he 
could do under the circumstances to properly dress the wounds 
and give to the patient such attention as he required. But never- 
theless we are well satisfied that the evidence is entirely insuffi- 
cient to show that the deceased came to his death from blood 
poisoning or gangrene that set up from some independent cause 
that intervened subsequent to the infliction of the wound. 

Wherefore the judgment is reversed, and, if there should be 
another trial, and the evidence is substantially the same, the court 
will take the case from the jury and enter a judgment against the 
company for the amount for which it offered to confess judgment. 
In the event the case takes this course, the costs following the 


offer to confess judgment will be adjudged as provided in section 
640 of the Code. 
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AMERICAN NAT. INS. CO. vs. WILSON. (No. 442.)* 
(Court of Civil Appeals of Texas. El Paso.) 


2. INSURANCE—HEALTH INSURANCE — BREACH — DAMAGES. 

Where there is a mere refusal, not amounting to total repudiation of 
the contract on the part of an insurance company, to pay sick bene- 
fits to which the insured is entitled under a policy of health insurance, 
the measure of damages is the amount of the payments to which 
plaintiff is entitled under the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1789, 1790, 1792-1794; 
Dec. Dig. § 672.) 


3. INSURANCE— HEALTH INSURANCE— BREACH — RESCIS- 
SION. 


Where defendant insurance company, upon sickness of the plaintiff, not 
only refused to pay the sick benefits to which plaintiff's health policy 
entitled him, but absolutely repudiated all liability, claiming that 
the instrument was a life policy, the breach was such a complete 
repudiation of the insurer’s contract as to give the plaintiff the 
right to rescind and to recover as his measure of damages premiums 
paid, with interest, less any amount of payments which might have 
been made to him under the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 194, 524-530; Dec. 
Dig. § 244.) ° 


Appeal from Harris County Court; Clark C. Wren, Judge. 
Action by Horace Wilson against the American National Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Lane, Wolters & Storey, of Houston, Williams & Neethe, of Galveston, 
and Jones, Jones & Hardie, of El Paso, for Appellant. 
Atkinson, Graham & Atkinson, of Houston, for Appellee. 


* Decision rendered, May 6, 1915. 176 S. W. Rep. 623. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


MURCH BROS. CONST. CO. 
VS. 


FIDELITY & CASUALTY CO. or New York. (No, 13948.)* 


1. INSURANCE— CASUALTY INSURANCE—RISKS AND LIA- 
BILITY. 


Plaintiff, a construction company, took out an employer’s liability policy 
against loss from common law or statutory liability, which in terms 
excluded liability for injury due to the employer’s failure to observe 
any ordinance of which he had knowledge, and provided that the 
insured should defend any action against the employer, and that 
the employer should not settle any claim, except at its own cost, 
without the insurer’s written consent, and that no action should 
be brought against the insurer except for logs actually sustained 
within sixty days from the day of judgment after trial of the issue. 
Plaintiff was sued by an employee for injury alleged to have resulted 
from the breach of a known ordinance and from common law negli- 
gence, and the insured undertook the defense, and after the reversal 
of a voluntary nonsuit on the ground that the employee’s evidence 
as to the violation of the ordinance entitled him to go to the jury, 
and a second reversal, after judgment against the employer, for error 
in instructions relating to the ordinance violation, and pending a 
motion for a new trial, the insurer withdrew from the defense on 
the ground that the only liability involved was a violation of the 
ordinance, for which it was not liable, and the complaint was 
amended so as to charge only common law negligence, and a consent 
judgment for the employee was taken and paid. Held, in the em- 
ployer’s suit on the policy, that as the insurer had withdrawn from 
the defense before the issue of its liability upon the employer’s com- 
mon law negligence was determined, and as it had the right to offer 
evidence on such issue in the court below, where such issue was 
submitted, that it had had its day in court and was liable on the policy. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—CASUALTY INSURANCE—EMPLOYER’S COM- 
PROMISE OF CLAIM—NOTICE. 

In such case the insurer, having voluntarily and unequivocally abandoned 
the defense on the ground that the only issue was that of the em- 
ployer’s breach of a known ordinance, for which it was not liable 
under the policy, was not entitled to notice of an amendment of the 
petition, so as to rest the employee’s recovery on the employer’s 
common law negligence, for which it was liable upon the policy. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


* Decision rendered, Apr. 6, 1915. On motion for rehearing, May 18, 
1915. 176 S. W. Rep. 399. 
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3. INSURANCE — CASUALTY INSURANCB— COMPROMISE OF 
EMPLOYER—MOTIVE. 


In such case, where the employer, under the terms of the policy, had a 
right against the insurer for the payment of any judgment recovered 
against it, provided the injury was not the result of its violation 
of a known ordinance, the motive and purpose of the employer, 
after the insurer’s abandonment of the defense, in consenting to 
an amendment of the employee’s petition, so as to omit the allega- 
tion of a breach of a known ordinance and to allege its common 
law negligence, for which the insurer was liable, was within its 
right, and was not bad faith as toward the insurer. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


On Motion for Rehearing. 


4. INSURANCE—CASUALTY INSURANCE—RISKS AND LIA- 
BILITY—COMMON LAW NEGLIGENCE. 


Where an employer’s liability policy insured against damages recovered 
by an employee by reason of the employer’s common law negligence, 
and the insurer abandoned the defense of an employee’s action al- 
leging the employer’s liability for such negligence, and for its failure 
to observe a known ordinance, for which latter negligence the insurer 
was not liable under its policy, leaving the issue of its liability on 
the ground of the employer’s common law negligence undetermined, 
the amendment of the employee's petition, on which a consent judg- 
ment was entered and paid, so as to allege that the employer negli- 
gently ordered the employee to pass over beams and girders where 
there were no floors, was immaterial, since negligence, if any, in 
such order, inhered in the issue of common law negligence. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from St. Louis Circuit Court; Wm. T. Jones, Judge. 

Action by the Murch Bros. Construction Company against the Fidelity 
& Casualty Company of New York. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

One Eugene W. Butts (the name also spelled Butz), brought his 
action against Murch Brothers Construction Company, a corporation, 
hereafter referred to as the Construction Company, to the October, 1903, 
term of the circuit court of the city of St. Louis. The petition in that 
case, after alleging that Butz, while in the employment of that company, 
fell through the girders of a building on the third story to the basement 
and sustained injuries described, charged the negligence thus :-— 

“And the plaintiff avers that the defendant negligently failed to 
have the girders or joists on the third floor, and above the second 
floor, of said building covered with board, or other suitable material as 
said building progressed so as to sufficiently protect workmen and this 
plaintiff from falling through such girders or joists, and sustaining in- 
jury thereby, as required by section 165 of the Revised Ordinances of 
the city of St. Louis, which violation of said ordinance was the direct 
cause of plaintiff’s injury as aforesaid. 

“And plaintiff further avers that the defendant was further negli- 
gent in providing such place for him to work, in the discharge of the duties 
of his employment, without having said girders or joists covered to 
prevent him from falling through said girders and sustaining injury 
thereby, which negligence of the defendant directly contributed to cause 
plaintiff's said injuries.” 

Averring that in consequence of the injuries sso sustained, he had 
been permanently crippled and disabled, Butz, the plaintiff in that case, 
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laid his damages at $15,000, for which he demanded judgment. It appears 
that the Construction Company, defendant in that case, held what is 
called “an employer’s liability policy,” issued to it by the Fidelity & 
Casualty Company of New York, hereafter referred to as the Insurance 
Company, or Casualty Company, which policy was in force at the date 
of the accident and insured the Construction Company against loss from 
common law or statutory liability for damages on account of bodily in- 
juries or death, suffered or sustained within the period of the policy, 
by any employee or employees of the Construction Company, while on 
duty at St. Louis and engaged in the work of the Construction Company 
as carpenters and laborers. The maximum amount of the liability 
for injury or death to a single employee was $2,500. It is further pro- 
vided that the policy does not cover loss from liability “for injuries 
occasioned by reason of the failure of the assured to observe any local 
ordinance of which he has knowledge.” Among the general agreements 
in the policy are these: That the assured, upon the occurrence of any 
accident, shall give immediate written notice thereof, with the fullest in- 
formation obtainable at the time to the insuring company, and shall 
also give notice with full particulars of any claim that may be made on 
account of the accident, and shall at all times render to the insurer 
all co-operation and assistance in its power in and about the settlement 
or defense of the claim, it being provided that if thereafter any suit 
is brought against the assured to enforce a claim for damages ‘“‘on account 
of an accident covered by this policy,” the assured shall immediately 
forward to the home office of the insurer any summons or process as 
soon as it shall have been served on it “and the company will at 
its own cost defend against such proceeding in the name and on behalf 
of the assured, or settle the same, unless it shall elect to pay to the 
assured the indemnity provided (here $2,500), in Clause A of Special 
Agreement as limited therein.” The policy further provided that the 
assured “shall not settle any claim except at his own cost, nor incur 
any expense, nor interfere in any negotiation for settlement or in any 
legal proceeding, without the consent of the company previously given 
in writing; but he may provide at the time of the accident such im- 
mediate surgical relief as is imperative.” It was further provided that 
no action would lie against the company as respects any loss under the 
policy, unless it shall be brought by the assured himself to reimburse 
him for loss actually sustained and paid by him in satisfaction of a 
judgment within sixty days from the date of such judgment and after 
trial of the issue. Notified of the accident and of the suit, the Fidelity 
& Casualty Company, in the name of the Murch Brothers Construction 
Company, took up the defense of this action through its own attorney, 
Percy Werner, Esq., of St. Louis, who appears then to have been the 
sole attorney for the defendant in that case, Amos R. Taylor, Esq., rep- 
resenting Butz through the whole litigation. 


The answer upon which the case was tried at this first trial, signed 
by Mr. Werner, after admitting certain formal matters, and admitting 
that plaintiff Butz was in its employ as a laborer on the third floor of 
the building, and that he fell therefrom and received certain injuries, 
denies each and every other allegation in the petition. Further answering, 
it set up assumption of risk and contributory negligence by Butz. 

It appears that after the institution of this action, and prior to its 
first trial, Mr. Werner, as attorney for the Casualty Company, and hav- 
ing his office in St. Louis, on October 7, 1903, wrote the Construction 
Company a letter, in which, referring to the failure of Mr. Murch, an 
officer of the Construction Company, to meet him with witnesses, writes :— 

“In this connection, permit me to advise you here, as I have your 
Mr. Murch personally, that in the event of your liability in this case 
being predicated upon your violation of the ordinance referred to in 





Misc.] Murch Bros. Const. Co. vs. Fidelity & Cas. Co. 213 


the petition, the Fidelity & Casualty Company of New York, which I 
represent in this connection, will reserve the right to disclaim any and 
all liability to you for such judgment and its action in undertaking the 
defense of this case at your request and at its own expense shall not 
be considered as a waiver of such right.” 

At this firs® trial, Butz, the plaintiff, took an involuntary nonsuit 
and appealing to the Supreme Court that judgment was set aside and 
the cause remanded for a new trial. See Butz vs. Murch Brothers 
Construction Co., 199 Mo. 279, 97 S. W. 895. The opinion in that case 
was rendered by the Supreme Court on November 21, 1906. Mr. Werner 
was the sole attorney for the Construction Company in that court. 


On or about December 26, 1906, Mr. Werner wrote to the Construc- 
tion Company that he had a letter from the general attorney of the 
Insurance Company, the contents of which he would like to discuss 
at as early a date as possible with Mr. Murch, the president of the ‘Con- 
struction Company. It appears that Mr. Murch called on Mr. Werner, 
who showed him the letter he had received from the general attorney 
of the Insurance Company, that letter dated December 22, 1906, in which 
the general attorney suggested to Mr. Werner that he take up the Butz 
Case with the Construction Company and call the attention of Mr. 
Murch, president of that company, “to the danger and also to our reser- 
vation of rights and the form of our policy and ascertain from him how 
much he is willing to pay. Please advise him that while we will con- 
tinue the defense we see no reason why we should contribute any con- 
siderable amount because there seems to have been clearly a violation of our 
policy provisions on his part in failing to comply with this ordinance. 
Also suggest to him that he should have his attorney take up the matter 
with you in view of its importance.” 


At this conference between Mr. Werner and Mr. Murch, which 
took place about the 27th of December, 1906, in St. Louis, where both 
had their offices, Mr. Werner advised Mr. Murch that the Construction 
Company had better get its own attorney to look after its interests 
in the case “because the evidence seemed to show there was a violation 
of the ordinance.” Jt appears that Seneca N. Taylor, Esq., was then 
selected by the Construction Company as its attorney, to be associated 
with Mr. Werner in the defense of the case. On the 21st of January, 
1907, Mr. Werner wrote the Construction Company that the case of Butz 
against that company was set for trial for the 11th of February follow- 
ing, and asked that the Construction Company see its attorney, Mr. 
Seneca N. Taylor, with reference to procuring the attendance of 
the necessary witnesses at that trial. That second trial of the case came 
on, as we see by referring to our files, on February 14, 1907, Mr. Werner 
and Mr. Seneca N. Taylor appearing as counsel for defendant Construc- 
tion Company. That trial, the second one, resulted in a verdict in favor 
of Butz for $3,000, judgment following. The defendant in that case, 
the Construction Company, thereupon filed its motion for a new trial. 
On March 1, 1907, Mr. Werner wrote a letter to the Construction 
Company, in which, after referring to the judgment for $3,000, which 
had been obtained against the Construction Company by Butz and in 
which a motion for a new trial was then pending, wrote :— 

“T beg to advise that the Fidelity & Casualty Company of New York, 
which company I have represented in connection with this litigation, 
writes me through its general attorney, that it has decided at this 
time to withdraw from further participation in the defense of this case, 
inasmuch as this judgment is based upon the sole issue raised by the 
pleadings in the case, as to whether or not your company was at the 
time of the accident guilty of a violation of the ordinance of the 
city of St. Louis, requiring you to keep all floors above the second 
floor of buildings in the course of construction covered, so as to prevent 
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men and materials from falling through, of which ordinance you have 
admitted your knowledge, and insisted that you had, prior to the time 
of the accident, complied with the requirements thereof, and inasmuch 
as its policy of insurance, which you hold, exempts said insurance com- 
pany from liability in case of loss on account of injuries resulting from 
a violation of such ordinance. ' 


“This course is taken in pursuance of the suggestion contained in 
my letter to you of October 7th, 1903, in which I advised you that 
my client, the insurance company, in defending the case, reserved the 
right to disclaim any and all liability for any judgment which might 
result in the case predicated upon your violation of the ordinance in 
question, and is taken at this time likewise in pursuance to my notice 
given you in December last, acting under instructions from my client, 
to the effect that the company would insist on its non-liability under its 
policy for any judgment which might be recovered in the case, such 
notice having been given you at that time that you might employ your 
own counsel to look after your interests in the litigation, of which 
privilege you availed yourself. 


“You are represented by very able counsel, who assisted in the 
preparation for, and participated in the recent trial of the case, and under 
all the circumstances there seems no good reason why the insurance 
company Should go to further expense in the matter of defense of 
this case.” 


The motion for a new trial having been overruled in the case of 
Butz vs. Construction Company, an appeal was taken to our court, 
Messrs. Seneca N. and S. C. Taylor here representing the appellant, the 
Construction Company, and A. R. Taylor, Esq., representing Butz, the 
respondent, Mr. Werner not appearing of record in our court as counsel 
for the defendant, there appellant. On March 23, 1909, our court 
reversed the judgment of the circuit court and remanded the cause. 
See Butz vs. Murch Brothers Construction Co., 137 Mo. App. 222, 117 
S. W. 635. On reaching the circuit court the cause went to trial for 
the third time before the court and a jury, October 28, 1909, and resulted 
in a mistrial, Mr. A. R. Taylor alone representing Butz, and 
Mr. Seneca N. ‘Taylor representing the Construction Company. 
The case was again set for trial in the circuit court at the April, 
1910, term, Mr. A. R. Taylor still representing Butz, the Construction 
Company represented at what is called the*fourth trial by Mr. Seneca N. 
Taylor alone. Mr. Werner, as previously stated, never appeared as 
attorney in the cause after the verdict had been returned at the second 
trial, and after the motion for a new trial had been filed. When this 
case came on for its fourth trial at the April, 1910, term; the plaintiff 
Butz, by his attorney, A. R. Taylor, Esq., filed an amended petition, to 
which the Construction Company, acting through its attorney, Seneca N. 
Taylor, Esq., filed an answer in the nature of a general denial. At that 
April term and on April 12, 1910, a stipulation was filed in the cause, 
giving its title, as follows :— 


“It is hereby stipulated and agreed, by and between counsel for 
the respective parties in the above entitled cause, that as a compromise 
between said parties as to the claim of the plaintiff on account of his 
injuries alleged to have been received while employed by the plaintiff 
on the 9th day of June, 1903, that judgment may be entered in favor 
of the plaintiff and against the defendant in the above entitled cause 
in the sum of $1,500 upon the amended petition and answer filed in 
said cause, and that on the payment of said judgment, which it is under- 
stood shall be forthwith, and costs of suit, that the defendant shall 
be released, acquitted and discharged from all liabilities on account of 
the injuries to said plaintiff.” 
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This stipulation was signed by A. R. Taylor, Esq., as attorney for 
plaintiff Butz, and by Seneca N. Taylor, Esq., representing the Murch 
Brothers Construction Company. Immediately upon the filing of this 
stipulation, judgment was entered accordingly and the $1,500 provided for 
thereunder was paid by Seneca N. Taylor, Esq., as attorney for that 
defendant, to A. R. Taylor, Esq., as attorney for that plaintiff. 

The amended petition referred to in the mentioned stipulation 
omitted all reference to any city ordinance or its violation and assigned 
negligence thus :— 

“That the defendant negligently after having remcved the scaffold- 
ing boards covering said third floor beams and girders, for the pur- 
pose of laying the permanent floor, carelessly and negligently ordered 
the plaintiff to go over said denuded beams and girders and pass up 
through a skylight, certain isolated boards lying upon said beams. and 
girders and that the defendant was further careless and negligent in 
failing to provide a safe place for the plaintiff to work in the discharge 
of the duties of his employment, and in ordering plaintiff, after said 
beams and girders had been denuded of a temporary flooring for the 
purpose of laying the permanent floor, and directing him to pass over 
such beams and girders in the performance of his duties.” 


The answer filed to this was a general denial. 

It appears by a written statement given by Amos R. Taylor, Esq., and 
accepted as his testimony at the trial of the case now before us, that 
at this last so called fourth trial, plaintiff Butz, represented by A. R. 
Taylor, Esq., and defendant Construction Company, represented by Seneca 
N. Taylor, Esq., that Mr. Amos R. Taylor, acting for plaintiff Butz 
in that case, entered into negotiations with Mr. Seneca N. Taylor, rep- 
resenting the defendant in said action, looking to a compromise of 
said action of Butz vs. The Murch Brothers Construction Co.,. on the 
12th day of April, 1910 (to follow Mr. A. R. Taylor from here on 
verbatim, he using the first person singular in describing himself) :— 

“T, acting as attorney for the plaintiff Butz, agreed with said Seneca 
N. Taylor, acting as attorney for the Murch Brothers Construction 
Company, that I, as said plaintiff’s attorney, should file-an amended 
petition in said cause, eliminating and omitting the charge against the 
defendant contained in the original petition filed in said cause, and charg- 
ing the defendant with a violation of an ordinance of the city of St. Louis, 
and basing his charge of negligence alone on common law negligence; 
that defendant should at once, by its attorney, Seneca N. Taylor, file 
its answer to said petition, and that at the same time there should 
be filed a stipulation for a consent judgment in favor of plaintiff and 
against the defendant for $1,500 and costs; that the said Seneca N. 
Taylor stated at the time said agreement of settlement was concluded 
that his reason for asking that an amended petition, as aforesaid, should 
be filed before the consent judgment was rendered, was that a judgment 
in the original petition might prove an obstacle to his recovery over 
against an insurance company whose employers’ liability policy his client, 
the Murch Brothers Construction Company, held, of any amount paid 
in satisfaction of such judgment; that pursuant to said agreement, I did 
file on said 12th day of April, 1910, an amended petition, as aforesaid, 
and that thereupon upon the same day defendant filed its answer thereto; 
that a stipulation for judgment, as aforesaid, was likewise signed and 
filed on said day, and at the time of the signing of said stipulation the 
amount of said consent judgment was paid over to me by the said 
Seneca N. Taylor, as attorney for the defendant, and the judgment 
was thereafter satisfied of record. 

“TSigned] Amos R. Taylor.” 


The Murch Brothers Construction Company, having demanded of 
the Insurance Company the repayment of this $1,500, as well as of 
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the costs and expenditures incurred by it in that behalf, and having 
been refused payment of it, brought this present action, setting up an 
account amounting to $2,763.75, on which a voluntary credit of $263.75 
was entered, leaving a balance of $2,500, for which amount with interest 
and costs Murch Brothers Construction Company demanded payment. 
Failure of the Casualty Company to further defend the case after 
the second trial, failure to furnish bond for the appeal or to defend 
the cause in the Court of Appeals is averred. 


In this petition it is also averred, in substance, that the Construction 
Company, after having, in the necessary performance of its work on 
the building, removed the temporary flooring required by the city or- 
dinance, had not furnished Butz a safe place to work, in consequence 
of which he had fallen and received his injuries. 


The defendant Casualty Company, appellant here, filed its amended 
answer to this petition, pleading the condition of the policy to the effect 
that it does not cover loss for liability for injuries occasioned by reason 
of the failure of the assured to observe any local ordinance of which it 
has knowledge. Averring that plaintiff well knew that that ordinance 
existed and was acquainted with its terms at and before the happening 
of the alleged injury to Butz, and had failed to observe and comply 
with it, the defendant avers that it did defend that action of Butz vs. 
Murch Brothers Construction Company until the time mentioned in 
plaintiff's petition herein, that is, until the end of the second trial. The 
matters touching its proposed withdrawal from the defense, on the con- 
tingency stated, are set out, and it is averred that this defendant con- 
tinued in the defense of the Butz Case until at the second trial it was 
established by the evidence, and by the judgment of the court in which 
the case was tried, that the injury to Butz was occasioned by reason of 
the failure of plaintiff herein, the Construction Company, to observe and 
comply with that ordinance; that it, the Casualty Company, then and 
thereupon gave full and due notice to plaintiff herein that the injury of 
Butz did not come within the terms and provisions of its policy, and 
that this defendant was not liable for any loss occasioned by the injury 
to Butz, and that it had withdrawn from the defense of the cause “as 
soon as the proceedings therein showed that the defendant was not liable 
for the reason aforesaid,” and after it had given due notice to plaintiff 
of its intended withdrawal. Denying knowledge or information suf- 
ficient whereon to form a belief as to any third trial, it is averred in 
this answer, on information and belief, although it avers that it had no 
information until subsequent to April 12, 1910, that the plaintiff in said 
original cause, Eugene W. Butz, filed the amended petition referred to 
and defendant consented to a judgment in the cause for $1,500, the de- 
fendant averring that it has no knowledge or any information thereof 
sufficient to enable it to form a belief, as to whether this judgment or 
any part of it was ever paid; avers that it is not informed and had 
no knowledge, on or prior to April 12, 1910, that the amended petition 
was to be filed or had been filed in the cause and that no opportunity had 
ever been given it to defend against the amended petition, but that long 
after the date upon which, according to the allegations of the petition, 
the judgment was rendered against the plaintiff construction company, 
this defendant, the Insurance Company, was informed that plaintiff and 
Butz had, through their respective attorneys “entered into a secret agree- 
ment, whereby it was agreed that there should be filed on behalf of said 
Butz an amended petition, from which all charges of a violation of the 
ordinance should be eliminated, and an answer thereto should be im- 
mediately, on the same day, filed by the defendant in that suit, plaintiff 
in this suit, and that judgment should be rendered in favor of said 
Butz therein, and that this was done; and, on the same date with the 
filing of such amended petition and the answer thereto, judgment was, 
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by agreement between the parties, and without any trial or contest, ren- 
dered for said above mentioned sum against the plaintiff herein. But 
defendant says that all the said steps which it is informed were thus 
taken in said cause were taken without any notice to it, without any 
opportunity for this defendant to make a defense to said amended pe- 
tition, and that said judgment was rendered without trial and without 
this defendant’s knowledge and consent, and that said proceedings were 
taken by the plaintiff herein for the express purpose of laying a founda- 
tion for an action against the defendant herein, and for cutting out 
its defense to such an action, all to its prejudice and injury.” 

It is further averred that the course taken by plaintiff, as above 
mentioned, was in violation of a paragraph of one of the agreements 
in the insurance policy sued on, which policy provided that no action 
should lie against the company as respects any loss under the policy 
unless brought by the assured himself to reimburse him for loss actually 
sustained and paid by him in satisfaction of the judgment within sixty 
days from the date of such judgment and after trial of the issue, and 
was also in violation of a provision contained in the insurance policy 
to the effect that the insured shall not settle any claim except at his 
own cost without the consent of the company, this defendant, previously 
given in writing. 

The reply to this was a general denial. 

This present cause coming on for trial before the court and a jury, 
the facts were developed substantially as we have here given them, the 
pleadings and transcript of the evidence as in the second trial and here- 
inbefore recited, being introduced, as also the instructions given and 
refused at that trial, the mandate and opinion of our court, as in 137 
Mo. App. 222, 117 S. W. 635, before cited, as well as the letters, which 
we have given, and the stipulation for judgment, as well as Mr. A. R. 
Taylor’s statement; briefly, the facts as we have set them out, were 
in evidence. 

The evidence given at the second trial is set out in full by the 
respondent in a supplemental abstract. 

Mr. Walter Murch, one of the members of the Murch Brothers 
Construction Company, as also Mr. Abraham J. Murch, the president 
of the Murch Brothers Construction Company, introduced as witnesses 
for plaintiff at this last trial, testified in substance that the beams and 
girders in the building under construction were covered with sufficient 
boards and planks, as required by the city ordinance, and that they 
remained so covered until the day before Butz was injured, when the 
covering was taken away to enable the permanent flooring to be laid, 
and that the covering required by the ordinance had been in place until 
it was removed in the necessary progress of the work. This evidence 
was all objected to by counsel for appellant here as incompetent and 
irrelevant under the issues joined. 

At the conclusion of the testimony for plaintiff the defendant asked 
for an instruction in the nature of a demurrer to the evidence, which 
the court refused, defendant excepting. The defendant also introduced 
evidence tending to prove that its counsel learned of the facts set out 
in Mr. A. R. Taylor’s statement within a day or two prior to the filing 
of that statement, that being filed April 16, 1912. Counsel also testified 
that no notice of any kind whatever had been given to him of the filing of 
the amended petition, or of the compromise, it being admitted by counsel 
for plaintiff that he had given Mr. Werner no notice of this compromise 
or of the filing of the amended petition. At the conclusion of all the 
evidence the defendant again renewed its request for an instruction that 
under the pleadings and all the evidence the verdict should be for the 
defendant. This was refused, defendant excepting. 

The defendant then asked a series of instructions, submitting the 
facts to the jury as have been before set out as to the various proceed- 
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ings in the case and concluding with the direction that if the jury found 
these facts to be true, then defendant was not liable. 

Plaintiff on its part asked and the court gave instructions covering 
its theory. In the view we take of the case it is only necessary to notice 
a few of these instructions, which we will do in discussing the law of 
the case. 

There was a verdict for $2,150 in favor of the plaintiff, judgment fol- 
lowing, from which the defendant duly perfected its appeal to our court. 


Percy Werner, of St. Louis, for Appellant. 
Seneca N. Taylor, of St. Louis, for Respondent. 


RryNno ips, P. J. (after stating the facts as above). 

[1] It is obvious that the first and crucial point in this case 
turns upon whether, at the conclusion of the second trial, which 
resulted in a judgment of $3,000 against the Insurance Company, 
that company was authorized to withdraw from further defense 
of the case on the ground stated, namely, that the verdict and 
judgment in that case eliminated from the case all issues as to 
liability save the issue of violation of the city ordinance by the 
Construction Company. Whether that is the construction which 
is to be put upon that verdict and judgment turns largely upon 
the decision of the Supreme Court in Butz vs. Murch Brothers 
Construction Co., 199 Mo. 279, 97 S. W. 895, supra, and of our 
court in the same case as reported in 137 Mo. App. 222, 117 S. W. 
635, supra. 

It is clear that violation of the section of the city ordinance is 
set up in the petition as a ground for recovery upon which the 
case went to trial at the first, second and third trials, the latter a 
mistrial. Violation of this ordinance was still in the petition 
when the cause was for trial at what is called the fourth trial, 
when a consent judgment was entered and the cause was settled 
by compromise; was in the petition until that petition was 
amended in pursuance of the compromise which was then made 
and at once carried out. It was admitted that the Construction 
Company had actual knowledge of the existence of this ordinance 
at the time it was engaged in the erection of the building in which 
the accident happened to Butz. 

It is also clear that the petition, throughout all the various 
trials, had an averment covering common law liability. 

Was that issue ever out of the case? We think not; this 
although it may not have been tried in the first or subsequent 
trials of the Butz Case. 

In Butz vs. Murch Brothers Construction Co., 199 Mo. 279, 
97 S. W. 895, an appeal by plaintiff from an involuntary nonsuit, 
Judge Brace, who delivered the opinion for the Supreme Court, 
states that the only question in the case is as to whether on the 
evidence under the pleadings the case should have gone to the 
jury. Judge Brace saying (199 Mo. loc. cit. 286,97 S. W. 897) :— 

“That the defendant was guilty of a violation of the ordinance 
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in regard to this floor on which the plaintiff was required to work 
in having it in the condition that it was at the time of the plain- 
tiff’s injury is not disputed; and that the plaintiff did not assume 
the risk to him by reason of that condition, arising from the 
failure of the defendant to discharge the duty imposed upon it 
by the ordinance, is conceded in deference to a long line of de- 
cisions by the court.” 


The Supreme Court paid no attention whatever to the defense 
of common law negligence. That decision turned solely on the 
evidence of plaintiff tending to show failure to comply with the 
city ordinance, the Supreme Court holding that on plaintiff’s 
evidence, defendant introducing none, plaintiff should not have 
been driven to a nonsuit. So the case came back for a new trial 
on all the issues as then pleaded. 

Following that decision the cause went back for its second trial 
on the same issues as before, the violation of the ordinance and 
the common law liability still in the case. From a judgment in 
favor of Butz the cause was appealed to our court. See Butz vs. 
Murch Brothers Construction Co., supra. 

The judgment of the circuit court at the second trial was re- 
versed by our court for error in the first instruction and for 
conflict in the instructions. 

The error in plaintiff’s first instruction, as see page 227, was 
in the use of the words “and at said time.” ‘This “time,” said 
Judge Goode, has reference to the time of the accident to plain- 
tiff in that case; that is, that at the time of the accident, the 
covering was not in place, as it was required to be by the 
ordinance. ‘That instruction is beyond question bottomed ex- 
clusively on liability under the ordinance. It is said by Judge 
Goode on the same page (227) that like error appears, “but less 
conspicuously,” in the second instruction given for plaintiff. 
That instruction here before us is also predicated solely on 
ordinance liability. It refers to the necessity of keeping a floor 
or covering over these girders, practically over the whole flooring 
space, while the men were at work. This could relate only to 
ordinance violation. 

An instruction, the seventh asked by the Construction Com- 
pany, distinctly told the jury, in effect, that the ordinance should 
receive a reasonable construction; that it did not mean that the 
girders should be kept covered to the interference with work. 
This our court held was correct and was in sharp contrast with 
that given for the plaintiff, which, as seen, required the girders 
to be covered at the time the accident happened; that is, while 
the work progressed. On the theory of the counsel for the Con- 
struction Company, who handled the case at this second trial, 
if the jury found that it was not practicable to keep the girders 


covered at the time, there was no ordinance violation, and so our 
court held. 
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Our court, holding that these two instructions put a wrong 
construction upon the liability of the defendant under the 
ordinance, held that this seventh instruction, given for the de- 
fendant, presented the question of ordinance liability properly 
and was clearly in conflict with these given for the plaintiff; 
that the two sets submitted the case to the jury on such a con- 
trary theory that the judgment could not stand. 

So it is clear that—apart from side issues, such as contributory 
negligence, and the like—the point in decision before our court 
was liability or nonliability under the ordinance. Mr. Werner 
and his associate counsel contended at this second trial that there 
was no ordinance violation. That was in contest at the second 
trial. Before the trial court had passed upon that, which was 
raised by the motion for a new trial, and without following the 
case to our court on appeal and without taking the judgment 
of our court on this question, the Casualty Company abandoned 
the defense, its counsel withdrawing from the case. Common 
law liability for negligence was not in decision before our court, 
it is true, but the effect of that decision was that ordinance liability 
had not been properly submitted to and passed on by the jury. It 
is not a strained construction of the decision of our court in that 
case, to say if the jury found that it was necessary to remove 
the temporary flooring, ordinance violation was no longer present. 

The case went back for trial on the same pleadings, ordinance 
and common law liability still present. 

So that on no view is it possible to hold that at the second 
trial, or as the result of our judgment thereon, common law lia- 
bility had been eliminated and ordinance liability alone left as 
an issue. : 

When, therefore, counsel for the Casualty Company withdrew 
from the case on the theory that all that was left in it was 
ordinance liability, he was acting under a misconception. Neither 
he nor his client was justified in then abandoning the defense. 
Doing so, it was at their own risk and peril. By doing so, they 
left the Construction Company free to handle the case in its own 
way, to make any fair compromise and to hold the Casualty Com- 
pany to its bond, if it should appear that the accident happened 
to Butz in consequence of acts of negligence as at common law. 

When was liability for common law negligence first tried? As 
far as the record before us discloses, the first time that the issue 
of liability for common law negligence was present and tried, was 
in the trial now before us. At this trial between these parties, 
the learned circuit judge, of his own motion, instructed the jury 
as follows :— 

“The court instructs the jury that the fact that the amended 
petition in the said case of Butz vs. Murch Brothers Construction 
Co., and upon which the judgment for $1,500 was rendered, set out 
only common law acts of negligence, and contained no allegations 
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of a violation of the ord nance, as the basis for said Butz’ claim, 
is not to be considered by you as any evidence showing that such 
common law acts of negligence were the sole cause of the in- 
juries to Butz.” 


That instruction clearly left open to this jury the question of 
common law negligence; it told this jury that the compromise 
judgment did not foreclose inquiries into that. So also the in- 
structions given at this present trial at the instance of the plain- 
tiff (respondent here) told the jury, charging them, in effect, that 
they must find that it was the failure of the Construction Com- 
pany to furnish Butz a reasonably safe place in which to work 
which was the sole cause of the accident. At this present trial 
this appellant offered no evidence whatever on this issue. That 
offered by respondent, so far as it proved anything, tended to 
prove that the accident was not the result of a violation of the 
ordinance. No evidence contradicted this. It follows, then, that 
there was evidence at the trial of this present case tending to 
prove that common law negligence was the cause of the accident. 
Hence the Casualty Company had “its day in court” on that issue. 

The jury were further charged at the instance of respondent 
that if they found that “acting in good faith,” plaintiff ‘“con- 
sented to a judgment for $1,500 and costs of suit in favor of” 
Butz, which it had paid, and if the jury found that the amount 
so paid was a “judicious compromise sum” in settlement of the 
claim, they should find for plaintiff. 

[2, 3] Learned counsel for the appellant with great earnest- 
ness dwells on the fact that the amendment of the-petition and 
the compromise arrangement was concealed from the Casualty 
Company and its counsel until long after it had been consummated, 
without giving it an opportunity to come back into the case and 
be heard, and it attacks the compromise judgment as not entered 
into in good faith, but with intent to defraud this respondent. 

Knowledge of this compromise judgment and its attendant 
circumstances, invoking a change in the pleadings, did not come 
to the Casualty Company until after the arrangement was con- 
summated. Whether lack of this knowledge may be said to have 
been to the hurt of the Casualty Company, depends upon the 
question as to whether it was entitled to notice of the change of 
the pleadings and of the pending and intended compromise, after 
it had unequivocally abandoned and withdrawn from the defense 
of the case. The motive of the Construction Company, assigned 
by counsel for appellant for this change in the pleadings, was to 
hold the Casualty Company to its liability. We do not think the 
motive and purpose is of any particular significance, if the act 
was within the right of the Construction Company. We had 
occasion to say in Loewenberg vs. De Voigne, 145 Mo. App. 710, 
loc. cit. 716, 123 S. W. 99, 101, that we found the weight of 
authority to be in support of the proposition :— 
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“That the state of mind of the person doing the act complained 
of does not affect the right to do it. ‘If it was a lawful act, how- 
ever ill the motive might be, he had a right to do it. If it was 
an unlawful act, however good his motive might be, he would 
have no right to do it. Motives and intentions * * * are 
absolutely irrelevant.’ ” 


We cited what we thought very respectable, if somewhat 
ancient, authority for this. ‘The Construction Company had a right 
to look to the Casualty Company for the payment of any damages 
in which it might be mulcted for accidents occurring in the course 
of its construction work. Provided that accident was not the 
result of the violation of the law of the land or of a city 
ordinance on the part of the Construction Company. We find 
neither a bad nor an illegal motive here. But, the Casualty Com- 
pany having abandoned the defense of the case, was it entitled to 
notice of any further steps that might be taken in it, such as 
changing the pleadings or effecting a compromise? We think not. 

Our Supreme Court, in Strong vs. Phoenix Insurance Co., 62 
Mo. 289, 21 Am. Rep. 417, the rule repeated in Garrison vs. The 
Baggage Trans. Co., 94 Mo. 130, 6 S. W. 701, and in City of 
St. Joseph vs. Union Ry. Co., 116 Mo. 636, 22 S. W. 794, 38 
Am. St. Rep. 626, as well as in Kansas City, M. & B. R. R. Co. 
vs. Southern Ry. News Co., 151 Mo. 373, 52 S. W. 205, 45 
L. R. A. 380, 74 Am. St. Rep. 545 (151 Mo. at page 390, 52 S. W. 
at page 209, 45 L. R. A. 380, 74 Am. St. Rep. 545), has an- 
nounced the rule to be deduced from the current of authorities on 
the right of a defendant having a surety to compromise the claim 
without first having the assent of the surety, that :— 

“Where one is bound to protect another from a liability, he is 
bound by the result of the litigation to which such other is a 
party, provided he had notice of the litigation, and opportunity to 
control and manage it.” 


In Showers vs. Wadsworth, 81 Cal. 270, 22 Pac. 663, which was 
an action by a sheriff upon a contract to indemnify him against 
liability arising from the claims of certain parties upon the prop- 
erty which was in his custody, it appears that the attorneys who 
had been representing the surety of the sheriff were discharged 
by the sheriff after judgments had been rendered and thereby 
prevented from taking appeals which might have resulted in a 
reversal of the judgments, the sheriff discharging them because 
they, on behalf of the surety, had refused to give a stay bond 
upon the proposed appeals from those judgments. Says the 
Supreme Court of California (81 Cal. loc. cit. 274, 22 Pac. 665) : 

“We think that the refusal justified the sheriff in refusing to 
proceed further with the litigation. Wadsworth (who had exe- 
cuted the bond to the sheriff), through his attorneys, had control 
of the suits. It was for his interest ultimately that they should 
be prosecuted. * * * The contract of indemnity bound 
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Wadsworth to answer this liability. * * * For these reasons 
we think that the discharge of Wadsworth’s attorneys after judg- 
ment does not do away with the conclusiveness of the judgments 
as against him.” 

In St. Louis Dressed Beef & Provision Co. vs. Maryland 
Casualty Co., 201 U. S. 173, 26 Sup. Ct. 400, 50 L. Ed. 712, in a 
case with many features similar to the one before us, it is held 
(210 U. S. loc. cit. 182, 26 Sup. Ct. 403 [50 L. Ed. 712]) that the 
defendant, a casualty company there as here, by it abdication of 
the defense of the action “put the plaintiff in its place with all 
its rights. ‘To limit its liability as if the only promise was to pay 
a loss paid upon a judgment is to neglect the meaning and pur- 
pose of the reference to a judgment, and even the words of the 
promise. ‘The promise in form is to indemnify against loss by 
certain kinds of liability. ‘The judgment contemplated in the con- 
dition is a judgment in a suit defended by the defendant in case 
it elects not to settle. The substance of the promise is to pay a 
loss which the plaintiff shall have been compelled to pay, after 
such precautions and with such safeguards as the defendant may 
insist upon. It saw fit to insist upon none.” At page 181 of 201 
U. S., at page 403 of 26 Sup. Ct. (50 L. Ed. 712) it is said that 
the defendant there, by its refusal to defend the case, “cut at the 
very root of the mutual obligation and put an end to its right to 
demand further compliance with the supposed terms of the con- 
tract on the other side.” We shall refer to this case later on 
another point here involved. 

The Casualty Company chose to withdraw from the defense of 
the case, two causes or classes of negligence present in the plead- 
ings, before there had been any final determination of liability 
in either, that is, liability under the ordinance or at common law. 
While it was not liable if a violation of the former was found 
to be the cause of the accident, it was liable in the cause of action 
turned out to be common law negligence, failure to afford a 
reasonably safe place to work. When the Casualty Company 
withdrew it left the Construction Company free to make its de- 
fense as best it could, and to make the best compromise it could. 

As before here said, the issue of common law negligence was 
for the first time submitted at this last trial. ‘This Casualty 
Company was heard on that. If such negligence was the cause 
of the accident, the Casualty Company was liable on its contract. 

In St. Louis Dressed Beef & Provision Co. vs. Maryland 
Casualty Co., supra, in passing upon the effect of the judgment 
entered in compromise of a claim by the defendant, it is said by 
Mr. Justice Holmes, who wrote the opinion, that the court as- 
sumes that the settlement was reasonable and that the plaintiff 
could not expect to escape at less cost by defending the suit, and 
that a sum paid in the prudent settlement of a suit is paid under 
the compulsion of the suit as truly as if it were paid upon exe- 

Vol. XLVI.—15. 
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cution. It is further said by that justice (201 U. S. loc. cit. 183, 
26 Sup. Ct. 404 [50 L. Ed. 712]) and referring to the action be- 
fore the court as for money alleged to be due under the policy :— 

“Contracts rarely provide in detail for their nonperformance. 
It would be stretching the words quoted to a significance equally 
hurtful to both parties, and probably equally absent from the 
minds of both, to read them as having within their scope an initial 
repudiation of liability by the defendant and a requirement that in 
that event the plaintiff should be bound to try the case against 
itself, although it should be plain that by a compromise it could 
reduce its claim on the defendant as well as its own loss.” 


Our own Supreme Court in City of St. Joseph vs. Union Ry. 
Co., supra, Judge Black delivering the opinion, has said (116 
Mo. loc. cit. 643, 22 S. W. 795 [38 Am. St. Rep. 626] and fol- 
lowing, and referring to the effect of a judgment as establishing 
the obligation of a surety) :— 

“But the judgment in the prior suit is not conclusive evidence 
of all matters necessary to be proved by the plaintiff in his suit 
against the indemnitor. Thus the question whether relation ex- 
ists which gives a remedy over is, of course, open to inquiry. 
Again, the judgment in the first suit is conclusive only as to the 
facts thereby established; ‘for the scope of the estoppel created 
by the first judgment cannot be extended beyond the points and 
issues necessarily determined by it. 2 Black on Judgments, 
§ 574.” 

In Strong vs. Insurance Co., supra, it is said (62 Mo. loc. cit. 
298) :— 

“If notice of a suit threatened, or pending upon the original 
policy, be given to the reassurers, they have a fair oppor- 
tunity to exercise an election, whether to contest or admit the 
claim. It is their duty to act upon such notice, when given, 
within a reasonable time. If they do not disapprove of the con- 
testation of the suit, or authorize the party reassured to com- 
promise or settle it, they must be deemed to require that it should 
be carried on, and then, by just implication, they are held to 
indemnify the party reassured against the costs and expenses 
necessarily and reasonably incurred in defending the suit. If 
they decline to interfere at all, or are silent, they have no right 
afterwards to insist that the costs and expenses of the suit ought 
not to be borne by them, as they are exclusively, under such cir- 
cumstances, incurred for the benefit of the reassurers, and are 
indispensable for the protection of the party reassured.” 


The case at bar was tried by the learned trial judge on this 
theory. It was submitted as a question of fact to the jury to 
determine whether or not the original plaintiff Butz had been 
injured in consequence of the Construction Company failing to 
furnish him a safe place in which to do his work. That issue 
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was tried out in this case. This present defendant, appellant 
here, was heard on that here, or had an opportunity to be heard 
on it. But it introduced no evidence tending to contradict the 
fact that the accident occurred from negligence to furnish a safe 
place to work, while the testimony introduced here by respondent 
tended to show that the accident did not occur in consequence of 
a violation of the ordinance. The learned trial court submitted 
to the jury in the present case the question of the reasonableness 
of the compromise amount, and the jury found it was reasonable. 
This defendant, appellant here, was heard on that, or had an 
opportunity to be heard on it; it introduced no evidence tending 
to show that it was unreasonable, but stood on the naked fact 
that it was entitled to notice of the steps taken in the case after 
it had withdrawn. We do not think this is the law. 

When the Casualty Company abandoned the defense with the 
issues in it, one for which it was liable, the other not, it took the 
chance of judgment being rendered on either. The verdict here 
establishes the reasonableness of the amount at which the cause 
was compromised. It also established that the accident involved 
was one arising out of a cause for which the Casualty Company 
was liable. 

Briefly, the fact that the ordinance violation was taken out of 
the case is not very material. The Construction Company had a 
right, the Casualty Company having abandoned the defense, to 
make the best compromise it could. Making one, it was open to 
the Casualty Company to show that it was of a cause of action 
for which it was not liable. If the case had been compromised 
and settled with the cause still in, the Casualty Company would 
have been entitled to show that the settlement was of a cause of 
negligence other than for which the Casualty Company was re- 
sponsible. It was always open to the Casualty Company to show 
that the real cause was from violation of the ordinance. That 
question was present and open to inquiry in this action; was in 
issue and was tried. The finding of liability here is for common 
law negligence and for that the Casualty Company is liable. The 
Casualty Company has had its “day in court” on that issue and 
that issue has been found against it. 

Upon consideration of the whole case, the evidence, and the 
instructions, we find no error to the prejudice of the appellant. 

The judgment of the circuit court is affirmed. 

Allen, J., concurs. Nortoni, J., concurs in result only. 


On Motion for Rehearing. 
ALLEN, J. 
[4] In its motion for a rehearing appellant lays much stress 
upon the fact that when the petition in the Butz Case was 
amended, at the time of the compromise judgment, there was in- 
serted therein (coupled with the alleged negligence in failing to 





226 Insurance Law Journal Vol. 46. [Aug., 1915. 


furnish a safe place to work) an allegation to the effect that the 
Murch Bros. Construction Company negligently ordered Butz to 
pass over the denuded beams and girders, whereas the original 
petition in that case contained no such averment, and that, fol- 
lowing the lines of that amended petition, the court in the case 
before us required the jury to find that the injuries suffered by 
Butz were caused by the giving of such order together with the 
failure to furnish a safe place to work. And it is argued that 
there was no common law liability on the part of the Construc- 
tion Company in removing the temporary floor when it did; that 
the only common law liability on its part, if any, was for a 
negligent order of defendant’s foreman (brought into the case 
by the amendment of the petition, without notice to the Casualty 
Company), and that this negligence in fact was not established. 

We do not agree with appellant’s learned counsel that there 
was no proof of an order or direction to plaintiff to pass over the 
denuded beams and girders, for the evidence is that defendant’s 
foreman ordered plaintiff to pass up certain boards lying about 
upon the beams, to reach which it was necessary for plaintiff 
to pass over the beams and girders. But this is beside the mark. 
Common law negligence inhered in the Butz Case throughout, as 
for a failure to furnish a safe place for plaintiff to perform the 
work assigned to him when directed to pass up the boards above 
referred to. It matters not whether the order to pass up such 
boards be found a negligent one or otherwise. Nor does it 
matter that there was no negligence at common law (just as there 
was no violation of the ordinance) for removing the temporary 
floor when necessary to do so to lay the permanent flooring. 
Though it was necessary to remove the temporary floor, ordinary 
care would require that the master temporarily furnish a reason- 
ably safe means for passing over the particular beams and girders 
which plaintiff was required to be upon when performing the 
special task assigned to him as above stated. 

This appellant could escape liability under its policy only in 
the event that the casualty resulted from a violation of the 
ordinance in question. Its duty was to defend, in behalf of the 
Construction Company, against any common law liability sought 
to be established against the latter. Now is seems perfectly 
clear that no violation of the ordinance was ever established. It 
is true that the Supreme Court, as said by Judge Reynolds, held 
that there was no evidence of a violation of the ordinance and 
that the lower court erred on the first trial in forcing Butz to a 
nonsuit. Butz vs. Murch Bros. Const. Co. 199 Mo. 279, 97 S. W. 
895. But the triers of the fact have never found the facts 
constituting such ordinance violation. When the Butz Case came 
here, on appeal from a judgment rendered upon the second trial, 
this court held that, under the instructions given, the jury had 
not been required to find such facts as would constitute a viola- 
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tion of the ordinance, and for this reason the judgment was re- 
versed and the cause remanded. Butz vs. Murch Bros. Const. 
Co., 137 Mo. App. 222, 117 S. W. 635. There was never any 
finding upon the facts thereafter. Following our decision, there 
was a mistrial; and subsequently the litigation was settled by the 
compromise judgment, rendered in accordance with a stipulation 
entered into between counsel for Butz and the Construction Com- 
pany respectively. 

A violation of the ordinance was never established in the Butz 
Case, and the facts disclosed make it appear that the ordinance 
never was violated; for it seems that the Construction Company 
laid a temporary floor and did not remove it until necessary to 
lay the permanent flooring. And in the case now before us it 
was found, as a matter of fact, that there was no violation of the 
ordinance, and hence nothing to relieve this appellant from the 
obligation imposed upon it by its policy to defend the suit at its 
own expense and to hold this respondent harmless from liability. 

The appellant permanently abandoned the defense of the Butz 
Case after the second trial thereof, upon the theory that the 
liability had been found to be one for ordinance violation, for 
which it was not liable under its policy. But in this it acted 
upon a false assumption, for on appeal to this court it was found 
that no violation of the ordinance had thus far been in fact found, 
since the jury had not been required to find facts which would 
constitute in law such a violation. Appellant undoubtedly, we 
think, acted at its peril in the premises. And for the reasons so 
fully set forth in the foregoing opinion we have no doubt that 
respondent acted within its rights in compromising the Butz 
litigation as it did. 

Much is said as to the elimination of the charge of liability 
under the ordinance, by the amendment to the petition at or 
about the time of the entry of the compromise judgment. But 
in this connection it should be borne in mind that Butz had never 
been able to show a violation of the ordinance. The uncontro- 
verted evidence in the present case shows that there was no such 
violation. If appellant desired to controvert this, it had ample 
opportunity to do so in this action. Evidently the respondent, 
knowing the facts, did not want to put itself in the position of 
apparently settling with Butz for a liability which it had always 
asserted did not exist, thus appearing to recognize that there 
was such liability on its part, and affording ground for appellant 
to take the position that the settlement was for a liability not 
within the terms of its policy. As appellant had altogether 
abandoned the defense of the case, respondent, we think, owed it 
no duty to notify it of the settlement; nor was the latter any 
fraud upon its rights. In the instant case the court specifically 
charged the jury that the fact that the amended petition in the 
Butz Case set out only common law acts of negligence was not 
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to be considered as any evidence that such negligence was the 
sole cause of the injuries to Butz. We do not perceive that 
appellant has any cause to complain of the amending of the 
petition at the time of the compromise judgment. 

The point is made that we have overlooked a criticism of 
plaintiff’s main instruction herein. As to this it is unnecessary 
to say more than that we regarded the point made in appellant’s 
original brief as being without merit and not warranting dis- 
cussion. 

With the concurrence of the other judges the motion for re- 
hearing is overruled. 


CITY COURT OF NEW YORK. 


TRIAL TERM. 


SIEGEL 
Us. 


UNION ASSUR. SOCIETY or Lonpon.* 


INSURANCE—AUTOMOBILE INSURANCE—LIABILITY OF IN- 
SURER—“THEFT, ROBBERY, OR PILFERAGE.” 

An owner of an automobile, who placed it in a garage of a third person 
under an agreement that the third person should pay him a specified 
sum therefor, payment to be made after the third person had sold the 
car, parted with the automobile with the expectancy of receiving the 
specified sum from the third person, within Sales Act (Consol. Laws, 
c. 41), § 100, as added by Laws 191f, c. 571, providing that, when 
goods are delivered to the buyer on sale or return, the property 
passes to the buyer on delivery, and the act of the third person 
in disposing of the automobile on the same day for a less sum and 
converting the proceeds to his own use is not a “theft, robbery, or 
pilferage,’ within a policy insuring the automobile against loss by 
theft, robbery, or pilferage. 


(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


Action by Harry A. Seigel against the Union Assurance Society of 
London. Judgment for plaintiff. 


Foster & Cunningham, of New York City, for Plaintiff. 


Butler, Brown, Wyckoff & Campbell, of New York City, for De- 
fendant. 


FINELITE, J. 
The plaintiff was the owner of an automobile which was 
insured by the defendant for the sum of $1,500 under a policy 
of insurance issued by the defendant to the plaintiff on the 24th 


* Decision rendered, May, 1915. 153 N. Y. Supp. 662. 
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day of May, 1914, against loss or damage to said automobile by 
theft, robbery, or pilferage by any person or persons other than 
those in the employment, service, or household of the plaintiff. 
The automobile was valued at the sum of $1,500. Thereafter, 
about the 28th day of September, 1914, said car was placed in 
the garage and salesroom of R. W. Lewis, Incorporated, in the 
city of New York, under instructions of the plaintiff to his 
chauffeur to take said car to the garage of Lewis, Incorporated, 
for the sale of the same. Thereupon an agreement was entered 
into which reads as follows :— 


“This is to acknowledge receipt of your 1913 Hudson touring 
car, with the following equipment: Two shoes, regular equip- 
ment. It is agreed and understood that R. W. Lewis, Incor- 
porated, is to sell said car and pay you the sum of $700 in full 
payment for same, said payment to be made after R. W. Lewis, 
Incorporated, has sold above mentioned car. It is further agreed 
and understood that there is to be no charge for storage or other 
charges, and that you may end this contract and remove car at 
any time prior to sale without notice. I am the sole owner of 
the above mentioned automobile, and guarantee same to be free 
and clear from all incumbrances. These statements are made 
by me for the purpose of inducing the R. W. Lewis, Incorporated, 
to accept my car as above mentioned. 

“Date, September 28, 1914. 

’ “R. W. Lewis, Inc., 
“By A. E. Kannengieser. 
“H. A. Siegel. 

“Witness: I. Garcel. 

“Accepted: Harry Prince, 19 West Twenty-third Street. 
Chelsea 5936,” 


Harry Prince was the chauffeur of the plaintiff, who was 
directed by the plaintiff to take said car to the garage of Lewis, 
Incorporated. About five o’clock in the afternoon of said day . 
the plaintiff had a conversation by phone with Kannengieser, the 
representative of R. W. Lewis, Incorporated, notifying him to 
do nothing further with the car until the plaintiff communicated 
with R. W. Lewis, Incorporated, which he would do in the 
morning; that on the following morning, September 29, about 
noon, plaintiff endeavored to get into communication with Lewis, 
and found that the said Lewis had the night before disposed of 
the car for the sum of $400. Lewis admitted that the car was 
sold about seven o’clock in the evening of September 28, 1914, to 
a man whose name is unknown, for the sum of $400. Plaintiff 
contends that by the disposal of the car by Lewis without wait- 
ing the further instructions from the plaintiff, and after signing 
the agreement hereinabove quoted, there was a larceny or theft 
of the property insured under the policy issued by the defendant, 
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for which the defendant would be held liable, because Lewis dis- 
posed of the car without returning the proceeds thereof and 
disobeying the conditions of the agreement aforesaid, to wit :— 

“And it is agreed and understood that R. W. Lewis, Incor- 
porated, is to sell said car and pay the sum of $700 in full pay- 
ment for same, said payment to be made after Lewis, Incorporated, 
has sold above mentioned car.” 


By the said Lewis, Incorporated, disposing of said car and 
appropriating the money to its own use, the plaintiff contends 
that this in itself was a larceny or theft for which the defendant 
would be liable under its policy; but reference must be had to 
the Personal Property Law (Consol. Laws, c. 41; Laws of 
1909, c. 45; Laws of 1911, c. 571) for the contract of sale on 
which the defendant relies, contending that thereunder no lia- 
bility exists against it for the retention of the proceeds of the 
sale of said car by Lewis, Incorporated, under and pursuant to 
the contract made between the plaintiff and the said Lewis, In- 
corporated, for the sale of said car. Section 100 of the Sales 
Act of the Personal Property Law expressly recognizes the con- 
tract of “sale or return,” and makes provision for it in section 
100, which reads in part as follows :—- 


“Unless a different intention appears, the following are rules 
for ascertaining the intention of the parties as to the time at 
which the property and the goods is to pass to the buyer: 
* * * Rule 3. When goods are delivered to the buyer ‘on 
sale or return,’ or on other terms indicating an intention to 
make a present sale, but to give the buyer an option to return 
the goods instead of paying the price, the property passes to 
the buyer on delivery, but he may revest the property in the 
seller by returning or tendering the goods within the time fixed 
in the contract, or, if no time has been fixed, within a reasonable 
time.” 


The reasonable time in said rule refers to when the contract 
was to be terminated between the parties by demand made by 
the vendor upon the vendee, as in the case at bar. Lewis, In- 
corporated, had the privilege of returning the automobile to the 
plaintiff at any time prior and up to the time the plaintiff might 
make a demand upon him for the return of the same. ‘Thereafter 
R. W. Lewis, Incorporated, was indebted to plaintiff in the sum 
of $700 for goods sold and delivered. 

This section of the Personal Property Law has been passed 
upon in numerous cases, wherein the courts have held that they 
were of the opinion that it only applies to cases in which a sale 
has been agreed upon, subject to the test being satisfactory; in 
other words, the statute was intended to apply to conditional 
sales of goods. The Legislature did not intend to attempt to 
force a sale where the goods have merely been delivered on trial. 
Goods are often thus delivered with a view to negotiating if the 
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test proves satisfactory. ‘That is a reasonable inference to be 
drawn from the evidence with respect to the delivery and in- 
stallation of the property in question. Fox vs. Proctor, 160 
App. Div. 712, 145 N. Y. Supp. 709. To quote from House vs. 
Beak, 141 JIl. 290, 30 N. E. 1065, 33 Am. St. Rep. 307 :— 


“A contract ‘on sale and return’ is an agreement, by which 
goods are delivered by a wholesale dealer to a retail dealer to 
be paid for at a certain rate, if sold again by the latter, and if 
not sold to be returned. Story on the Law of Sales, § 249. If 
the vendee returns the goods, the contract of sale is at an end; 
if he does not, the sale becomes absolute, and the price of the 
goods may be recovered in an action for goods sold and delivered. 
[f no time is specified within which the return is to be made, the 
law implies that they are to be returned within a reasonable 
time. What is a reasonable time will depend upon the circum- 
stances of each case. Id. In such cases, the property and 
the goods pass to the purchaser subject to an option in him to 
return them within a fixed or reasonable time; the price is fixed 
at the time of the sale and delivery of the goods; the purchaser 
deals with the goods as his own, disposes of them as he pleases 
for cash or on credit, is under no obligation to -give any ac- 
count of his disposition of them, and is only liable to pay for 
them at a price fixed beforehand, without any reference to the 
price at which he sells them. Jameson vs. Gregory, 4 Metc. 
(Ky.) 363; In re Linforth, 4 Sawy. 370 [Fed. Cas. No. 8,369] ; 
Ex parte White (In re Nevill), L. R. 6 Ch. App. 397. See, also, 
Schlesinger vs. Stratton, 9 R. I. 578; Buswell vs. Bicknell, 17 
Me. 344 [35 Am. Dec. 262]; Smith vs. Clews, 105 N. Y. 283 
[11 N. FE. 632, 59 Am. Rep. 502]. Benjamin on Sales (7th Ed.) 
§ 597, at pp. 606 and 607, American: note.” 


The reasoning underlying the foregoing authorities and under- 
lying section 100 of our Sales of Goods Act, above quoted, is 
doubtless that when one passes the sole dominion over his goods 
to another, giving to the latter power to dispose of the same 
in any way he pleases, and requiring from him only that he 
pay, if the goods are so disposed of, a sum fixed in advance, 
title to such goods has for all practical purposes passed to the 
recipient, and thereafter, unless the recipient chooses to return 
the goods within the time allotted to him for such purpose, he 
may be held for the price of the same in an action for goods sold 
and delivered. The plaintiff cites a number of authorities hold- 
ing to the effect that where one disposes of property belonging 
to another or diverts the same from the proper channel to which 
it is agreed it should be devoted or applied, that in itself is lar- 
ceny or theft of the property in question, but in People vs. 
Cruger, 102 N. Y. 510, 7 N. E. 555, 55 Am. Rep. 830, where 
one intrusted another with a diamond pin for the purpose of 
obtaining a loan thereon for the owner, the recipient of the 
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pin obtained such loan, but failed to account for the proceeds. 
He was indicted for larceny of the pin. The Court of Appeals 
held that under those circumstances there could be no larceny 
of the pin, Danforth, J.,.writing the opinion of the court, saying 
at page 512 of 102 N. Y., at page 556 of 7 N. E.:— 

“Tf the owner intended to part with the property for a special 
purpose, and the defendant used it only in the way prescribed, 
it could not be said to be stolen. There could have been neither 
a false pretense nor a felonious taking on his part. It is said, 
however, by the learned counsel for the respondent, that the 
request asked too much, because it did not take in the possible 
intent of the defendant, ‘at the time of procuring the loan,’ to 
appropriate the proceeds to his own use. This by no means 
answers the exception, for if found according to the proposi- 
tions of the request, it would appear that the defendant received 
the property lawfully and disposed of it according to the wish 
of the owner, that he not only obtained the loan, but obtained 
it as authorized. The request might have been amplified, but 
it was unambiguous, and contained a proposition good in law 
and to the benefit of which the defendant was entitled. An 
omission to account for the proceeds of the loan could not, by 
relation, change the voluntary act of the owner in parting with 
the pin into a larcenous taking by the defendant, nor sustain 
the allegation upon which the indictment stood, that the de- 
fendant ‘feloniously did steal, take, and carry away’ the prop- 
erty in question. There may have been a breach of trust and 
even fraudulent conversion of the proceeds of the loan, but that 
does not constitute the offense charged.” 

Under said agreement between the plaintiff and R. W. Lewis, 
Incorporated, the plaintiff parted with the automobile with the 
expectancy of receiving the sum of $700 from said R. W. Lewis, 
Incorporated. All dominion over said car had been transferred 
to R. W. Lewis, Incorporated, for the moment, and the said 
R. W. Lewis, Incorporated, having disposed of the automobile the 
same day without awaiting further instructions from the plain- 
tiff on the following morning and appropriating the proceeds 
thereof to its own use and benefit, the plaintiff putting the auto- 
mobile in possession of a person who has disposed of it and 
appropriated the proceeds, I fail to see, nor can the law hold, 
that the defendant under its policy is liable for a theft, larceny, 
or pilferage. The plaintiff failing to submit proper proof under 
the policy, no liability exists, and the court was justified in dis- 
missing the complaint. 

The motion for a new trial must therefore be denied, with 
exception to the plaintiff, and ten days’ stay and thirty days to 
make a case. Settle order on one day’s notice. 





Clausen vs. Title Guaranty & Surety Co. 


SUPREME COURT OF NEW YORK. 
APPELLATE Division. First DEPARTMENT. 


CLAUSEN 
US. 


TITLE GUARANTY & SURETY CO. (No. 7377.) 


1. INSURANCE—CONTRACT OF AGENCY—UNPAID PREMIUMS 
—LIABILITY OF AGENT—“PROVIDED.” 


A contract between a surety company and its general agent for a certain 
territory provided that the agent should collect premiums and render 
statements, and remit the premiums regularly, less commission and 
expenses, to be accounted for in the statements, “provided, however, 
the premiums for all bonds shall be accounted for and paid by 
the agent to the company within the second calendar month suc- 
ceeding the issuance of the various bonds.” During the entire period 
of the agency the unpaid premiums on certain bonds aggregated 
large sums, but the company made no demand on the agent to make 
good such premiums, though it repeatedly urged him to collect them. 
Held that, in view of the construction placed on the contract by the 
conduct of the parties, and notwithstanding the fact that the word 
“provided” ordinarily means “upon condition,” the contract did not 
make the agent personally liable for the unpaid premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Provided.) 


4. INSURANCE--GENERAL AGENT — COMMISSIONS — PRE- 
MIUMS COLLECTED AFTER TERMINATION OF AGENCY. 


Under a contract entitling the general agent of a surety company to 
commission on the premiums of all bonds issued during the term 
of his agency, the agent was entitled to a commission on premiums, 
due before, but collected by the company after, termination of the 
agency, on bonds issued prior to such termination, where the com- 
pany took from the agent’s possession all of its records, accounts, and 
business. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


5. INSURANCE—AGENT’S ACCOUNTS—ALLOWANCE FOR ER- 
RORS—ACCOUNTING. 

Where, on an accounting, it appeared that such agent, in rendering 
monthly accounts, had improperly credited the company with certain 
items, to his damage, he was entitled to an allowance therefor. 

(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 

6. INSURANCE—AGENCY CONTRACT—CONSTRUCTION—PRE- 
MIUMS ON SURETY BONDS—COMMISSIONS. 


Though the agency granted by a contract between a surety company 
and its general agent for a certain territory was stated to be ex- 
clusive, it did not entitle the agent to recover commission from the 


* Decision rendered, June 4, 1915. 153 N. Y. Supp. 835. 
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company on bonds procured by other agents and executed and de- 
livered in the territory of such agent, pursuant to a rule of the 
company, acquiesced in by the agent, providing that in such case 
the commission should be divided between the agents concerned, on 
such basis as should be mutually satisfactory to them. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


7. INSURANCE—AGENT’S COMMISSION—GROSS PREMIUMS— 
SURETY BONDS—COSURETY PREMIUMS. 


A provision of such contract that, after deducting for office expenses a 
certain sum from the gross premiums, the balance should be appor- 
tioned, 75 per cent to the company and 25 per cent to the agent as 
commission and compensation, did not authorize the agent to retain 
25 per cent from “gross premiums,” including not only those of 
which the company was to be paid a part, but also premiums paid 
to cosureties of the company. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


8 INSURANCE—AGENTS — ACCOUNTING — MONTHLY STATE- 
MENTS — ESTOPPEL.— PREMIUMS ON SURETY BONDS — 
COMMISSION. 


That such agent, in rendering his monthly statements to the company, 
had apportioned his commission by including premiums on cosurety 
bonds in the “gross premiums,” did not preclude the company from 
securing an allowance, on an accounting, for the amount of the 
excessive commissions retained, especially where the agent asked 
a full accounting, and requested an allowance by reason of other 
errors made by him in his statements to his detriment. 


(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 
Hotchkiss, J., dissenting. 


Appeal from judgment on report of referee. 
Action by George C. Clausen against the Title Guaranty & Surety 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 


The following is the opinion of the referee :— 


The defendant is a corporation of the state of Pennsylvania, located 
in Scranton in that state, and during the times mentioned in the com- 
plaint, carried on what is described in the agreements between these 
parties as a “surety or guaranty insurance business.” From March 2, 
1904, to March 2, 1908, the plaintiff had the exclusive general agency 
for the defendant in the several boroughs of the city of New York and 
in the county of Westchester, under two separate agreements, similar 
in their terms, one made March 2, 1904, and the other made on March 2, 
1906, and each for a period of two years from its date. By each agree- 
ment the premiums on bonds issued through the plaintiff’s agency, after 
the deduction of specified expenses of the New York office, were to 
be apportioned between the parties—the defendant to receive 75 per cent 
and the plaintiff 25 per cent thereof. Each agreement also contained 
provisions relating to the division of premiums on excise bonds and 
to brokerage commissions “on all business procured through brokers,” 
and to commissions received and commissions allowed to other agents 
in cases where the defendant was a cosurety with other companies. 

The action is in equity for an accounting between the parties in 
respect of all the matters set forth in the complaint, and in its answer 
the defendant ‘concedes that the action is within the cognizance of a 
court of equity, and admits that the accounts passed between the plain- 
tiff and the defendant should be opened and the respective rights of the 
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parties readjusted.” For a first cause of action the plaintiff alleges that 
his agency for the defendant, under the agreements mentioned above, 
came to an end on the 2d day of March, 1908, and that he then gave 
up to the defendant ‘the local offices, office properties, and the records 
of the business transacted during the period from the 2d of March, 1906, 
to the 2d of March, 1908, as well as records covering the period from 
March 2, 1904, to March 2, 1906”; that there then remained uncollected 
premiums on business procured in the plaintiff’s territory, amounting 
to $59,000, to 25 per cent of which, less deductions for commissions (if 
any) paid to brokers and cosureties, the plaintiff was entitled; that after 
making all proper deductions there will, on an accounting, be found 
due to the plaintiff at least the sum of $12,000, no part of which has been 
paid to the plaintiff, though demanded, “and the same has been received 
by defendant and applied to its own use.” This claim is denied by 
the defendant, and a counterclaim is interposed by it, in which it is 
alleged that between March 2, 1904, and March 2, 1908, certain surety 
bonds of the defendant, other than excise bonds, were issued by the 
plaintiff in the territory for which he was general agent under the said 
agreements, for which premiums were charged and accrued, “which 
premiums were uncollected by the plaintiff at the expiration of the term 
of plaintiff's said agency agreement; that said premiums amounted to 
$58,621.75, no part of which was paid by plaintiff to defendant within 
the second calendar month succeeding the issue of the various bonds 
for which said premiums were due, or at any time thereafter; that of 
the said premiums the defendant has succeeded in collecting only the 
sum of $36,687.68; that “by reason of the failure of the plaintiff to 
collect and pay over to the defendant the premiums, aggregating said 
sum of $36,687.68, the defendant has been deprived of the use of the 
several amounts which should have been paid by him to the defendant 
on account of said premiums, from the expiration of the second calendar 
month succeeding the issue of the bond for which each of said pre- 
miums was due to the date of the collection of each of said premiums 
by the defendant”; that the interest on said several sums amounts to 
$2,246.08; that said premiums, to the amount of $21,934.07, remain 
uncollected, and have become in a large part uncollectible; that defend- 
ant is entitled to recover from the plaintiff, in addition to said interest, 
75 per cent of said sum of $21,934.07, or $16,450.55, with interest on the 
several sums making up that amount “from the respective dates on which 
the same should have been paid by the plaintiff to the defendant, namely, 
in each case from the expiration of the second calendar month succeed- 
ing the issue of the bonds upon which such sums accrued as premiums”— 
and also for brokerage commissions and commissions allowed to cosureties, 
amounting to $807.25. 


[1-3] Reference to the fifth clause or section of the said agreements 
is necessary to a correct understanding of this counterclaim. It reads 
as follows: “He [Clausen] shall collect all premiums for bonds issued 
through said office in the territory mentioned herein. He shall account 
to the company for all premiums so collected, and shall render state- 
ments of such premiums and remit to the company such premiums on 
or before the 20th of each month for the business done during the pre- 
ceding month, less the commission and expenses as aforesaid, which 
shall be accounted for, however, in the said monthly statements: Pro- 
vided, however, the premiums for all bonds issued shall be accounted 
for and paid by the agent to the company within the second calendar 
month succeeding the issue of the various bonds. The agent shall 
report immediately all bonds written and forward all applications to its 
home office for record.” 


The defendant’s contention is that by this clause the plaintiff guaran- 
teed to the defendant the payment of all premiums on all bonds issued 
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by him as the defendant’s agent, and became personally liable to pay 
to the defendant the premium on each bond within sixty days after the 
bond was issued. The clause is, perhaps, if strained and separated from 
the context, susceptible of such a construction; but in my judgment, read- 
ing the clause in the light of the facts disclosed by the testimony, such 
a construction is neither reasonable nor fair, and would not truly express 
the meaning and intention of the parties to the contract. The learned 
counsel for the defendant says in his brief: “The circumstances are 
that Clausen was granted extraordinary powers and extraordinary com- 
pensation, which were so great that they can only be explained by his 
guaranty of all premiums. He was allowed to write any bonds in his 
own discretion, but he guaranteed the collections, and for this he was 
granted extraordinary pay and extraordinary allowance of expenses.” 
But I have found no proof in the case that either the powers or the 
compensation granted to Clausen were in any particular unusual or in 
excess of powers and compensation granted by the defendant to other 
agents under similar conditions. It is true that Mr. Watres, the president 
of the defendant, testified that it was always his understanding “that 
during the running of the first contract Clausen was the guarantor of 
the premises,” and “I never had any doubt in my mind as to the meaning 
of the contract in that regard,” and that it was “not only the operation 
of my mind, but the operation of the minds of the men who drew and 
arranged that contract.” 

There is a suggestive absence here, and in all the testimony, of any 
statement or claim that Clausen had a like understanding of clause 5. 
The men who drew the contract were President Watres, who is a 
Jawyer, and Major Warren, the chief counsel of the defendant. The 
language used by them, if there is any doubt about its true scope and 
meaning, must be interpreted most favorably for the plaintiff. A con- 
tract of guaranty is to be construed by the same rules that govern the 
construction of other contracts. “The intention of the parties is to 
be ascertained and enforced, if it be lawful and adequately expressed 
in the instrument.” Catskill Bank vs. Dumary, 206 N. Y. 555, 100 N. E. 
424. And if the language employed “is ambiguous, and does not furnish 
conclusive evidence of its meaning, we are entitled to look at all * * * 
the circumstances of the case, and arrive at the intention of the parties 
from these sources of information.” Evansville Bank vs. Kaufmann, 
93 N. Y. 281, 45 Am. Rep. 204; Powers vs. Clarke, 127 N. Y. 424, 28 
N. E. 402. Now the language of clause 5 does not furnish such ‘“con- 
clusive evidence.” There is no express agreement on the part of the 
plaintiff that he will stand as guarantor of the premiums on all the 
bonds issued by him as agent. If the minds of the parties had met 
upon this question, if the defendant had required such a guaranty from 
the plaintiff in consideration of his appointment as agent, with a liberal 
commission, and the plaintiff had understood and assented to those 
terms, it would have been plainly stated in the contract, which, as the 
testimony shows, was prepared by experienced lawyers with great care. 
It would not have been left to inference, or the construction of doubtful 
language. 

Clause 5 provides, first, that the plaintiff shall collect all premiums 
for bonds issued by him, and, second, account for and make monthly 
. statements and remittances of his collections. Then follows the provision 
in dispute: “Provided, however, the premiums for all bonds issued shall 
be accounted for and paid by the agent to the company within the second 
calendar month succeeding the issue of the various bonds.” The usual or 
common meaning of the word “provided,” when used in a legal instrument, 
is “upon condition”; so that the ordinary reading of the entire clause 5 
would be that the things or duties first recited were “upon condition” 
that the premiums for all bonds issued should be paid by the plaintiff 
within two months from the dates of issuance. There are plain objec- 
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tions to such a reading. The word is sometimes construed to express 
a covenant, and, so construed, it would serve the contention of the de- 
fendant. But in the way of such a construction is the uniform conduct 
or practice of the parties under these two contracts during the four 
years of their existence. This is a consideration of much importance. 
“There is no surer way to find out what parties meant than to see what 
they have done. * * * Parties in such cases often claim more, but 
rarely less, than they are entitled to.” Insurance Co. vs. Dutcher, 95 U. S. 
273, 24 L. Ed. 410; Woolsey vs. Funke, 121 N. Y. 92, 24 N. E. 191; Sattler 
vs. Hallock, 160 N. Y. 301, 54 N. E. 667, 46 L. R. A. 679, 73 Am. St. Rep. 
686; Webb’s Academy vs. Hidden, 118 App. Div. 716, 103 N. Y. Supp. 659; 
Meyer vs. Levy, 156 App. Div. 745, 142 N. Y. Supp. 51. 


It is substantially true that from the beginning, and during the entire 
terms of the contracts, the plaintiff did not account for and pay to the 
defendant the premiums for all bonds issued by him within two calendar 
months “succeeding the issue of the various bonds.” The record shows 
that during the entire period of the agency the overdue and unpaid 
premiums on the Clausen bonds aggregated large sums, and that urgent 
appeals to collect and remit were being continually made to Clausen by 
the home office, and that neither by letter nor otherwise was any demand 
made by the defendant upon him to make good the premiums which were 
in default, or any claim made or intimation given that he was personally 
liable for such premiums or for any premiums beyond those actually col- 
lected by him. Just what the defendant did claim and insist upon will 
appear by reference to a few of the letters written to the New York office. 


On October 24, 1905, Gott, the manager of its surety department, wrote 
Bayley, the resident manager in New York, referring to an indebtedness 
to the defendant of $11,000, due the defendant from the Empire State 
Surety Company, and saying: “Was it not possible to collect something 
from them, or did the amount which you collected from them go to 
the payment of the expenses in your office? I am particularly anxious 
that we shall have in our bank at the end of the year as large an amount 
of money as it is possible to collect, and at the same time to show as 
little money in the hands of the agents as it is possible. You will, of 
course, understand my reasons for this wish. I can almost understand 
your difficulties at this time in making collections, and I know full well 
that, if you were able to do so, you would do it, and I do not wish 
you to accept this letter as a fault-finder, but I want simply to call your 
attention to what I would wish.” On the same day Shannon, the de- 
fendant’s auditor, wrote Clausen: “We would further suggest that, as 
the close of the year is now approaching rapidly, we will appreciate it 
very much if you will put forth as big an effort as possible to gather 
in all premiums, that our statement may be benefited to that extent, 
and would be glad if you will instruct your collector to put on an extra 
amount of ‘steam,’ as the balance uncollected does not grow much less.” 


On November 27, 1905, Mr. Watres, the defendant’s president, wrote 
Clausen: “I notice by your reports that the Empire State Surety Company 
is indebted to us in the sum of about $7,000 net. I can understand why 
such an amount might be due us for a short time, but I cannot understand 
why it is that we cannot get settlement with them for an amount which 
has been running as long as this has. We are now nearing the close 
of the year, and our purpose is to close our accounts, so that we will 
receive what is due us before the new year begins. I must insist, there- 
fore, that you urge the Empire State Surety Company and any others 
who owe us any amounts which are past due more than sixty days, to 
settle without fail before December 20th. I fix this date in order that 
we may get the returns entered upon our books before the 3lst without 
fail. I am sure that you will see the importance of prompt and energetic 
action along this line.” 
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On April 27, 1906, Shannon wrote Bayley: “We would like very 
much to have you give us a detailed list showing what premiums constitute 
this balance due as outstanding accounts, as the amount is growing rather 
than diminishing. We want to be in position to explain to our executive 
committee, if called upon, where these amounts are located.” 

On June 27, 1907, Watres, president, wrote Bayley: “Mr. Gott’s 
request for a check is beyond my comprehension, inasmuch as there is 
now due from your office to the home office $43,000, and about $25,000 
of which is more than sixty days past due, some of it running back into 
the year 1905.” 

On August 10, 1907, Bell, the defendant’s treasurer, wrote Bayley: 
“We are in receipt of your favor of August 8th, addressed to Mr. Gott, 
and note what you say in reference to the collections. We hope that 
you will be able to collect a large amount of premiums after the bond 
sale on the 12th. We realize the difficulty in collecting premiums, and 
do not wish to be too insistent in the matter, but want to impress upon 
you the importance of making every collection possible within the next 
sixty days, as our amount, due from agents, shows now about $200,000. 
Trusting that you will do everything in your power to assist the writer 
in reducing this balance, we are,” etc. 

On December 10, 1907, Watres wrote Clausen: “We wish to call 
your attention to the fact that the end of 1907 is approaching, and 
that on December 3lst this company compiles an annual statement. It 
is to the mutual interest of all concerned, agent, officer, and stockholder, 
that our agency balances be reduced to a minimum before the close of 
our books for the year. We therefore request that you put forth your 
best efforts to collect all premiums due your agency up to December Ist, 
and forward same, so that remittances will reach the home office not 
later than December 30th. This is a matter in which we ask your co- 
operation, and trust that you will see the importance of giving the above 
request your personal attention. Kindly advise us what we may expect 
from your agency.” 

On December 28, 1907, Moser, the auditor, wrote Bayley: “Referring 
to your letter of December 24th, and confirming the writer’s talk with you 
over the telephone of yesterday, we expect to close our books promptly 
on the 3lst day of December, and ask that you kindly forward as large 
a remittance as possible, so that same will reach us on the above date. 
If, however, you are able to make any decent sized collections, kindly 
forward same, so that they will reach us on the Ist day of January, as 
we are straining every point to make our collections as large as possible, 
and will hold open your account a day longer if we are able to make 
any material reduction in your balance.” 

The record contains many letters from the New York office to the 
home office relating to unpaid premiums, and the efforts made and being 
made to collect them, and the difficulties attending collections; but I 
have not been able to discover a single instance in any of them that can 
be construed as an admission of Clausen’s personal liability for premiums 
not collected. The correspondence on both sides is absolutely silent on 
that subject, and so far as appears no such liability was asserted by the 
defendant until some weeks after the termination of Clausen’s agency. 
My opinion is that such liability does not exist. 

[4] When the plaintiff's employment as agent came to an end on 
March 2, 1908, the New York office and all of its records, accounts, and 
business were turned over to and taken possession of by the defendant. 
At that time there were unpaid and outstanding premiums on bonds 
issued by the plaintiff amounting, according to the third supplemental 
account filed herein by the defendant, to $58,736.75. Of these premiums, 
the larger part, amounting to $43,316.48, has since and prior to Novem- 
ber 1, 1912, been collected by the defendant. The plaintiff claims that 
he is entitled to the agreed commission of 25 per cent on the amount so 
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collected. This the defendant denies, and rests its denial upon the propo- 
sition that “no commissions under the contract were earned except as 
to premiums collected and accounted for by the plaintiff.” I do nots 
assent to this proposition. It is too broad. It was inevitable, in the 
nature of things, that some premiums on bonds issued by the plaintiff 
should remain uncollected at the termination of the agency. His right 
to collect or receive them ceased when his agency ceased. It was not, 
I am sure, the intention of the parties that the plaintiff should suffer 
a loss of commission on premiums uncollected when his contract of 
agency expired, but which were subsequently received by the defendant. 
As to premiums which would accrue and be collected by the defendant 
after the expiration of the contract, it was expressly agreed that 20 per 
cent thereof should be paid to the plaintiff. 

As stated above, on March 2, 1908, the contract relations between 
these parties were terminated, and the defendant took possession of the 
business and records and accounts of the New York office, and proceeded 
to collect these claims for unpaid premiums without the aid of the plain- 
tiff, and without asking him to aid. The defendant cannot deprive the 
plaintiff of his commission on business secured to it by him on the 
ground of his failure to collect the premium, when it had taken the claims 
for the premiums from his possession and control and the work of collect- 
ing them into its own hands. I am of the opinion that plaintiff is entitled 
to recover his commission of 25 per cent on $43,316.48, that being the 
amount of the said unpaid premiums collected by the defendant since 
March 2, 1908, and prior to November 1, 1912, less such share of broker- 
age or cosurety commissions as may appear from the testimony to be 
properly chargeable against him. I shall have to have the assistance of 
counsel in determining such reductions. 

The plaintiff's second alleged cause of action is for a percentage of 
premiums on bonds issued by him which became due after March 2, 1908, 
and were collected by the defendant. It is based on the eighth clause 
of the contract, which reads as follows: “The company will also pay to 
the said Clausen 20 per cent of all premiums that accrue after the termina- 
tion of this agreement, and which are received by the company on bonds 
issued during the continuance of the agreement in said territory.” The 
defendant does not deny that such premiums, to a considefable amount, 
have been collected by it, and that the plaintiff is entitled to 20 per cent 
thereof. In the third supplemental account filed by the defendant, it 
admits that from March 2, 1908, to October 31, 1912, the plaintiff’s 
20 per cent on collections so made by it, “less premiums paid to co- 
sureties,’ amounts to $12,647.52, and that he is also entitled to a share 
of “cosurety proportion of renewal premiums,” between the said dates, 
amounting to $3,525.63. Against these sums the defendant charges the 
plaintiff with $1,218.51 for his “share of brokerage paid on renewals 
collected from March 2, 1908, to October 31, 1912,” and with $3,622.82 
for his “share of cosurety commissions paid on renewal premiums col- 
lected” between those dates, and with $179.09 for plaintiff’s “share of 
brokerage paid on renewals collected from March 2, 1908, to February 28, 
1910,” omitted from previous account, and with $228.70 for plaintiff's 
“share of commissions paid on cosurety on additional renewals collected 
from March 2, 1908, to February 28, 1910,” and also omitted from pre- 
vious Schedules C and D. 

These seem to be proper charges against the plaintiff. Clause 9 
of the contract reads as follows: “It is agreed that there shall be allowed 
a brokerage commission on all business procured through brokers in 
the territory named herein, at a rate not to exceed 20 per cent of the 
gross premiums. One half of such brokerage commissions shall be 
charged to and paid by each of the parties hereto. It is also agreed that, 
whenever this company shall hecome cosurety with any other company 
on any bonds, all commissions received on such other company’s share 
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of the premiums on such bonds shall be divided equally between the 
parties hereto; also that all commissions allowed to other agents on 
this company’s share of such premiums shall be charged to and paid 
equally by the parties to this agreement.” J understand that the plaintiff 
does not dispute the accuracy of any of the figures given in the said 
supplemental account. 

[5] For a third cause of action the plaintiff alleges that in rendering 
monthly accounts to the defendant errors were made in charging and 
crediting the plaintiff with shares or percentages of cosurety commissions, 
whereby plaintiff was damaged in the sum of $700. The defendant con- 
cedes that such errors were made, and that plaintiff is entitled, therefore, 
upon this accounting, to an allowance of $678.14, which the plaintiff 
accepts, 

[6] For a fourth cause of action it is alleged that between March 2, 
1906, and March 2, 1908, or during the existence of the second contract, 
“bonds of insurance and guaranty business were, in truth and in fact, 
issued by defendant from its home office in the state of Pennsylvania, 
covering business in the said territory of the boroughs of Manhattan, 
Brooklyn, The Bronx, and Richmond, Westchester County, and New 
Jersey, and also some that did pass through the New York office, none 
of which was included in the accounts heretofore rendered and passed 
between plaintiff and defendant”; that the plaintiff had no knowledge 
thereof; that the defendant did not “disclose their existence to plaintiff, 
but concealed the same”; that the same have not been credited by de- 
fendant to the New York agency, “nor has plaintiff been paid his percent- 
age on such bonds.” 

By the first clause of the agreement of March 2, 1906, the defendant 
employed and appointed Clausen its general agent for its surety or guaranty 
business for the several boroughs of New York City, and for the county 
of Westchester, and for the state of New Jersey, when the defendant 
should be authorized to do business in that state, and it was agreed that 
“the agency granted hereunder shall be exclusive, and all bonds issued 
by the company in the above mentioned territory shall pass through the 
office of the agent, and be subject to the terms of this agreement.” 
Proof was made of the issuance by defendant of numerous bonds on ap- 
plications presented by agents other than Clausen—some in cases where 
the contracts related to work to be done in Clausen’s territory; others to 
cases where the contractors resided or kept offices within, but the work 
was to be done without, that territory., I do not understand that the 
plaintiff lays claim to commissions or percentages on the latter class 
of bonds, for his learned counsel, in construing the language quoted 
above, to wit, “all bonds issued by the company in the above mentioned 
territory,” says: “This can only mean that where the work to be per- 
formed, upon which the bond is required, is in this territory, the plaintiff 
is entitled to the commissions.” 

It appears that during the entire period of the plaintiff’s agency there 
was in force a rule of the company, of which the plaintiff had knowledge, 
relating to bonds of the kind embraced in this fourth cause of action. 
[It was in these words: “Contract Bonds to be Executed and Delivered 
in the Territory of Another Agent. It often occurs that application for 
a contract bond is made to an agent in one city, while the bond is to 
be executed and delivered in another city. When this happens, the course 
to be pursued is as follows: ‘The agent to whom the application is made 
wires the home office, stating the conditions surrounding the risk, * * * 
and requests that the agent at the city or town where the bond is re- 
quired be authorized to execute the same. If the business is approved 
by the home office, authority to execute the bond is given by wire, as 
requested, and is followed up by special power of ‘attorney. The agent 
to whom the application was first made forwards the application and 
all the papers in the case to the home office, where full credit for 
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the premium is given him. He then mails his check to the agent who 
actually executed the bond for such part of the commission thereon as 
may be mutually satisfactory to both parties.’” 

My opinion is that this rule is a complete answer to the plaintiff’s 
claim. He admits its binding force by his complaint and by the brief filed 
in his behalf. In his complaint he asks that the defendant be required to 
render an account of “all such bonds and indemnities so issued, to the 
end that the plaintiff may receive his proportion of the premiums arising 
therefrom”; and in the brief he asserts his right to recover “10 per cent 
of whatever sum it may be decided represents the premiums on bonds 
written in plaintiff’s territory.” And Bayley, plaintiff's witness, testified: 
“Tt is customary, when one agent invades another agent’s territory, that 
the agent controlling the business—receiving the application, in other 
words—should receive 15 per cent commission, whereby the agent exe- 
cuting the bond, or whose territory has been invaded, receives 10 
per cent.” It is plain that the defendant is not liable to the plaintiff 
for these part commissions. The plaintiff must look to the agents who 
secured the business and to whom the full commissions were paid. 


In its answer, the defendant has set forth two counterclaims “to 
the whole complaint.” The first is based upon its contention that by 
elause 5 of the contracts the plaintiff became a guarantor and personally 
liable to the defendant for all the premiums on all the bonds issued 
by him as its agent. At the time the answer was filed the defendant 
had received $36,687.68 of the premiums unpaid on March 2, 1908, when 
the agency terminated, and there remained $21,934.07 of such pre- 
miums still uncollected. Of this latter sum, the defendant claimed to 
recover 75 per cent, or $16,450.55. I have already stated my opinion 
that the plaintiff did not assume or incur a personal liability for 
the premiums as guarantor or otherwise, and this item of the counter- 
claim is disallowed. 


Another item of $2,246.08 is for interest on the sum of $36,687.68, 
mentioned above, the defendant charging that, by reason of the failure 
of the plaintiff to collect and pay over the said sum, the defendant 
was “deprived of the use of the several amounts which should have 
been paid by him to the defendant on account of said premiums from 
the expiration of the second calendar month succeeding the issue of 
the bond for which each of said premiums was due to the date of the 
collection of each of said premiums by the defendant.” This item is 
also disallowed for the same reason. The defendant did not exact 
interest on the overdue premiums collected by it. According to Bell, 
“it was not customary” to do so. 


A third item of $807.25 is for brokerage and cosurety commissions, 
which it is alleged “have not been paid, although the same are due 
and payable by the defendant to the several brokers and cosureties to 
whom the same were allowed” by the plaintiff on bonds the unpaid pre- 
miums on which amounted to the said sum of $21,934.07. This item, by 
reason of collections made by defendant since the answer was filed, 
and prior to November 1, 1912, has been reduced to $281.66, and seems 
to be a proper charge against the plaintiff. 

[7] The second counterclaim “to the entire complaint” is for $18,- 
414.57 and interest, and arises out of the following facts, which are 
not in dispute: Ky the third clause of the contracts it was agreed as 
follows: “The company shall appoint George C. Clausen resident vice- 
president, who shall be authorized by the company to execute, jointly 
with the resident secretary, to be appointed by the company, judicial, 
official, contract, and fidelity bonds, and other bonds and undertakings, 
without the same being referred to the company’s home office.’ And 
by the seventh clause it was provided that, after deducting from the gross 
premiums the sum of $12,000 for office expenses, “the balance of such 
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premiums shall be apportioned and disposed of as follows: Seventy-five 
per cent thereof shall be accounted for and paid by the agent to the 
company; 25 per cent thereof shall be retained by the agent as his com- 
mission and compensation as general agent hereunder.” During the 
four years of the plaintiff’s service as agent, many of the bonds executed 
by him were for large amounts, in which cosureties were joined with 
the defendant. These cosureties were seletted by the plaintiff, and all 
agreements as to the division of the premiums between them and the 
defendant were made by him. When the premiums were collected, the 
plaintiff paid to each cosurety its agreed share. The defendant’s share 
he disposed of according to his construction of the contract, which was 
that in such cases he was entitled to commissions on the entire amount 
of the premiums, and not merely on the defendant’s share thereof. He 
construed “gross premiums,” of which he was to retain 25 per cent, as 
including premiums paid to cosureties, giving no heed to defendant’s 75 
per cent, and not inquiring where it was to come from. This was plain 
error. The “gross premiums” which were to be “apportioned and dis- 
posed of” between plaintiff and defendant were the gross premiums earned 
by the defendant, and not those earned by and paid to other surety com- 
panies. The unreasonableness and vice of the plaintiff's construction 
is well illustrated by instances cited by the defendant’s counsel in his 
brief. I give them as he has stated them :— 

“The Williams Engineering & Contracting Company was principal 
on a bond for $450,000. There were three surety companies on this bond. 
The premium on the whole bond was $4,500—$1,500 going to each com- 
pany. The plaintiff took 25 per cent of the entire $4,500. He remitted 
$3,000 to the other two companies, and sent the balance, or $375, to the 
defendant. If the plaintiff had followed clauses 5 and 7 of the contract, 
he would have remitted $3,000 to the other two companies, retained 25 
per cent of the defendant’s share of the premiums ($1,500), or $375, and 
remitted 75 per cent thereof to the defendant. 


“Thomas J. Brady & Co. was principal on a bond for $300,000. There 
were four surety companies on the bond, each receiving $750 of the total 
premiums of $3,000. The plaintiff took 25 per cent of the total premium, 
or $750, leaving nothing for the defendant. On this bond there was 
brokerage paid, and commissions were received from the other com- 
panies, because the defendant was the procuring company. These were 
divided as provided in clause 9. The net result of the transaction was 
that the defendant received $75 and the plaintiff took $900. 


“The Snare & Triest Company was principal on a bond for $400,000. 
There were four surety companies on the bond. The defendant’s share 
of the total premium of $6,000 was $1,850. Instead of taking 25 per cent 
of the $1,850, the plaintiff took 25 per cent of the $6,000, or $1,500, leav- 
ing $350 for the company, instead of the 75 per cent to which it was 
entitled by the contract. There was the usual brokerage and commissions, 
which were divided according to clause 9 of the contract—the net result 
being that the plaintiff got $1,665, or 77% per cent, and the company got 
only $415, or 22% per cent.” 


[8] The total premiums which should have gone to the defendant, 
but which were retained by the plaintiff under his erroneous construction 
of clause 5 of the contract, amounted to $18,414.57, and for this sum and 
interest the plaintiff should account to the defendant. The plaintiff alleges 
as a defense that this method of apportioning and disposing of pre- 
miums on cosurety bonds was shown in the monthly statements rendered 
by him to the defendant during the entire term of his agency, and that 
payments were made to the defendant on the basis of such statements, 
and were received and accepted by the defendant “as a full accord and 
satisfaction of the claim embraced in said second counterclaim, without 
question or dispute,” and that no question was raised by the defendant 
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as to the correctness of such statements or of plaintiff's said method 
of apportioning said cosurety premiums until about the end of his agency, 
“and that was after all payments thereunder had been made and accepted 
as a full accord and satisfaction, as aforesaid.” This, I think, is not 
tenable. I agree with the defendant’s counsel that this is not a case of 
accord and satisfaction, or of an estoppel, or of an account stated. 


Moreover, the plaintiff himself asserts that there were errors to his 
prejudice in the accounts rendered by him to the defendant, and as part 
of the relief sought by him demands “that there be a full accounting 
between plaintiff and defendant respecting any and all of the matters 
set forth in the several causes of action set forth in the complaint, ac- 
cording to the respective rights of the parties,” and that “if the accounts 
rendered and passed. between the plaintiff and defendant constitute any 
impediment to the plaintiff receiving what, in equity and good conscience, 
belongs to him, that such amounts stated, and all accords and satisfac- 
tions, if any, be reopened, and the rights of the respective parties adjusted 
according to their respective rights.” This full accounting has been had, 
and, as I understand it, the matters submitted to me for decision are 
the allowance or correction or disallowance of the several items of 
credits and charges set forth in the said third supplemental account 
filed by the defendant. That account is brought down to October 31, 1912, 
and is divided into two parts. 


In the first part “the above named defendant credits itself” with :— 

Item 1. Amount of uncollected premiums on March 2, 1908—$58,621.75. 
This does not enter into this accounting. 

Item 2. Plaintiff's share of brokerage and cosurety commissions on 
premiums uncollected on March 2, 1908, and still uncollected—$281.66. This 
is allowed. 

Item 3. Plaintiff's share of brokerage paid on “renewals” collected 
since March 3, 1908—$1,218.51. This is allowed. 

Item 4. Plaintiff's share of cosurety commissions paid on “renewal” 
premiums since March 3, 1908—$3,622.82. This is allowed. 

Item 5. Twenty-five per cent of premiums paid to cosureties and 
erroneously retained by plaintiff—$18,414.57. This is allowed. 

Item 6. Share of brokerage on “renewals” omitted from former 
statement—$179.09. This is allowed. 

Item 7. Share of cosurety commission “renewals” omitted from for- 
mer statement—$228.70. This is allowed. s 

Item 8. Twenty-five per cent of cosurety premiums, erroneously re- 
tained by plaintiff and omitted from former statement—$86.25. This is 
allowed. 

Item 9. Erroneous credit to plaintiff for uncollected premiums—$65. 
This is allowed. 

Item 10. Erroneous credit to plaintiff—$26.63. This is allowed. 

Item 11. Share of commissions on premiums credited to plaintiff and 
subsequently returned to principals—$89.51. This needs explanation. 

Item 12. Adjustment of commissions in matter of George W. Kearney 
—$505.73. This needs explanation. 

Item 13. Interest on premiums uncollected on March 2, 1908, but col- 
lected by defendant prior to December 31, 1908—$1,203.48. This is not 
allowed. 

Item 14. Interest on premiums uncollected on March 2, 1908, but 
collected by defendant prior to February 28, 1910—$328.86. This is not 
allowed. 

Item 15. Interest on premiums uncollected on March 2, 1908, and 
remaining uncollected on February 28, 1910—$1,105.81. This is not allowed. 

Item 16. Estimated interest on uncollected premiums from February 
28, 1910, to October 31, 1912—$1,055.18. This is not allowed. 
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Item 17 and Item 18. Interest on premiums referred to in item 5. The 
defendant is entitled to interest from dates of retention to date of report, 
but not to interest on interest. 

Item 19. Excess interest allowed plaintiff on bond 2278—$916.63. This 
needs explanation. 

In the second part of the account “the above named defendant charges 
itself” with :— 

Item 1. Premiums uncollected on March 2, 1908, but collected by de- 
fendant since and prior to October 31, 1912—$42,316.48. This charge is 
made on the theory that the plaintiff was personally liable to defendant 
for the $58,621.75. It will be disregarded on this accounting. 

Item 2. Twenty-five per cent of premiums remaining uncollected on 
October 31, 1912—$1,568.75. This also will be disregarded for the same 
reason. 

Item 3. Twenty per cent of “renewal” premiums collected by defend- 
ant from March 2, 1908, to October 31, 1912—$12,647.52. 

Item 4. Plaintiff's share of cosurety commissions received on co- 
surety’s proportion of renewal premiums from March 2, 1908, to Oc- 
tober 31, 1912—$3,425.63. 

Item 5. Errors as to cosurety commission—$678.14. This is the claim 
set forth in plaintiff’s third cause of action. 

Item 6. Plaintiff's share of commissions on cosurety premiums— 
$1,275.68. 

Item 7, Net commissions on premiums on final bonds, etc.—$57.68. 

Item 8. Plaintiff's share of additional premiums omitted from former 
statement—$45. 

Item 9, Deduction from the $58,621.75—$901.90. This will not enter 
into this accounting. 

Item 10. Deduction from share of cosurety commissions, etc.—$252.16. 

Item 11. Twenty per cent of additional premiums collected by de- 
fendant prior to February 28, 1910, and omitted in former statement— 
$521.09, 

Item 12. Plaintiff's share of cosurety commissions collected by de- 
fendant prior to February 28, 1910—$334.69. 

The defendant should also be charged with 25 per cent commissions 
on premiums which were unpaid on March 2, 1908, but were collected by 
defendant prior to October 31, 1912, amounting to $10,829.12. 

Each party is entitled to interest upon his or its claims against the 
other from the dates when said claims became due respectively, until 
the date of the referee’s report. 

For the purpose of correcting any errors in figures, and of consider- 
ing further the question of interest, and of receiving explanations of 
some items with which the defendant has credited itself in the said sup- 
plemental account, I appoint Tuesday next, October 28th, at 2 p. m., for 
a hearing herein. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling, 
and Hotchkiss, JJ. 


Charles Blandy, of New York City, for Appellant. 
A. B. Boardman, of New York City, for Respondent. 


PER CuRIAM. 
Judgment and order affirmed, with costs, upon the opinion of 
Hamilton Odell, Referee. 
Horcukxiss, J. 
T dissent. Conceding that defendant had the right to open the 
account for fraud, or under such circumstances as would con- 
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stitute mistake according to its legal definition, there was no 
proof of either. The original contract was made on March 2, 1904, 
and ran for two years. At the end of this period a new con- 
tract was entered into for a further term of two years. At an 
early stage of the first contract differences arose between the 
parties as to its proper construction, with respect to plaintiff’s 
percentage in cases of cosurety contracts. Gott, then defendant’s 
manager, and later its vice-president, testified that these differ- 
ences were repeatedly discussed between himself and plaintiff’s 
representative, and finally he was convinced that plaintiff’s con- 
struction was fair and right, because what he would gain in 
one feature he would lose in another (folios 942, 950). Be- 
ginning with the contract, plaintiff rendered monthly statements 
of his account, based on his construction of the contract, and 
these statements were retained and never objected to, save so 
far as they were the subject of discussions by Gott as above 
stated. So late as February 20, 1906, defendant’s president 
characterized the contract as “entirely fair in every way” (Ex- 
hibit 133, folio 1335). When it came to formulating the second 
contract, its terms were in certain particulars made such as 
to differentiate it from the first contract; but no change was 
made with respect to the feature now under discussion, and the 
parties thereafter continued to the end, as theretofore, to render 
and accept accounts based upon the construction which the plain- 
tiff had originally put upon the contract. This construction is 
certainly not one of which the contract was not susceptible, al- 
though it may not have been such as this court ‘would, as an 
original proposition, have put upon it. But, if the doctrine of 
practical construction means anything, it must be that it is now 
too late for the defendant to say that the construction thus 
adopted, knowingly acted upon, repeatedly approved, and solemnly 
ratified, was wrong, and that the account should be recast from 
the beginning. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


DANGLER 
vs. 
NATIONAL SURETY CO. (No. 7406.)* 


INSURANCE — BURGLARY INSURANCE—EVIDENCES OF 
FORCE. 

Where property was stolen during or after a fire, the marks of violence 
made by the firemen in breaking in to extinguish the fire do not 
authorize recovery under a burglary insurance policy, which insured 
the goods against direct loss by burglary by any person who made 
forcible and violent entrance upon the premises or exit therefrom, of 
which there shall be visible evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


Appeal from Trial Term, New York County. 

Action by Harry L. Dangler against the National Surety Company. 
Judgment for the plaintiff, and defendant appeals. Reversed, and com- 
plaint dismissed. 


Argued before Ingraham, P. J., and Clarke, Scott, Dowling, and 
Hotchkiss, JJ. 


Joseph L. Prager, of New York City, for Appellant. 
M. L. Heide, for Respondent. 
' Scort, J. 

The action is upon a policy of burglary insurance. The policy 

provided that the insurer should be liable for— 
“direct loss by burglary * * * by any person or. persons who 
have made forcible and violent entrance upon the premises or 
exit therefrom, of which force and violence there shall be visible 
evidences.” 

The insured was a dealer in ostrich feathers, occupying the 
fourth floor of a loft building. On the evening of November 29, 
1912, the date alleged in the complaint as that upon which the 
burglary occurred, there was a fire in the loft above that oc- 
cupied by plaintiff. He was summoned, and when he reached 
his place of business he found the door leading into his premises 
broken and the lock smashed. In the rear of the premises certain 
lattice screens which had covered the windows were torn down, 
and one of them was broken. ‘These constitute the “visible evi- 
dences” of a forcible entry upon which plaintiff relies, and except 
these things there were no evidences of any forcible entry, al- 


* Decision rendered, June 4, 1915. 153 N. Y. Supp. 727. 





Misc.| Am. Bonding Co. vs. Ballard Co. Bank’s Assignee. 247 


though some of the boxes inside the premises appeared to have 
been roughly handled. 

It was shown beyond contradiction, and indeed was not at- 
tempted to be contradicted, that these visible marks of violence 
upon the door and windows were produced by the firemen, who 
broke in the door and tore the screens from the windows in 
order to carry a hose through the premises. Obviously these 
evidences of violence did not indicate that any person or persons 
had made a forcible entry or exit for burglarious purposes. Ap- 
parently the plaintiff suffered a loss, but there is no evidence 
that it was of the character covered by the policy upon which 
he sues. The verdict was directly contrary to the charge of the 
court, but in our opinion there was nothing to submit to the 
jury, for the uncontradicted evidence was that there were no 
visible evidences of a burglary. The finding of the jury that 
there had been a burglary by any person or persons who had 
made forcible and violent entrance upon the premises or exit 
therefrom, of which force or violence there was visible evidence, 
is without evidence to support it, and is reversed. 

Judgment reversed, and complaint dismissed, with costs in all 
courts to the appellant. All concur. 


Ore 


AMERICAN BONDING CO. or BatrimorE vs.. BALLARD 
COUNTY BANK’S ASSIGNEE rer at.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE — APPLICATION — REPRESENTATIONS — 
STATUTE — EMPLOYEES’ FIDELITY INSURANCE. 

Ky. St. 1915, § 639, providing that all statements or descriptions, in any 
application for an insurance policy, shall be deemed representations, 
and not warranties, and shall not, unless material or fraudulent, 
prevent recovery on the policy, applies to an application for em- 
ployees’ fidelity insurance, and the parties thereto are presumed to 
have contracted with reference to that statute, and the construction 
placed on it when applied to the purpose of the contract. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


2. INSURANCE — APPLICATION — REPRESENTATIONS—GOOD 
FAITH. 


Under that statute, a bond securing the bank against the dishonesty of 
its cashier cannot be avoided because of the falsity of representa- 
tions in the application that at that time the cashier’s accounts were 
correct, where the cashier had so skillfully hidden his defalcation 
as to deceive expert examiners employed by the bank and also the 
state bank examiner, an examination by one or the other of whom 
had preceded the original application, and each application for renewal. 


CF or other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


~ * Decision rendered, May 26, 1915. 176 S. W. Rep. 368. : 
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3. INSURANCE—CONSTRUCTION—FAVORING INSURED. 
An insurance policy must be liberally construed in favor of the insured, 
since it is prepared by the company. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


4. INSURANCE—FIDELITY INSURANCE—SUPERVISION OVER 
EMPLOYEE. 


Where the bank complied with the promises made by it in an application 
for a bond insuring the fidelity of its cashier as to its supervision 
over him, insurer cannot avoid liability on the ground that the 
usual and customary supervision was not exercised. 


(For other cases, see Insurance, Cent. Dig. §§ 875, 87514; Dec. Dig. § 332.) 


5. INSURANCE—PROOF OF LOSS—VALIDITY OF CLAUSE. 


A clause, in a bond insuring the fidelity of a bank cashier, giving the 
bank six months after the expiration of the original term or any 
of its renewals within which to make a claim for and file itemized 
proof of loss, is reasonable and not contrary to public policy, since 
it is an incentive to bank officers to perform their duties, and a pe- 
tition for a recovery of losses sustained by reason of the defalcation 
of such cashier cannot be amended after the expiration of the six 
months, so as to authorize recovery for additional items not dis- 
covered in time to be included within the proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


Appeal from Circuit Court, Ballard County. 

Action by the Ballard County Bank’s Assignee and others against 
the American Bonding Company of Baltimore. Judgment for the plain- 
tiffs, and defendant appeals. Reversed and remanded, with directions. 


Eaton & Boyd, of Paducah, for Appellant. 
Hendrick & Nichols, of Paducah, for Appellee. 


INTERSTATE CASUALTY CO. vs. WALLINS CREEK 
COAL CO.* 


(Court of Appeals of Kentucky.) 


1, INSURANCE—INDEMNITY INSURANCE—ESTOPPEL. 


A policy of employer’s liability insurance provided that the insurer 
should not be responsible for settlements made by insured not specially 
authorized in writing by the insurer, and agreed to investigate all 
claims and defend all suits. The employer, having become liable to 
an employee for personal injuries, duly notified the insurance com- 
pany, who investigated the case, but took no further steps in the 
matter, nor did it repudiate liability. After a delay of three months 
the employer settled the claim for a reasonable amount, and brought 
suit for reimbursement against the insurance company. Held, that 


* Decision rendered, May 20, 1915. 176 S. W. Rep. 217. 
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the insurer was estopped to rely on the stipulation forbidding settle- 
ment. 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE—INDEMNITY INSURANCE— CONSTRUCTION 
OF CONTRACT. 

A contract of employers’ liability insurance, providing that the insured 
shall not settle claims against it without the consent of the insurance 
company, will not relieve the insurance company from liability on 
its failure, after due notice, to indicate its intention to defend the 
suit or to grant permission to the insured to effect settlement thereof. 

(For other cases, see Insurance, Dec. Dig. § 512.) 


3. INSURANCE—INDEMNITY INSURANCE—DENIAL OF LIA- 
BILITY—SETTLEMENT. 

Where an employer carrying indemnity insurance has notified the in- 
surance company of a claim against it by an employee, but the énsur- 
ance company has taken no steps as to the defense or settlement of 
the claim for three months, the employer may consider that the 
insurance company denies its liability and may settle with its em- 
ployee, notwithstanding a clause in the contract forbidding such 
settlement without the consent of the insurer. 


(lor other cases, see Insurance, Dec. Dig. § 512.) 


Appeal from Circuit Court, Bell County. 
Action by the Wallins Creek Coal Company against the Interstate 


Casualty Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Metcalf & Jeffries, of Pineville, for Appellant. 
Patterson & Ingram, of Pineville, for Appellee. 


~ —-0@ 


CECIL vs. KENTUCKY LIVESTOCK INS. CO.* 
(Court of Appeals of Kentucky.) 


4. INSURANCE—CONTRACTS—PERIOD OF INSURANCE. 


Where insured paid for insurance for a year which according to the appli- 
cation should not begin until the premium was paid, there was no 
liability under the policy until it was delivered and the premium was 
paid, and the year did not begin to run until that time. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; Dec. Dig. § 177.) 


Appeal from Circuit Court, Boyle County. 
Action by J. G. Cecil against the Kentucky Livestock Insurance Com- 


pany. From a judgment of dismissal, plaintiff appeals. Reversed and 
remanded. 


Emmet Puryear and Robert Harding, both of Danville, for Appellant. 
A. J. Carroll, of Louisville, for Appellee. 





* Decision rendered, June 3, 1915. 176 S. W. Rep. 986. 
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FEDERAL INS. CO. vs. HITER.* 
(Court of Appeals of Kentucky.) 


1. INSURANCE—AUTOMOBILE INSURANCE—CONTRACT—CON- 
STRUCTION. 

Under a policy insuring an automobile against loss or damage if amounting 
to $25 or more on any single occasion by theft, robbery, or pilferage, 
and in event of loss insurer shall be liable only for the actual cost 
of repairing, or, if necessary, replacing parts damaged or destroyed, 
insurer is liabie for the diminution in value of the automobile, where 
a borrower thereof, with intent to convert it to his own use, abandoned 
it in a remote section of a distant state in a badly damaged condition, 
at which place insured recovered it and made repairs. 

(lor other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


2. INSURANCE--CONTRACTS—CONSTRUCTION. 

Where provisions in a policy are contradictory or are susceptible of two 
interpretations, they will be given the interpretation which will fur- 
nish to insured full protection. 

(lor other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


3. INSURANCE — AUTOMOBILE INSURANCE —CONVERSION— 
—ACTS CONSTITUTING. 

Where a borrower of an automobile for a specified purpose to go to 
a certain place went beyond that place and never returned it, but 
abandoned it in a remote section of a distant state in a badly damaged 
condition, without notifying the owner where it might be found, 
and it was not recovered for some six or seven weeks after it should 
have been returned, the borrower converted it within a policy insuring 
it against loss or damage if amounting to $25 or more on any single 
occasion by theft, robbery, or pilferage. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Third Division. 

Action by F. A. Hiter against the Federal Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 


surnett, Batson & Cary, of Louisville, for Appellant. 
Edward G. Hill, of Louisville, for Appellee. 


* Decision rendered, May 18, 1915. 176 S. W. Rep. 210. 
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UNITED STATES SUPREME COURT. 


HARTFORD LIFE INSURANCE COMPANY, Hartrorp, COonn., 
Plaintiff in Error, 


vs. 


ELIZA IBS. (No. 213.)* 


JUDGMENT—FULL FAITH AND CREDIT—REPRESENTATIVE 
SUIT—IDENTITY OF ISSUES. 

A decree of a court of the home state of a life insurance company issuing 
benefit certificates on the assessment plan by which it is adjudged, 
in a suit brought against the company by a number of certificate 
holders for the benefit of all, that the company had the right to make 
advances from its mortuary fund to pay death claims, and to replenish 
the fund by collections from a subsequent assessment upon its mem- 
bers, is denied the full faith and credit to which it is entitled by U. S. 
Const., art. 4, § 1, where a court of another state excludes such decree 
from evidence in a suit which a beneficiary not a party to the former 
suit brings against the company upon a certificate, and in which the 
beneficiary’s reply to the company’s defense of a forfeiture for non- 
payment of an assessment is that such assessment was void because 
the mortuary fund was sufficient to pay all the claims which the 
assessment was levied to meet. 

(For other cases, see Judgment, Cent. Dig. §§ 1454, 1488- 7 1496-1500; 
Dec. Dig. § 822.) 


In Error to the District Court in and for the county of Ramsey in the 
state of Minnesota to review a judgment affirmed by the Supreme Court 
of the state in favor of plaintiff in an action upon a benefit certificate 
issued by a life insurance company. Reversed. 

See same case below, 121 Minn. 310, 141 N. W. 289, Ann. Cas. 
1914C, 798. 

The facts are stated in the opinion. 


Frederick W. Lehmann, James C. Jones, John M. Holmes, and George 
F, Haid for Plaintiff in Error. 
O. E. Holman and C. D. O’Brien for Defendant in Error. 


LAMAR, J., delivered the opinion of the court. 

On April 4, 1885, the Hartford Life Insurance Company issued 
to Herman Ibs a certificate of membership in its Safety Fund 
Department which was conducted on the mutual assessment plan. 
The certificate provided that if the policy was kept in force, by 
the payment of all assessments duly levied upon all the members 
to create a mortuary fund, his wife should be entitled to receive 
at his death an indemnity of $2,000, payable out of such mortuary 
fund. 


* Argued Mar. 19, 1915. Decided June 1, 1915. 35 Sup. Ct. Rep. 692. 
Vol. XLVI—17. 
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On May 2, 1910, under call 127, he was assessed $35.95 to 
meet 145 claims which matured during the quarter ending 
March 31. He failed to pay and his policy was canceled June 23, 
1910. He died June 27, and thereafter his wife brought suit 
in a Minnesota court against the company. It defended on the 
ground that the policy had been forfeited by reason of Ibs’s failure 
to pay the assessment levied to meet the 145 claims. To this 
the plaintiff replied that most of these claims had been paid 
out of the mortuary fund during the quarter, and that the balance 
of cash on hand March 31 was sufficient to have paid all of 
the other claims. Because of these facts she claimed the assess- 
ment of May 2 was both unnecessary and void. 

In answer to this the company insisted that the fund was 
maintained as a source from which to make prompt settlement 
of claims, but that such advances did not prevent the levy of the 
quarterly assessment, which, when collected, was to be used in 
replenishing the fund. In support of this defense it offered 
a certified copy of the decree of a Connecticut court, in the 
case of Dresser vs. Hartford L. Ins. Co. in which it was ad- 
judged that the company had the right so to maintain and use 
the fund. The plaintiff objected to the admission of this decree 
on the ground, among others, that she was not a party to the 
proceeding in which it was rendered. The court sustained her 
objections, excluded the decree, and directed a verdict in her 
favor. That ruling having been affirmed by the Supreme Court 
of the state (121 Minn. 310, 141 N. W. 289, Ann. Cas. 1914C, 
798), the case was brought here by the insurance company on a 
record which raises the sole question as to whether the Minnesota 
courts failed to give full faith and credit to the judicial pro- 
ceedings of another state, as required by art. 4, § 1 of the 
Constitution. 7 

In order to answer that question it becomes necessary to make 
a brief statement of the facts giving rise to the suit and to the 
terms of the decree, not for the purpose of determining whether 
the decision was correct, but in order to decide whether the 
Connecticut court had jurisdiction to enter a decree binding 
on a beneficiary who was not a party to the proceeding. 

The Hartford Life Insurance Company, though a stock cor- 
poration under the laws of Connecticut, had what was known 
as the “Safety Fund Department,” conducted on the mutual 
assessment plan. ‘The company kept the books, levied the as- 
sessments, deposited the collections in the mortuary fund, and 
paid claims therefrom as they matured. It was not otherwise 
liable on the policies: 

The mutual insurance plan contemplated the creation of a 
safety fund of $1,000,000 from membership fees. In addition 
to this there was to be a mortuary fund, raised by graduated as- 
sessments levied on all the members for use in payment of death 
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claims. These assessments were levied periodically and provision 
was made that in fixing the amount to be levied an allowance 
should be made “for discontinuance in membership.” It so 
happened that the lapses were not so numerous as had been 
estimated, and consequently each assessment realized something 
more than was needed to pay the matured claims. This differ- 
ence between the collections and the insurance paid was retained 
in the mortuary fund, and, in time, the “excess margins” 
amounted to nearly $400,000. 


In 1908 the Hartford Life Insurance Company determined to: 
discontinue the Safety Fund Department and to write no more 
insurance on the assessment plan. Thereafter no new members 
were admitted. This change of policy was the occasion of a 
disagreement between the certificate holders and the company 
Accordingly, Dresser and thirty other members, residing in 
different states, brought suit in a Connecticut court, “in their 
own behalf and on behalf of all others similarly situated,” against 
the company, its directors and trustees. The bill attacked the 
management of the company, and, among other things, insisted 
that it had been and was still levying assessments too many in 
number and too large in amount. The bill also alleged that 
the company had recently decided to discontinue writing in- 
surance on the assessment plan, and was endeavoring to induce 
members to surrender their certificates and to take out ordinary 
life policies in the company’s stock department. By reason of 
this change of policy and the consequent decrease in membership 
in the Safety Fund Department and the increase in assessments 
the bill alleged that the present certificate holders, who had 
created the mortuary fund, were entitled to an immediate dis- 
tribution of the moneys therein. 


The company’s demurrer was sustained and the bill dismissed. 
Dresser and the other certificate holders then took the case to 
the Supreme Court of Connecticut, where the judgment was re- 
versed. 80 Conn. 681, 70 Atl. 39. The case having been re- 
manded there was an answer and a hearing. On March 23, 
1910, the court made findings of law and fact, many of which 
are not material to the matter involved in the present litigation. 
In reference to the mortuary fund, the trial court found that, 
though acting in good faith, the company, in making assessments, 
had overestimated the number of lapses in membership, and, 
consequently, the assessments had raised more than was needed 
to pay claims; that these excesses or margins had accumulated 
and amounted to many thousands of dollars; that these excess 
collections were in the mortuary fund and 
“are now in constant use in the prompt payment of losses in 
advance of the receipt of the moneys to pay the same from the 
regular assessments—by which receipts the fund is constantly 
reimbursed. 
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“The plaintiffs claimed it was improper and wrongful to ac- 
cumulate these margins and to carry this balance in said mortuary 
fund, and claimed that said balance of margins should be dis- 
tributed among the outstanding certificate holders; but it is held 
that it is proper and reasonable that the company should hold 
such fund for the purpose of enabling it to pay losses promptly, 
but that it was not necessary to hold more than the amount of 
an average quarterly assessment for the previous year. 

The mortuary fund arising as above described or 
from any other source, together with all income or interest 
thereon, belongs to the men’s division of the Safety Fund De- 
partment, and the insurance company is reasonably entitled to 
hold the same as a necessary and proper fund for the settle- 
ment of death claims on the certificates of insurance in said 
department, and that any excess above the average of the quar- 
terly assessment for the previous year shall be distributed in 
diminution of assessments by crediting and applying such excess 
on account of the next succeeding assessment.” 

From other evidence in the present case it appeared that 145 
members died during the quarter which ended March 31, 1910. 
Their certificates amounted to $323,919.95. The cash in the 
mortuary fund was sufficient to meet all of these claims, and 
out of it $198,994.19 had been paid prior to March 31, leaving 
therein more than enough to settle the remaining certificates, ag- 
gregating $124,925.76, which, though accruing during the quar- 
ter, had not been finally proved on March 31. 

It required at least thirty days in which to adjust claims, levy 
the assessment, make the calculation of the amount due by each 
of the more than 12,000 members, and send out the proper 
notices. Having made the necessary calculations, the company, 
on May 2, 1910, made an assessment of $323,919.95, as of March 
31, 1910, with which to meet the 145 claims specified. It gave 
notice to Ibs that his dues and assessment to meet these 145 
claims was $35.95, payable on June 5. He failed to pay, and 
a second notice was given that unless the company received the 
assessment by June 20, 1910, his policy would be forfeited. He 
still neglected to pay, and on June 23 the company canceled 
the policy. Ibs died on June 27. The widow then sued, and 
in answer to the company’s claim that the policy had been for- 
feited she contended, as already stated, that the assessment of 
$323,919.95 was void because $198,473.58 had, in fact, been paid 
out of the mortuary fund before March 31, and there was on 
that date a balance therein sufficient to pay all of the other 
claims included in the call. 

1. But if the mortuary fund had been thus finally appropri- 
ated to the payment of claims, without the right of a reimburse- 
ment from the next assessment, the fund would have been per- 
manently destroyed, and the company would have been deprived 
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of the right to maintain and use it as a source from which there- 
after to make prompt settlement. That the company had such 
right was expressly recognized and adjudged in the Connecticut 
decree. To exclude it from evidence and to decline to enforce 
its provisions was to deny it the full faith and credit to which it 
was entitled under the provisions of art. 4, § 1 of the Constitu- 
tion of the United States. 

2. The plaintiff insists, however, that she was not a party to 
the proceedings in which the decree was entered, and, therefore, 
not bound by its terms. But in this regard she was in privity 
with her husband. For while, under the terms of the contract 
embodied in the certificate, he may net have had the right to 
assign the policy, or to change the beneficiary, or to lessen the 
amount payable at his death, yet, whether treated as an expectancy 
or as a contingent interest, her right to receive an indemnity de- 
pended upon her husband being a member at the time of his 
death, since failure to pay the assessments would work a for- 
feiture. As the members were the owners of a mortuary fund 
which had been created under the terms of a plan which was, 
in effect, a contract between themselves, there was no reason 
why they and the company might not enter into a further con- 
tract as to its present distribution or future use. If they failed 
in making an arrangement among themselves, there was no 
reason why—in case of such disagreement—their conflicting 
claims and rights could not be determined by the judgment of 
a tribunal of competent jurisdiction. 

3. The fund was single, but having been made up of contribu- 
tions from thousands of members their interest was common. 
It would have been destructive of their mutual rights in the plan 
of mutual insurance to use the mortuary fund in one way for 
claims of members residing in one state, and to use it in another 
way as to claims of members residing in a different state. To 
make advances replenished by assessments against those living 
in Connecticut, and to make advances without the right to re- 
plenish against those in Wisconsin, would have destroyed the 
very equality the assessment plan was intended to secure. Mani- 
festly the question as to the ownership and proper administration 
of the fund could not be left at large for collateral decision in 
every suit on certificates held by those who had failed to pay 
the assessment. For—whether the members of the “Safety Fund 
Department” are regarded as occupying a position analogous to 
that of shareholders, or are treated as beneficiaries of trust 
property in the hands of the company, as trustee, in the state 
of Connecticut, the courts of that state had jurisdiction of all 
questions relating to the internal management of the corporation. 
Selig vs. Hamilton, 234 U. S. 652, 58 L. Ed. 1518, 34 Sup. Ct. 
Rep. 926; Mutual L. Ins. Co. vs. Harris, 97 U. S. 336, 24 L. Ed. 
962; Condon vs. Mutual Reserve Fund Life Asso. 89 Md. 99, 
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44 1,. R. A. 149, 73 Am. St. Rep. 169, 42 Atl. 944; Maguire vs. 
Mortgage Co. 122 C. C. A. 83, 203 Fed. 858. It was for the 
court of the state where the company was chartered and where 
the fund was maintained to say what was the character of the 
members’ interest-—whether they were entitled to have it dis- 
tributed in cash, or used in paying the next assessment, or re- 
tained as a fund for the prompt settlement of claims, with 
the right and duty on the part of the company, as their trustee, 
to replenish the same by collections from succeeding assessments. 
But it was impossible for the company to bring a suit against 
12,000 members living in different parts of the United States. 
It was equally impossihle for the 12,000 members to bring a 
suit against the company to determine the questions involved. 
Under these circumstances Dresser and thirty other members, 
holding certificates, brought suit “in their own behalf and in 
behalf of all others similarly situated.” 


4. That allegation, of course, would not by itself determine 
the character of the proceeding. Wabash R. Co. vs. Adelbert 
College, 208 U. S. 58, 52 L. Ed. 388, 28 Sup. Ct. Rep. 182. For, 
in order that the decree should be binding upon those certificate 
holders, who were not actually parties to the proceeding, it 
had to appear that Dresser and the other complainants had an 
interest that was, in fact, similar to that of the other members 
of the class, and that it was impracticable for all concerned to 
be made parties. But, when such common interest in fact did 
exist, it was proper that a class suit should be brought in a 
court of the state where the company was chartered and where 
the mortuary fund was kept. The decree in such a suit, brought 
by the company against some members, as representatives of 
all, or brought against the company by thirty certificate holders 
for “the benefit of themselves and all ethers similarly situated,” 
would be binding upon all other certificate holders. 


‘Where the parties interested in the suit are numerous, their 
rights and liabilities are so subject to change and fluctuation by 
death or otherwise, that it would not be possible, without very 
great inconvenience, to make all of them parties, and would 
oftentimes prevent the prosecution of the suit to a hearing. For 
convenience, therefore, and to prevent a failure of justice, a 
court of equity permits a portion of the parties in interest to 
represent the entire body, and the decree binds all of them 
the same as if all were before the court. The legal and equitable 
rights and liabilities of all being before the court by representa- 
tion, and especially where the subject-matter of the suit is com- 
mon to all, there can be very little danger but that the interest 
of all will be properly protected and maintained.” Smith vs. 
Swormstedt, 16 How. 303, 14 L. Ed. 948. See also Hawkins 
vs. Glenn, 131 U. S. 330, 33 L. Ed. 191, 9 Sup. Ct. Rep. 737; 
Beals vs. Illinois, M. & T. R. Co. 133 U. S. 290, 33 L. Ed. 608, 
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10 Sup. Ct. Rep. 314; Kerrison vs. Stewart, 93 U. S. 155, 23 
L,. Ed. 843; Supreme Council, R. A. vs. Green, this day decided 
[237 U. S. —, post, 724, 35 Sup. Ct. Rep. 724]. The principle 
is recognized both in England and in this country. 1 Pom, Eq. 
Jur. 3d Ed. §§ 267, 268. In Corey vs. Sherman, 96 Iowa 115, 
32 L. R. A. 490, 64 N. W. 828, and Carlton vs. Southern Mut. 
Ins. Co. 72 Ga. 371 (2), 379 (5-10), the rule was applied in cases 
involving the rights of those interested in mutual insurance funds 
raised by collections from many policyholders. 


5. It is said, however, that even if the decree determining the 
status and use to be made of the mortuary fund was binding 
upon members and beneficiaries, it could not be offered in evi- 
dence in a suit on a policy of insurance, since the cause of 
action and the thing adjudged in the two cases was different,— 
one involving the status of the fund and the rights of members 
therein, while the present case related to the right of a beneficiary 
to recover on a policy and the power of the company to declare 
a forfeiture. But the defendant’s contention that the policy 
had lapsed because of the failure of Ibs to pay the assessment, 
and the plaintiff’s reply that the assessment was void because the 
mortuary fund was sufficient to meet call 127, raised an issue 
as to the right of the insurance company to levy the assessment. 
On that issue the Connecticut decree was admissible, since it 
adjudged that the company had the right to make advances to 
pay claims, and could subsequently collect the amount of such 
claims by an assessment levied as in the present case. Its right 
so to do having been determined by a court of competent jurisdic- 
tion, the decree was binding between the parties or their privies in 
any subsequent case in which the same right was directly or col- 
laterally involved. For “even if the second suit is for a different 
cause of action, the right, question, or fact once so determined 
must, as between the same parties or their privies, be taken as 
conclusively established so long as the judgment in the first suit 
remain unmodified.” Southern P. R. Co. vs. United States, 168 
U. S. 48, 49, 42 L. Ed. 376, 377, 18 Sup. Ct. Rep. 18. So also 
it was held in Forsyth vs. Hammond, 166 U. S. 518, 41 L. Ed. 
1100, 71 Sup. Ct. Rep. 665, that “though the form and causes of 
action be different, a decision by a court of competent juris- 
diction in respect to any essential fact or question in the one 
action is conclusive between the parties in all subsequent actions.” 

There are other questions in the case which present no Federal 
question, but for error in refusing to admit the decree of the 
Connecticut court the judgment is reversed. 
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SUPREME COURT OF CALIFORNIA. 


DIBBLE 
vs. 


RELIANCE LIFE INS. CO. or Pittssurc, Pa. (S. F. 6449.)* 


1, INSURANCE — LIFE INSURANCE — STIPULATIONS — 
VALIDITY. 


An incontestable clause in a life policy issued to a trusted employee of in- 
surer is as binding on insurer as if the policy had been issued to a 
stranger, for the parties sustain the same relation as in the ordinary 
case of life insurance. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


2. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—APPLICABILITY. 


A provision in a life policy that it shall not be contested after one year 
from its date, except for nonpayment of premiums, prevents insurer 
from contesting the policy after one year, on the ground that insured, 
when applying for insurance and at all times thereafter, was seriously 
ill, though the policy also provides that it shall not take effect until 
the premium is paid, while insured is in good health, and the policy 
shall have been duly issued. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


5. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—EFFECT. 

A provision in a life policy that it shall be incontestable after one year 
from its date, except for nonpayment of premiums, precludes any 
defense after the stipulated period on account of false statements 
warranted by insured to be true, though the statements were fraudu- 
lently made, unless fraud is expressly or impliedly excepted from the 
effect of the provision. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


6. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—VALIDITY—“ALL CONTRACTS.” 


Civ. Code, § 1688, providing that “all contracts” which have for their 
object the exemption of any one from responsibility for his own 
fraud are against the policy of the law, includes life insurance policies, 
but does not render invalid a clause declaring that a policy shall be 
incontestable after one year from its date, though construed to pre- 
clude the defense of fraud by insured, for the object of the clause is 
only to provide a shorter term for maintaining a claim on the ground 
of fraud than is prescribed by limitations. 


(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


7. INSURANCE—LIFE INSURANCE—INCONTESTABLE CLAUSE 
—CONSTRUCTION. 


A provision in a life policy that it shall be incontestable after one year 


* Decision rendered, May 15, 1915. Rehearing denied, June 14, 1915. 
149 Poe Reo. 171. 
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from its date, except for the nonpayment of premiums and except as 
otherwise provided in the policy, does not expressly or impliedly ex- 
cept an action or defense based on fraud by insured, though the policy 
provides that, in the absence of fraud, all statements in the application 
shall be deemed representations and not warranties, and no such 
statement shall avoid the policy ‘unless contained in the written 
application. 
(For other cases, see Insurance, Cent. Dig. § 1086; Dec. Dig. § 400.) 


8. INSURANCE—LIFE INSURANCE—ACTIONS—DEFENSES. 


A count, in an answer in an action on a life policy which denies the 
issuance of the policy in consideration of an annual premium, is good 
as against a demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


In Bank. Appeal from Superior Court, city and county of San Fran- 
cisco; Frank J. Murasky, Judge. 

Action by Mae Dibble against the Reliance Life Insurance Company 
of Pittsburg, Pa. From a judgment for plaintiff, defendant appeals. 
Reversed, with directions. 


J. C. Campbell, Walter Shelton, and David L. Levy, all of San Fran- 
cisco, for Appellant. 
Lovett K. Fraser, Casper A. Ornbaun, and Ornbaun & Fraser, all of 
San Francisco, for Respondent. 
ANGELLOTTI, C. J. 

This case was ordered retransferred to this court for hearing 
and determination, by reason of the inability of the justices of 
the District Court of Appeal of the Third District to concur in 
a judgment. While the cause was pending in the last named 
court Mr. Justice Burnett prepared an opinion, which was for- 
warded to this court, as required by the Constitution. That 
opinion is as follows :-- 

“One of the main points in this controversy growing out of 
an action for the recovery of a $5,000 life insurance involves 
the construction of the following provision in the policy: ‘In- 
contestability—This policy and the application therefor, a copy 
of which is hereto attached, constitute the entire contract be- 
tween the parties and shall be incontestable after one year from 
its date, except for nonpayment of premiums and except as 
otherwise provided in this policy. All statements made by the 
insured in said application shall, in the absence of fraud, be 
deemed representations and not warranties, and na such state- 
ment shall avoid the policy unless it is contained in the written 
application hereof, a copy of which application is hereto attached.’ 
As a general rule, no doubt, effect will be given to such stipula- 
tion and if the time prescribed be reasonable the insurance com- 
pany will be precluded from urging any defense, including fraud, 
to an action on the policy if said defense be covered by said 
agreement. In 25 Cyc. 873, it is stated as follows: ‘A clause, 
now often inserted in policies, that after being in force a specified 
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time they shall not be disputed or shall be incontestable, pre- 
cludes any defense after the stipulated period on account of 
false statements which were warranted to be true, even though 
they were made fraudulently.’ 

“A great many cases are cited in support of the text, those of 
which relating to the defense of fraud we will notice specifically. 

“In Massachusetts Benefit Life Association vs. Robinson [104 
Ga. 256] 30 S. E. 918, 42 L. R. A. 261, the Supreme Court 
of Georgia said: ‘As the law may prescribe such a limitation 
in which actions shall be brought by the party to be affected, 
it is also within the power of the contracting parties to agree 
among themselves upon a period of time which would amount 
to a statute of limitations, either greater or less than the period 
fixed by the law. * * * Parties interested in the contract 
may waive the benefit of the statute of limitations fixed by 
the law, the effect of the waiver being either to make a longer or 
shorter period than the law prescribes. What is said above would 
seem, however, to be subject to the qualification that where 
the effect of the contract would be to vitalize, by the lapse of 
time fixed in the contract, an undertaking which would otherwise 
be void for fraud, the time fixed in which the party would have 
a right to rescind the contract on account of the fraud must 
be such a time as by the exercise of ordinary diligence the 
same could have been discovered. * * * Where parties enter 
into a contract which from its nature affords an opportunity to 
one party to perpetrate a fraud upon another, and it is stipulated 
therein that the party who is liable to be defrauded shall have 
a specified time in which to make inquiry as to the acts and 
conduct of the other party, he is on notice, by the very terms 
of the contract itself, that fraud may be involved in it, and the 
duty is upon him to commence at once an investigation into 
the acts, conduct, and representations of the other party; and 
if the time fixed is such that the information which would show 
that the fraud had been perpetrated could have been, by the 
exercise of ordinary diligence, obtained, then the parties are 
bound by their contract as to time, and after the lapse of that 
time fraud is no longer a defense. ‘This does not violate in any 
way the well settled principle that fraud is to be abhorred, 
vitiates everything it touches, and the person guilty of it is not 
to be countenanced in any way by the courts. While all this 
is true, it is equally well settled that a contract which has for 
its foundation a wilful fraud may become vitalized and en- 
forceable by the negligence of the party who was the victim 
of the fraud.’ And, in considering some other clauses that 
seemed not to be covered by the noncontestable provision, the 
court reaffirmed the familiar doctrine that where a policy is 
fairly susceptible of two different constructions the one more 
favorable to the insured will be adopted. The court held that 
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those things which were declared to be acts which would vitiate 
the policy could be made effectual as a defense only if asserted 
within the said three-year period. 


‘In Reagan vs. Union Mutual Life Insurance Co., 189 Mass. 
555, 76 N. E. 217 [2 L. R. A. (N. S.) 821, 109 Am. St. Rep. 659, 
4 Ann. Cas. 362], the clause in controversy was, ‘This policy 
is incontestable from date of issue for any cause, except non- 
payment of premium.’ In holding that this did not preclude the 
defense of fraud, the court said: ‘This is not like the numerous 
cases in which the policy provides that it shall be incontestable 
for fraud after the expiration of a specified time, which is not 
unreasonably short. It has often been held that a provision of 
that kind is valid because it is in the nature of a limitation of 
the time within which the defendant may avoid the policy for 
this cause. Such a provision is reasonable and proper, as it 
gives the insured a guaranty against possible expensive litigation 
to defeat his claim after the lapse of many years, and at the 
same time gives the company time and an opportunity for in- 
vestigation, to ascertain whether the contract should remain in 
force. It is not against public policy, as tending to put fraud 
on a par with honesty’ (citing a large number of cases). 

“In Murray vs. State Mutual Life Ins. Co, [22 R. I. 524] 
48 Atl. 800 [53 L. R. A. 742], deceased’s policy had been issued 
two years and all premiums paid, and it contained a stipulation 
that it should be incontestable after two years from the date 
of its issue, provided the premiums were paid as agreed. It was 
held, by the Supreme Court of Rhode Island, that the conten- 
tion that the defendant company was entitled to plead that the 
insured made false and fraudulent answers in his application, in 
bar of an action on the policy, because the incontestability clause 
was void as condoning fraud, and as against public policy, can- 
not be sustained, since the clause merely imposed a reasonable 
limitation on the time in which fraud could be established. 

“In Union Cent, Life Ins. Co. vs. Fox [106 Tenn. 347] 
61 S. W. 62 [82 Am. St. Rep. 885], the Supreme Court of Ten- 
nessee could see no force in the declared distinction between 
policies which are by their terms to become at once incontestable 
and those to become incontestable only after a certain length 
of time, and the court declares that: ‘If the time may be limited 
to one year within which the defense of fraud may be made 
available, it is difficult to see why it may not be limited to six 
months or one month or such other time less than this as the 
company may deem it important to stipulate.’ The court further 
held that before the policy is issued the company has abundant 
opportunity to investigate concerning the representations of the 
insured, and that it may bind itself not to contest the claim after 
the contract is executed even upon the ground of fraud. 

“As to the defense ¢hat the insured falsely represented the 
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state of his health, the Supreme Court of Wisconsin, in Patter- 
son vs. National Premium Mut. L. Ins. Co. [100 Wis. 118] 75 
N. W. 980 [42 L. R. A. 253, 69 Am. St. Rep. 899] said: ‘Besides, 
the incontestable clause would seem to effectually bar this defense. 
If this clause be not altogether a glittering generality, put in 
for no purpose except to induce men to insure, it would seem 
that it must cover such misstatements or omissions as are here 
alleged. Such clauses have been upheld by various courts. 
* * * We see no reason why an insurance company may 
not take the risk of ascertaining for itself the condition of health 
of the insured.’ 

“The only cases cited holding that a clause providing that 
the policy shall be incontestable from date is void as against the 
defense of fraud are Reagan vs. Union Mutual Life Ins. Co., 
supra, and Welch vs. Union Cent, L. Ins. Co., 108 Iowa 224 
[78 N. W. 853] 50 L. R. A. 774. 

“Tn the latter it is held that ‘a provision in an insurance policy 
that it shall be incontestable for any cause except misstatement 
of age “except as hereinbefore provided” will not preclude the 
insurers from relying on the warranties contained in the applica- 
tion, which is part of the contract and the statements in which 
are made the basis of the policy, and that the omission of fraud 
from the specified grounds of contest will not preclude contest 
on that ground.’ 

“It may be added that the subject is thoroughly considered 
in the note to Clement vs. New York Life Insurance Co., as 
reported in 42 L. R. A. 247, and I think the statement is justi- 
fied that all the recent cases and authorities hold that where a 
reasonable time is given for investigation, an incontestable clause 
is valid as against all defenses not excepted from its operation. 

“And in this connection it may be said that I can find no war- 
rant for the assertion that by the terms of the policy here fraud 
is withdrawn from the application of said provision. 


“There is no contention that fraud is expressly excepted and 
I think there is no such implication. As I understand it, the 
clause in which the term is used simply implies that in case of 
fraud the statements made in the application shall be deemed 
warranties, but there is nothing to suggest that a defense on said 
ground is not barred by the lapse of the time period prescribed. 


[1] “Nor can I see that the legal aspect of the situation is 
changed by the circumstance that the insured was a trusted 
employee of the company. As far as the policy itself is con- 
cerned, the parties sustained the same relation as in the ordinary 
case of life insurance. The company would certainly have the 
right to grant to its employees the same favor as to strangers, 
and it should be bound by the same obligations. Indeed, as far 
as opportunity for inquiry aad investigation to ascertain fraud 
is involved in the question, there is reason for holding the in- 
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surer to a stricter accountability where an employee is the insured. 

“A more serious question is presented by the consideration of 
section 1668 of the Civil Code, providing as follows: ‘All con- 
tracts which have for their object, directly or indirectly, to 
exempt anyone from responsibility for his own fraud * * * 
are against the policy of the law.’ It is not disputed that it 
is within the province of the Legislature to declare such prin- 
ciple of public policy, and that it should be enforced. It is 
claimed, however, that the section has no application to insurance 
policies, but I find no warrant for this contention. ‘All contracts’ 
certainly include contracts of insurance, but I am inclined to 
the view that, properly speaking, it was not the object of the 
parties to said insurance policy to exempt the insured from the 
consequences of his fraud, but the object and effect of said in- 
contestable clause was simply to provide a shorter term for 
maintaining said claim than is prescribed by the statute of lim- 
itations. In other words, in my opinion, by said section the Legis- 
lature did not intend to condemn a contract that in the interest 
of repose and security would fix a reasonable limit for the 
time in which such defense might be successfully urged, but 
the intention was to preclude a contract that would altogether 
relieve either party of the consequences of his own fraud. 


[2] ‘There is another consideration which is worthy of serious 
attention. It was agreed by the parties that the contract of in- 
surance ‘shall not take effect until the first premium shall have 
been actually paid, while I am in good health, and the policy shall 
have been signed by the duly authorized officers of the company 
and issued.’ It is urged by appellant, therefore, that these three 
circumstances, the payment of the first premium, the condition 
of good health on the part of the insured and the execution of 
the policy by the company, were conditions precedent to the 
existence of any contract whatever, and that since in the answer 
and cross-complaint it appears that the insured, when he made 
the application and at all times thereafter, was not in good 
health, but seriously ill, for this reason the demurrer should 
have been overruled. It is said by appellant that, in Gallant 
vs. Metropolitan Life Insurance Co. [167 Mass. 79] 44 N. E. 
1073: ‘There was a provision in a purported life insurance 
contract that no obligation was to be assumed by the company 
unless the insured was in good health at the date of the policy. 
It appeared that the insured was in poor health at that date, 
and the court held that there was no contract, and the company 
was not liable. This was followed in Barker vs. Metropolitan 
Life Ins. Co. [188 Mass. 542] 74 N. E. 945, in regard to a 
similar state of facts.’ Other cases also to the same point are 
Volker vs. Metropolitan Life Ins. Co. [1 Misc. Rep. 374] 21 
N. Y. Supp. 456; Carmichael vs. John Hancock Life Ins. Co. 
[116 App. Div. 291] 101 N. Y. Supp. 602; Dwight vs. Ins. Co. 
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[103 N. Y. 341] 8 N. E. 654, 57 Am. Rep. 729; Metropolitan 
Life Ins. Co. vs. Howle [62 Ohio St. 204] 56 N. E. 908; and 
Packard vs. Ins. Co. [72 N. H. 1] 54 Atl. 287. 


“Tt is to be observed, however, that in none of these cases was 
there an incontestable clause, and this circumstance is claimed 
by respondent to be a vital distinguishing fact. In support of 
the contention she cites Mohr vs. Prudential Ins. Co. of America 
[32 R. I. 177] 78 Atl. 554; Mutual Reserve Fund Assoc. vs. 
Austin, 142 Fed. 398 [73 C. C. A. 498,6 L. R. A. (N. S.) 1064] ; 
and Commercial Life Insurance Co. vs. McGinnis [50 Ind. App. 
630] 97 N. E. 1018. 


‘In the first of these it was said: “The defendant does not 
dispute that a period of more than one year had elapsed between 
the date of the policies and the death of the insured. The de- 
fendant contends, however, that the policies must have had a 
legal inception in order to sustain an action thereon, and that 
before the plaintiff could claim the benefit of the incontestable 
clause she must show that all the conditions precedent to the 
issuance of the policies have been complied with. To this con- 
tention it should be said that the policies were issued and were 
delivered; that the premiums due upon said policies were re- 
ceived by the defendant up to the time of the death of the in- 
sured; that the policies were treated by the insured and the 
defendant as subsisting contracts between them. The policies 
upon their face purport an obligation on the part of the de- 
fendant. To an action to enforce this apparent obligation the 
defendant interposes the defense that the insured was not in 
good health at the time of the delivery of the policies. Upon this 
ground the defendant is contesting its liability under the policy 
Such a contest is within the scopesof that clause which makes 
the policy incontestable after one year from its date if all due 
premiums shall have been paid, without by its terms excluding 
any ground of defense. ‘To hold otherwise would be to permit 
such a clause in its unqualified form to remain in a policy as a 
deceptive inducement to the insured.’ 

“In the Austin Case it was held by the United States Circuit 
Court of Appeals, First Circuit, that as far as the incontestable 
clause is concerned, there is no distinction between the condi- 
tion precedent as to the delivery of the policy while in good 
health and statements in the application which were made war- 
ranties, and that unless expressly excluded they were all cov- 
ered by the agreement not to contest the policy. In the note 
to this case, as reported in 6 L. R. A. (N. S$.) 1064, it is said: 
“The contention of the defendant in this case that the incontest- 
able clause was an agreement conditioned upon the insurance 
having been in force, and that the insurance was not in force 
because the assured was not in good health when the policy 
was delivered to him, does not seem to have been thought of 
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before, as an extensive search has failed to discover any case 
where such a defense was relied on. The reasoning of the court, 
however, seems impregnable in spite of the lack of authority 
upon that specific question, and its position is still further 
strengthened by a decision of the North Carolina Supreme Court 
in Grier vs. Mutual L. Ins. Co., 132 N. C. 542, 44 S. E. 28.’ 


“The McGinnis Case, supra, was to the same effect, there 
being a clause in the policy that it was not to go into effect 
unless the first premium was actually paid during the lifetime 
and good health of the insured, but it was held that this was 
covered by the incontestable clause, and that the insurer had 
waived its right to urge such defense. 

“The other cases cited by appellant in this connection do not 
relate to life insurance, nor do they involve any consideration 
of an agreement not to contest the action, and therefore, of 
course, they are clearly distinguishable. 

“While there is persuasive force in appellant’s reasoning, I 
am content to follow the authorities upholding respondent’s po- 
sition, there being no case in point to the contrary, and therefore 
must resolve this contention in favor of plaintiff. 

“For the foregoing reasons I conclude that the cross-complaint 
of defendant, seeking a cancellation and annulment of said in- 
surance policy, is insufficient in its statement of facts, and that 
the demurrer thereto was properly sustained. 

“The amended answer, however, contains this averment: ‘De- 
fendant denies that on the 2d day of August, 1910, or at any 
other time or at all at San Francisco, Cal., or at any place, 
or at all, in consideration of the payment of the premium of 
$64.30 annually during five years, or for any consideration what- 
ever, defendant by its agents duly authorized, or at all, executed 
its policy of insurance No. 29,268 in writing to one Robert M. 
Dibble on his life for the term of five years, or any other time, 
in the sum of $5,000, or any other sum, or any policy whatever.’ 
There is thus specifically denied one of the vital allegations of 
the complaint and thereby a material issue is presented. 

[3, 4] “It is of no importance as a matter of pleading that 
no such denial was contained in the first answer, or that said 
denial is inconsistent with the allegations of the separate defense 
and also of the cross-complaint. The original was superseded 
by the amended answer, and inconsistent defenses may be sep- 
arately pleaded. 

“T think, therefore, that the court erred in sustaining the 
demurrer to the first defense set forth in the amended answer. 
The said denial may result in no practical benefit to appellant, 
but, nevertheless, it must be considered apart from the other 
defenses. 

“It would seem to follow that the judgment should be re- 
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versed, with directions to the court below to overrule the 
demurrer to the first count of the answer.” 


[5] It is stated in the foregoing opinion that “there is no 
contention that fraud is expressly excepted” from the effect of 
the incontestability provision. In this respect, as is pointed out 
by counsel for appellant, the learned justice was in error, as 
the claim was expressly made in their briefs. With this minor 
exception, going in no way to the merits of the appeal, we are 
satisfied that the opinion is in all respects correct, including, 
of course, the view expressed to the effect that there is no 
good warrant in fact for the assertion that by the terms of the 
policy fraud is withdrawn from the application of the incon- 
testability provision, and we adopt such opinion as a part of 
the opinion of this court. 

[6] As is shown by this opinion, the decisions in other states 
are practically unanimous in holding that a provision in a life 
insurance policy, to the effect that, after being in force the 
specified time, it shall be incontestable, precludes any defense 
after the stipulated period on account of false statements war- 
ranted to be true, even though such statements were fraudu- 
lently made, unless by the terms of the policy fraud is expressly 
or impliedly excepted from the effect of such provision. Learned 
counsel for appellant do not appear to dispute this, but earnestly 
claim that section 1668, Civil Code, necessitates a different rul- 
ing in this state. We cannot so read the section, and entirely 
agree with what is said in the opinion of Mr. Justice Burnett 
in regard thereto. The answer to the claim is the same that 
has uniformly been made by the courts of other states, to the 
claim that the well settled principle that “fraud vitiates every- 
thing it touches, and the person guilty of it is not to be counte- 
nanced in any way by the courts” voids such a provision as one 
against public policy. ‘The opinion contains expressions from 
other courts on this subject. To these may, with propriety, be 
added the views of the Court of Appeals of Néw York, ex- 
pressed in Wright vs. Mutual Benefit Association, 118 N. Y. 237, 
23 N. E. 186,6 L. R. A. 731, 16 Am. St. Rep. 749, as follows :— 


“Tt is not a stipulation absolute to waive all defenses and to 
condone fraud. On the contrary, it recognizes fraud and all 
other defenses, but it provides ample time and opportunity within 
which they may be, but beyond which they may not be, estab- 
lished. It is in the nature of and serves a similar purpose as 
statutes of limitations and repose, the wisdom of which is ap- 
parent to all reasonable minds. It is exemplified in the statute 
giving a certain period after the discovery of a fraud in which 
to apply for redress on account of it and in the law requiring 
prompt application after its discovery, if one would be relieved 
from a contract infected with fraud. The parties to a contract 
may provide for a shorter limitation * * * than that fixed 
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by law and such an agreement is in accord with the policy of 
statutes of that character.” 

[7] The incontestability provision cannot be reasonably con- 
strued, in our opinion, as either expressly or impliedly except- 
ing an action or defense based on fraud. The entire provision, 
as we read it, so far as applicable here, is that :— 

“This policy * * * shall be incontestable after one year 
from its date, except for nonpayment of premium and except 
as otherwise provided in this policy.” 

The language immediately following on which appellant relies, 
while bearing upon the question of the liability of the insurance 
company under the policy, obviously has reference to an entirely 
different matter from that referred to in the preceding sentence. 
It simply provides that, in the absence of fraud, all statements 
in the application shall be deemed representations and not war- 
ranties, and no such statement shall avoid the policy unless con- 
tained in the written application. As substantially said in Mr. 
Justice Burnett’s opinion, there is nothing herein to suggest 
that a defense on the ground of fraudulent statements will not 
be barred by the lapse of the time prescribed in the preceding 
provision. See, in this connection, Clement vs. Insurance Co., 101 
Tenn. 22, 30, 46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 
650. Referring to the words in the first sentence “except as 
otherwise provided in this policy,” we find no provision in the 
policy otherwise providing as to a false statement in the appli- 
cation, unless perhaps the provision under the same heading of 
“Incontestability” that “If the age of the insured has been mis- 
stated, the amount payable hereunder shall be such as the pre- 
mium paid would have purchased at the correct age” is such a 
provision. It should be borne in mind, in construing these pro- 
visions of the policy, that under well settled rules all doubts or 
ambiguities must be resolved against the insurance company. 


As to the other points made by defendant, there is no ne- 
cessity for adding anything to what is said in the opinion of 
Mr. Justice Burnett. 

[8] For the reasons stated in that opinion, we see no escape 
from the conclusion that the demurrer, while properly sustained 
as to the further and separate answer and defense, and to the 
cross-complaint, should have been overruled as to the first count 
of the answer, in view of the specific denial therein of the exe- 
cution of the policy. It should perhaps be said, in justice to 
the learned judge of the lower court, that it is extremely probable 
that the existence of this denial was not specifically urged on 
the argument in the lower court. It is true that the denial may 
result in no practical benefit to defendant, but, of course, it is 
impossible for us to know what evidence may be obtainable by 
defendant on the issue thus clearly made. Defendant was cer- 
tainly entitled to an opportunity to present its proofs on this 
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issue, in view of the condition of the pleadings, and as each 
defense must be considered separate and apart from all other 
defenses, no court can hold in advance of a trial that, given 
such an opportunity, defendant could not show that the policy 
was not, in fact, ever executed. 

The judgment of reversal to be given shall not be taken as 
affecting the order of the trial court sustaining the demurrers in 
so far as the further answer and the cross-complaint of defendant 
are concerned. 

The judgment is reversed, with directions to the lower court . 
to overrule the demurrer of plaintiff in so far as the first count 
of the answer is concerned. 


We concur: Shaw, Sloss, Lorigan, Melvin, Lawlor, and Hen- 
shaw, JJ. 


——- -— -- eq — —- — 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


CROSBY 
vs. 


MUTUAL BENEFIT LIFE INS. CO. er au.* 


2. INSURANCE—ACTIONS ON POLICIES~SUFFICIENCY OF 
EVIDENCE. 


In an action on a life insurance policy, evidence held to warrant a finding 
that insured, in making a false affidavit that the designated beneficiary 
was dead, for the purpose of obtaining a loan from the company, did 
not intend to change or revoke his designation of such beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


3. INSURANCE—CHANGE OF BENEFICIARIES—ACTS CONSTI- 
TUTING CHANGE. 


Where the holder of a life insurance policy authorizing him to change the 
beneficiary applied to the company for a loan, and was told that it 
could not be made without permission from the beneficiary, whereupon 
he made a false affidavit that the beneficiary was dead, without in- 
tending to revoke the designation of such beneficiary, such designa- 
tion was not revoked as to the proceeds of the policy less the loan, 


whatever might be the result, had the beneficiary claimed the whole 
proceeds. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


* Decision rendered, June 22, 1915. 109 N. E. Rep. 365. 
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Exceptions from Superior Court, Suffolk County; Frederic H. 
Chase, Judge. 

Action by Charlotte M. Crosby against the Mutual Benefit Life In- 
surance Company and others, in which George A. Whitney, administrator 
of Frank P. Whitney, appeared as claimant. Finding for plaintiff, and 
claimant brings exceptions. Exceptions overruled. 


T. C. Bachelder, of Boston, for Plaintiff. 
F, G. Cook and G. H. Hull, both of Boston, for Adverse Claimant. 


LorING, J. 

[1] At the trial the claimant asked for thirteen rulings and 
took an exception to the judge’s refusal to grant them. The only 
one of these exceptions which has been argued is that the judge’s 
refusal to rule that on all the evidence the plaintiff was not en- 
titled to recover. We treat the other exceptions as waived. 

[2, 3] The facts which the jury were warranted in finding 
were as follows: In 1910 one Frank P. Whitney took out a 
policy on his life payable to the plaintiff, “his affianced, if living; 
otherwise, to the executors, administrators or assigns of the in- 
sured.” In February, 1912, being in need of $400, Whitney 
applied to the insurance company for a loan to that amount. He 
was told by the company that they would not make the loan 
“unless he got permission from the beneficiary”; and Whitney, 
being in a position where he had to have the $400, thereupon 
made a false affidavit that the beneficiary was dead and signed a 
loan certificate, in which it was stated that he was the “sole 
owner” of the policy, and delivered the false affidavit, the certifi- 
cate and the policy to the company. The company indorsed upon 
the policy a memorandum of the loan and returned it to Whitney. 

It appeared that when Whitney took out the policy he told the 
plaintiff that it was payable to her and read the policy over to her. 
It had been his custom to hand to her, or send to her through 
the mail, the receipts for premiums when they were paid. There 
were two premiums due after the loan of $400 mentioned above, 
which were paid by Whitney. The receipts for these payments 
were sent by Whitney to the plaintiff. Whitney died on April 28, 
1914. During his last illness he told two persons that the plain- 
tiff was the beneficiary of this policy and he asked one of them 
(his clerk) to see that she got the proceeds of the policy. Being 
taxed at this time with the false affidavit he at first denied it, but 
later on said :— 

“T couldn’t get the money unless I signed that”; “he [1] simply 
had to do something in order to get that money at the time.” 

The judge made the following finding of fact :— 

“The certificate and statement were not intended by the insured 
to operate to change the beneficiary, or to terminate the ex- 
pectancy of said Crosby therein; but he still intended that the 
policy should be payable to her, and made the false statement of 
her death without her knowledge or consent in order to obtain 
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the loan from the company without her signature, which would 
otherwise have been required by the company.” 

It is plain that on the evidence the finding of the judge that 
Whitney did not intend to change the designation of the plaintiff 
as beneficiary of the policy was warranted. Had Whitney been 
willing to end the plaintiff’s expectancy as beneficiary of the 
policy there would have been no difficulty in getting the loan. 
Whitney had a right to change the beneficiary and in that way to 
end the expectancy which the plaintiff had in the policy. That 
would have been the easiest way for him to get the loan. His 
resort to the false affidavit (in order to get the loan) can be ex- 
plained only on the ground that he did not wish to revoke the 
plaintiff's expectancy as beneficiary of the policy. The fact that 
he did not intend to revoke the plaintiff’s interest as beneficiary 
is confirmed by what he said during his last illness to the two 
witnesses mentioned above. 

It is also plain that there was nothing in the transaction which 
operated to revoke the designation of the plaintiff as the bene- 
ficiary of the policy contrary to Whitney’s intention. What took 
place was that to secure the loan from the company without re- 
voking the designation of the plaintiff as beneficiary or getting 
her consent to the loan, Whitney secured the loan by falsely rep- 
resenting to the company that the plaintiff had died and that in 
that way the designation of the plaintiff as beneficiary had come 
to an end. All that the plaintiff claims is the proceeds less the 
loan. It is not necessary to consider what the result would be 
had she claimed the whole proceeds. 

We have examined the cases cited by the claimant and find 
none requiring special notice. 

[4] In addition to the exception to this ruling the claimant 
excepted to the admission in evidence of statements made by 
Whitney during his last illness, as set forth above. If Whitney 
had been alive and had gone on the witness stand he could have 
testified to his reasons for making the false affidavit. The reason 
why he did it tended to show that he did not intend to revoke 
the designation of the plaintiff as beneficiary of the policy. 
Whitney being dead, these statements were admissible under 
R. L. c. 175, § 66. 

[5] The claimant has objected to the following statement of 
Whitney, testified to by one of the witnesses, on the ground that 
it was expressing an opinion on a past transaction :— 

“If anything does happen to me I have had my life insured 
and Charlotte will have that anyway.” 

We think that this is a statement of fact and is admissible as 
such. The entry must be:— 

Exceptions overruled. 
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COURT OF APPEALS OF NEW YORK. 


FLINT 
Us. 


PROVIDENT LIFE & TRUST CO. or PHILADELPHIA.* 


INSURANCE—FORFEITURE OF POLICY—NONPAYMENT OF 
PREMIUMS—STATUTORY NOTICE. 

Under Insurance Law (Consol. Laws, c. 28) § 92, providing that no policy 
of life insurance shall be forfeited or lapsed for nonpayment of the 
premiums when due, unless a written or printed notice stating the 
amount of the premium, the place where payable, etc., shall have been 
mailed to the insured, and that the notice shall also state that, unless 
such premium shall be paid by or before the day it falls due, the 
policy shall be forfeited if the premium is not paid, but not if it is not 
paid by or before the day it becomes due, is fatally defective; since 
the purpose of the notice is to warn the insured of the absolute 
necessity of paying the premium, and such notice does not negative 
the possibility that forfeiture may be avoided by paying the premium 
after it becomes due. 

oe - cases, see Insurance, Cent. Dig. §§ 908-911, 913; Dec. Dig. 

4.) 


Appeal from Supreme Court, Appellate Division, Third Department, 
Action by Carrie Mayfred Flint against the Provident Life & Trust 
Company of Philadelphia. A judgment for the plaintiff was affirmed by 
the Appellate Division of the Supreme Court in the Third Department 
(157 App. Div. 885, 141 N. Y. Supp. 1119), and the defendant appeals 


Affirmed. 


S. Mallet-Prevost, of New York City, for Appellant. 
Edgar T. Brackett, of Saratoga Springs, for Respondent. 


BarTLETtT, C. J. 

This is an action upon two policies of life insurance, which 
was tried at Special Term by consent, and resulted in a judg- 
ment in favor of the plaintiff, which has been unanimously af- 
firmed by the Appellate Division. 

The only question which it is necessary to consider upon the 
appeal is the sufficiency of the notice served upon the insured te 
effect a forfeiture. The notice read as follows :— 


“Please Advise Any Change of Address. 
“The Provident Life and Trust Company of Philadelphia (Pa.) 
“Please return this notice with remittance to William T. Ferris, 


General Agent, Rooms 414-417 Singer Building, 149 Broadway, 
corner Liberty Street. 


* Decision rendered, June 8, 1915. 109 N. E. Rep. 248. 
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“New York City, Dec. 14, 1911. 
“Arden A. Flint, 371 Hamilton St., Albany, N. Y.: Take-notice 
that the premium noted below will be due on policy No. 103544 
on 12 Mo. 30, 1911, if said policy be then in force, and that, if 
not paid, the policy and all payments thereon will become for- 
feited and void, except as to the right to a surrender value or 
paid-up policy which may be provided in said policy or by statute. 

Premium 
Addition $ 
Amount Due 
“William T. Ferris, General Agent. 


“If the distribution of surplus is used as cash or to reduce 
premium, sign and return the inclosed receipt.” 


Section 92 of the Insurance Law (Laws of 1909, c. 33; Cons. 
Laws, c. 28), which is entitled “No forfeiture of policy without 
notice,” provides that no policy of life insurance (with certain 
exceptions not material here) shall be forfeited or lapsed by 
reason of the nonpayment when due of any premium, interest, 
or instalment or any portion thereof required by the terms of the 
policy to be paid within one year from the failure to pay the 
same, “unless a written or printed notice stating the amount of 
such premium, interest, instalment, or portion thereof, due on 
such policy, the place where it shall be paid, and the person to 
whom the same is payable, shall have been duly addressed and 
mailed to the person whose life is insured, or the assignee of the 
policy,” within a specified period. The contents of such notice 
are further prescribed as follows :— 


“The notice shall also state that unless such premium, interest, 
instalment, or portion thereof, then due, shall be paid to the 
corporation, or to the duly appointed agent or person authorized 
to collect such premium by or before the day it falls due, the policy 
and all payments thereon will become forfeited and void except 
as to the right to a surrender value or paid-up policy as in this 
chapter provided.” 


The notice in the present case is defective because it fails to 
state that the policy will become forfeited if payment of the 
premium is not made “by or before the day it falls due.” It does 
tell when the premium is due; it also says that if the premium 
is not paid the policy and all payments thereon will become for- 
feited and void; but it does not declare that these consequences 
will ensue if the premium be not then paid or be not paid “by or 
before” that day. In other words, the notice does not negative 
the possibility that a forfeiture may be avoided by paying the 
premium after the day when it falls due. The notice prescribed 
by the statute is designed to impress upon the insured the absolute 
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necessity of paying by or before that date if he would avoid 
forfeiture. This feature is so essential that its absence is fatal. 


Unless there is something in the language of the insurance 
contract to render it inapplicable, the language of the statute may 
readily be incorporated in the notice. It is difficult to understand 
why insurance companies manifest so much reluctance to use it. 
In McDougall vs. Provident S. L. A. Society, 135 N. Y. 551, 
32 N. E. 251, a departure from the words of the statutory pro- 
vision was sanctioned, but this was because the contract of insur- 
ance was out of the ordinary form; and it was nevertheless ex- 
pressly held that every essential fact required to be made known 
must be intelligently stated in the notice. The paper served must 
embody the notice which the statute requires, either in the words 
of the statute or their equivalent. Phelan vs. Northwestern Mut. 
Life Ins. Co., 113 N. Y. 147, 20 N. E. 827, 10 Am. St. Rep. 441. 
In Trimble vs. N. Y. Life Ins. Co., 20 Wash. 386, 55 Pac. 429, 
largely relied upon by the appellant, the notice was that the an- 
nual premium would be due October 31, 1888, and, “if not then 
paid,” the policy and all payments thereon would be forfeited. 
The words quoted were equivalent in meaning to the phrase “by 
or before the day it falls due,” which the statute prescribes. There 
is no such equivalent in the notice in the present case. 

In Nederland Life Ins. Co. vs. Meinert, 199 U. S. 171, 26 Sup. 
Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 480, the Supreme Court of 
the United States, speaking through Peckham, J., considered the 
character of forfeitures in life insurance, and construed section 92 
of chapter 690 of the Laws of 1892, which was identical with 
section 92 of the present Insurance Law. The notice in that 
case was assailed because it mistakenly stated that the policy “by 
its conditions’ would be void, while, in fact, the notice used the 
language of the statute, and not that of the contract of insurance. 
This mistake was held to be immaterial; but it is to be observed 
that the notice in that case complied absolutely and exactly with 
the requirements of the statute in declaring that the failure to 
pay the premium by or before the date when it fell due would 
forfeit the policy and all payments thereon. The case, therefore, 
is in no sense an authority in favor of the appellant. On the 
contrary, it asserts in the plainest terms that the notice should 
follow the statute in respect to the contents of the notice. 


If that simple requirement were complied with, cases of this 
character would not arise. It was not observed here, and hence 
the ‘service of the notice was not effective to forfeit the policies 
in suit. 

The judgment should be affirmed, with costs. 

Hiscock, Collin, Cuddeback, Hogan, Cardozo, and Seabury, JJ., 
concur. 

Judgment affirmed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


HOLLOWAY 
vs. 


METROPOLITAN LIFE INS. CO.* 


INSURANCE—LIFE INSURANCE—BREACH OF CONDITION AS 
TO HEALTH—EFFECT. 

Where the life insurance policy in suit provided that no obligation was 
assumed by the company prior to its issuance, or unless at said date 
the insured was alive and in sound health, and the insured died of 
diabetes, which she had had for a year, within a month and a half of 
the issuance of the policy, there could be no recovery on such policy. 


(For other ~ see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. 
Dig. § 291.) 


Action by Annie Holloway against the Metropolitan Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, 
and new trial granted. 


Argued June term, 1915, before Guy, Bijur, and Page, JJ. 


Woodford, Bovee & Butcher, of New York City (James N. Luttrell, 
of New York City of counsel), for Appellant. 
William D. Sporborg, of New York City, for Respondent. 


Bryur, J. 

Nothing but a question of law js involved on this appeal. 
Plaintiff sues on a policy of insurance issued by defendant upon 
the life of one Catherine McNamara. It was shown that, within 
a month and a half of the issuance of the policy, the insured died 
of diabetes, the duration of which was one year. The assured had 
been treated for a year prior to her death for this disease. The 
policy (which is one issued upon the payment of a weekly pre- 
mium of 15 cents) contains the following clause :— 

“Provided, however, that no obligation is assumed by the 
company prior to the date thereof, nor unless on said date the 
insured is alive and in sound health.” 

The learned judge below, in an opinion which exhibits a care- 
ful examination of the authorities, was of opinion that the 
company’s agent, who obtained this insurance, had not effected a 
waiver of this provision, and in this conclusion I concur; but 
he believed that a waiver, or perhaps it may be said an estoppel, 
had been created “by the knowledge which might have been 
acquired by its medical examiner,” and cites Sternaman- vs. 


* Decision rendered, June 28, 1915. 154 N. Y. Supp. 194. 
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Met. L. Ins. Co., 170 N. Y. 13, 25, 62 N. E. 763, 57 L. R. A. 
318, 88 Am. St. Rep. 625, as his authority. He says also:— 

“The question presented upon the evidence is: Was the de- 
fendant’s physician, presumably having knowledge of the con- 
ditions in the policy, obligated to make such an examination of 
the assured as would disclose her actual physical condition? 
It does not appear that any answers were given by the insured 
to his questions which would lead him to make or omit an ex- 
amination which would disclose the existence of a disease of 
the kidneys. It also does not appear that the insured knew that 
she had such a disease.” 

He also cites Skinner vs. Norman, 165 N. Y. 565, 570, 59 
N. E. 309, 310, 80 Am. St. Rep. 776, as authority for the further 
proposition :— 

“That it is possible to waive an unknown breach of the con- 
dition of a contract when the failure of knowledge is due to 
the fault of the party on whom it is sought to impose the waiver.” 

In the Skinner Case, however, the fault of the party was a 
failure to make an inquiry about a particular subject concern- 
ing which both the assured and the insurer agreed that the insurer 
should make an investigation. In the case at bar no similar 
situation is presented. Neither the defendant nor its examin- 
ing physician undertook with the assured to inquire at its risk 
concerning the health of the insured. 

All that was held in the Sternaman Case was that knowledge 
actually acquired by the medical examiner from answers given 
by the insured was chargeable against the insurer, even though 
the examiner, in transcribing the answers, may have changed 
their purport in whole or in part. That element is also not 
present in the case at bar. 

I am unable to escape the conclusion reached with much re- 
luctance that the express condition of the policy was violated by 
the fact that the assured, at the time of the issuance of the 
policy, was actually not “in sound health,” and that therefore 
no recovery is possible. Carmichael vs. John Hancock Ins. Co., 
48 Misc. Rep. 386, 389, 95 N. Y. Supp. 587. See, also, Fraser vs. 
Attna L. Ins. Co., 114 Wis. 510, 90 N. W. 476; Packard vs. 
Met. L. Ins. Co., 72 N. H. 1, 54 Atl. 287. Cases from which 
a contrary inference might be drawn deal with statements in 
applications rather than provisions of the policy, or with terms 
entirely different from those contained in the policy in the in- 
stant case. See, for example, Moulor vs. Am. Ins. Co., 111 U. S. 
335, 4 Sup. Ct. 466, 28 L. Ed. 447; Jennings vs. Supreme Coun- 
cil, 81 App. Div. 76, 81 N. Y. Supp. 90. 

Judgment reversed, and new trial granted, with costs to ap- 
pellant to abide the event, with leave to the plaintiff to appeal 
to the Appellate Division upon filing the stipulation for judgment 
absolute, as required by rule 7 of the rules of the Appellate ‘Term 
All concur. 











en ae 








276 Insurance Law Journal Vol, 46. [Sept., 1915. 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. First DEPARTMENT. 


NIEMYJSKI 
vs. 


SCHLESINGER.* 


1. INSURANCE—DEATH BENEFITS—AMENDMENT OF BY- 
LAWS—PRESUMPTION OF CONSENT. 

A person who is a member of a labor union at the time its by-laws are 
changed so as to dispense with the payment of death benefits is pre- 
sumed to have consented to such amendment, where he pays his dues 
thereafter and remains a member, and it does not appear that he there- 
after paid any death benefit assessment. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


2. INSURANCE—DEATH BENEFITS—RIGHT TO RECOVER— 
CONDITIONS PRECEDENT. 


Compliance with, or an attempt to comply with, a requirement of the 
by-laws of a labor union that no death benefits should be paid unless 
the claim be submitted to and approved by the general executive board, 
was a condition precedent to the right to recover such death benefits. 


(For other cases, see Insurance, Cent. Dig. §§ 1987, 1988; Dec. Dig. § 805.) 


Appeal from Municipal Court, borough of Manhattan, Second 
District. 


Action by John Niemyjski, as administrator of Joseph Mensky, also 
known as Joseph Niemyjski, deceased, against Benjamin Schlesinger, 
as president of the International Ladies’ Garment Workers’ Union. From 
judgment for plaintiff, defendant appeals. Reversed and dismissed. 


Argued May term, 1915, before Guy, Lehman, and Whitaker, JJ. 


Meyer London, of New York City, for Appellant. 
Anton Gronich, of New York City, for Respondent. 


WHITAKER, J. 

This action was brought to recover a death benefit claimed to 
have become due upon the death of a member of the association 
in good standing by the name of Joseph Niemyjski. 

[1] The International Ladies’ Garment Workers’ Union is a 
labor union. There is a central organization or union. There are 
also local subordinate unions. The local unions send delegates 
to the central or main organization, which meets every two years. 
This central or main organization makes rules, by-laws, etc., 
governing the local unions and their members. The central union 
reserves to itself the power to make by-laws for the local unions, 
although the local unions have certain restricted powers to make 


* Decision rendered, June 28, 1915. 154 N. Y. Supp. 219. 
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by-laws not inconsistent with the by-laws or constitution of the 
central organization. Members of the local unions pay certain 
per capita dues to the central organization. This central organi- 
zation is governed by an executive board. This central organiza- 
tion, when in session, had in 1911, and still has, the right and 
power to change or amend its constitution. Section 15, art. 3. 
Prior to the year 1911, at the time the deceased joined the local 
union, article 18 of the central organization provided for death 
benefits. The estate of any member of the local union who joined 
at the age of fifty or less, and who continued a member for one 
year in good standing and was not in arrears with his dues, 
assessments, and fines for more than three months, upon death, 
was entitled to be paid a certain amount of money. A four-year 
membership entitled the estate of the deceased to receive $200. 
To meet this payment each member was to pay a special assess- 
ment of fifty cents in addition to dues. The death and accident 
benefits were to be raised by levying an assessment on the general 
membership. Section 3, art. 18, specifically provided :— 

“That no death benefits shall be paid unless the claim has been 
submitted to and approved by the general executive board.” 


Section 4 required that claims for benefits against the Inter- 
national Union (the central organization) should be filed with 
the general secretary-treasurer within thirty days after the same 
accrued; otherwise, they were not to be paid. Prior to the year 
1913, and a year before the death of Joseph Niemyjski, all the 
provisions providing for a death benefit were repealed. There is 
no evidence in the case that Joseph Niemyjski ever paid any death 
payment, or that he ever paid any other sums than his dues; 
nor is there any evidence that Joseph Niemyjski, or anyone on 
his behalf, ever complied with section 3, art. 18, which required 
claims for death benefits to be approved by and submitted to the 
general executive board. The provision for the payment of death 
benefits was simply an incidental’ matter connected with the 
organization. It was not one of the purposes for which the 
society was organized, as declared in the constitution. The asso- 
ciation had power, as is shown by its constitution of 1911 and 
1913, to amend its constitution. Joseph Niemyjski was a member, 
and was equally bound by the provision which authorized such 
amendments, and when he became a member he was bound by 
the provisions of the constitution then in force, including the 
provision allowing amendments. 


The rights of members of an unincorporated association are 
governed by its constitution and by-laws. Joseph Niemyjski, be- 
ing a member of the association when the amendment to the 
constitution was made repealing section 18, which provided for 
death benefits, is ‘presumed, at least in the absence of evidence 
to the contrary, to have consented to the amendment, inasmuch 
as he paid his dues for at least a year thereafter and remained 
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a member. When the constitution was adopted, it became a con- 
tract by which each member was bound. Ranken vs. Probey, 
131 App. Div. 328, 115 N. Y. Supp. 832; Belton vs. Hatch, 109 
N. Y. 593, 17 N. E. 225, 4 Am. St. Rep. 495; O’Brien vs. Grant, 
146 N. Y. 163, 40 N. E. 871, 28 L. R. A. 361. At the time of the 
death of Joseph Niemyjski there was no provision for payments 
of death benefits, or the levying and collection of assessment for 
that purpose, and there is no evidence that Joseph Niemyjski ever 
paid any such assessment, or any other sum beyond his dues. 

[2] Neither did Joseph Niemyjski comply or attempt to com- 
ply with the provisions of section 3 above referred to, which we 
think was a condition precedent. Clemens vs. American Fire Ins. 
Co., 70 App. Div. 425, 75 N. Y. Supp. 484. 

Judgment should be reversed, with costs, and complaint dis- 
missed, with costs. 

Lehman, J., concurs. Guy, J., concurs in résult. 


SUPREME COURT OF NEW YORK. 


SpeciAL TERM. New York County. 


STERN 
vs. 


METROPOLITAN LIFE INS. CO.* 


1. INSURANCE—RIGHT TO ENGAGE IN INSURANCE BUSINESS 
—ARBITRARY RESTRICTION. 


The insurance business is a legitimate business, in which any citizen of 
good character has a constitutional right to engage without arbitrary 
restriction. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


2. INSURANCE—REGULATION—POLICE POWER OF «EGIS- 
LATURE. 


While the Legislature may regulate the abuses of the insurance business, 
it cannot create a monopoly in such business, or authorize a public 
official to arbitrarily give or withhold permission to pursue same. 


(For other cases, see Insurance, Cent. Dig. § 3; Dec. Dig. § 3.) 


Action by Solomon Stern against the Metropolitan Life Insurance 
Company. Demurrer to answer sustained. 
See, also, 153 N. Y. Supp. ——. 


Leonard Klein, of New York City, for Plaintiff. 
M. Angelo Elias, of New York City, for Defendant. 


* Decision rendered, April, 1915. 154 N. Y. Supp. 283. 
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Guy, J. 

Plaintiff demurs to defendant’s answer as insufficient in law. 
The action is brought by an insurance solicitor for services ren- 
dered in inducing the members of a benevolent order to insure 
their lives with the defendant life insurance company to the 
extent of $3,500,000 under a written contract of employment 
between plaintiff and defendant, by the terms of which plaintiff 
became entitled to commissions aggregating $180,000. The 
defense demurred to is that the defendant is a domestic life 
insurance company, that any services alleged to have been ren- 
dered by plaintiff to defendant were rendered within this state, 
and that plaintiff had not procured prior thereto from the Super- 
intendent of Insurance a certificate authorizing him to act as 
a life insurance agent, as required by section 91 of the Insurance 
Law as a condition precedent to his earning any compensation 
as insurance agent, subagent, or broker. 

Section 91 provides :— 

“No life insurance corporation doing business within this state, 
or agent thereof, shall pay any commission or other compensation 
to any person for services in obtaining new insurance, unless 
such person shall have first procured from the Superintendent of 
Insurance a certificate of authority to act as an agent of such com- 
pany as hereinafter provided. No person shall act as agent, 
subagent, or broker, in the solicitation or procurement of appli- 
cations for insurance, or receive for services in obtaining new 
insurance any commission or other compensation from any life 
insurance corporation doing business in this state, or agent 
thereof, without first procuring a certificate of authority so to 
act from the Superintendent of Insurance. * * * Such cer- 
tificate shall be issued by the Superintendent of Insurance only 
upon the written application of persons desiring such authority, 
such application being approved and countersigned by the com- 
pany such person desires to represent, and shall be upon a form 
approved by the Superintendent of Insurance, giving such in- 
formation as he may require. The Superintendent of Insurance 
shall have the right to refuse to issue or renew any such certi- 
ficate in his discretion. * * * Any person or corporation 
violating the provisions of this section shall forfeit to the state 
the sum of five hundred dollars. On the conviction of any per- 
son acting as agent, subagent or broker, of the commission of 
any act which is a violation of any of the provisions of this 
chapter, the Superintendent of Insurance shall immediately re- 
voke the certificate of authority issued to him, and no such certifi- 
cate shall thereafter be issued to such convicted person by the 
superintendent within three years from the date of his con- 
viction.” 


If the statute is valid, it prevents the plaintiff from enforcing 
a recovery from the defendant of the commissions he has earned, 
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inasmuch as the procuring of a certificate was made a condition 
precedent to his right to receive any commissions or compensa- 
tion for his services. Hauser vs. North British & Merc. Ins. 
Co., 206 N. Y. 455-465, 100 N. E. 52,42 L. R. A. (N. S.) 1139, 
Ann, Cas. 1914B, 263. If the statute is unconstitutional, then, 
under his contract with defendant, the plaintiff is entitled to 
recover the amount claimed. ‘The legislative power to prohibit 
persons from acting as agents in a business of such public in- 
terest as life insurance, without their principal’s written consent, 
is not here disputed; but it is contended by the plaintiff that 
the statute giving the Superintendent of Insurance absolute dis- 
cretion or arbitrary power to exclude at his will and pleasure 
fit and qualified persons, approved by their principal, from act- 
ing as life insurance brokers or solicitors, is unconstitutional, 
in that it interferes arbitrarily with the right of citizens to follow 
a legitimate business calling, without giving them an opportunity 
to conform to reasonable legislative requirements. 


[1] The calling of an insurance agent or broker does not of 
necessity demand special training or knowledge not readily to 
be acquired by any business man, nor does it involve a considera- 
tion of questions of public health or morality or of confidential 
relationship such as grows out of certain professional and con- 
fidential occupations. The general rule is that the insurance 
business is a lawful and legitimate occupation, which any citizen 
of good character may under the Constitution freely and lawfully 
pursue with the consent of his principal. Allgeyer vs. Louisiana, 
165 U. S. 578, 589-593, 17 Sup. Ct. 427, 41 L. Ed. 832; Hauser 
vs. North British & Merc. Ins. Co., supra, 206 N. Y. 463, 464, 
100 N. E. 52, 42 L. R. A. (N. S.) 1139, Ann. Cas. 1914B, 263. 


“Where the Legislature may prohibit a business, or an occu- 
pation, it may prescribe conditions upon which it may be con- 
ducted; but if the business, or occupation, be useful to the 
citizen, and it be lawful, the Constitution, whether of the state 
or of the Nation, guarantees to him the right to pursue it freely 
and any arbitrary restriction upon its pursuit should be con- 
demned as an invasion of the guaranty. * * * In very many 
cases, this court has pointed out that the constitutionality of an 
act is to be tested by its effect upon the citizen’s right freely to 
pursue lawful occupations; that a statute under the guise of 
an exercise of the police power cannot arbitrarily interfere with 
that liberty of pursuit; that the equal protection of the laws 
means equality of opportunity to all in like circumstances and 
that classification to be valid must not be arbitrary and discrim- 
inate against persons without a basis in reason. These principles 
have become * * * constituent elements in our popular form 
of government.” Hauser vs. North British & Merc. Ins. Co., 
supra, 206 N. Y. 462, 100 N. E. 53, 42 L. R. A. (N. S.) 1139, 
Ann. Cas. 1914B, 263. 
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“The right to follow any of the common occupations of life is 
an inalienable right. * * * This right is a large ingredient 
in the civil liberty of the citizen. * * * The liberty of pur- 
suit—the right to follow any of the ordinary callings of life—is 
one of the privileges of a citizen of the United States. * * * 
But if it does not abridge the privileges and immunities of a 
citizen of the United States to prohibit him from pursuing his 
chosen calling, and giving to others the exclusive right of pur- 
suing it,—it certainly does deprive him (to a certain extent) of 
his liberty; for it takes from him the freedom of adopting and 
following the pursuit which he prefers; which, as already inti- 
mated, is a material part of the liberty of the citizen.” Butchers’ 
Union Co. vs. Crescent City Co., 111 U. S. 746, 762, 765, 4 Sup. 
Ct. 652, 657, 28 L.. Ed. 585. 

[2, 3] While the Legislature has, under the police power, the 
right to regulate corporate abuses, and particularly the abuses 
of the insurance business (People vs. Formosa, 131 N. Y. 478, 
483, 484, 30 N. E. 492, 27 Am. St. Rep. 612), it may not create 
a monopoly of a legitimate line of business (People ex rel. 
Tyroler vs. Warden, 157 N. Y. 116, 121-133, 51 N. E. 1006, 43 
L. R. A. 264, 68 Am. St. Rep. 763) ; nor may it authorize a public 
official to arbitrarily and capriciously give or withhold permission 
to pursue such lawful occupation. In Yick Wo vs. Hopkins, 
118 U. S. 356, 370, 6 Sup. Ct. 1064, 30 L. Ed. 220, the court, 
in declaring a statute vesting a board of supervisors with arbi- 
trary power to grant or refuse laundry licenses in their discretion 
unconstitutional, as violative of the “due process clauses” of 
the state and Federal Constitutions, say :— 

“The very idea that one man may be compelled to hold his 
life, or the means of living, or any material right essential to 
the enjoyment of life, at the mere will of another, seems to be 
intolerable in any country where freedom prevails, as being the 
essence of slavery itself.” 

“The term ‘liberty,’ as protected by the Constitution, is not 
cramped into a mere freedom from physical restraint of the 
person of the citizen, as by incarceration, but it is deemed to 
embrace the right of man to be free in the enjoyment of the 
faculties with which he has been endowed by his Creator, sub- 
ject only to such restraints as are necessary for the common 
welfare.” People vs. Marx, 99 N. Y. 377, 386, 2 N. E. 29, 33, 
52 Am. Rep. 34. 

“Liberty, in its broad sense as understood in this country, 
means the right, not only of freedom from actual servitude, 
imprisonment, or restraint, but the right of one to use his 
faculties in all lawful ways, to live and work where he will, to 
earn his livelihood in any lawful calling, and to pursue any lawful 
trade or avocation. All laws, therefore, which impair or tram- 
mel these rights * * * (except as such laws may be passed 
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in the exercise by the Legislature of the police power), are in- 
fringements upon his fundamental rights of liberty, which are 
under constitutional protection.” Matter of Jacobs, 98 N. Y. 98, 
106, 50 Am. Rep. 636. 

Under our Federal and state Constitutions a person may not 
be deprived of his liberty without due process of law. Even in 
the exercise of the police power of the state the Legislature can- 
not arbitrarily deprive a citizen of his liberty. 

“It may, however, be stated generally that due process of law 
requires an orderly proceeding adapted to the nature of the case 
in which the citizen has an opportunity to be heard, and to de- 
fend, enforce, and protect his rights. A hearing or an opportunity 
to be heard is absolutely essential. We cannot conceive of due 
process of law without this.” Stuart vs. Palmer, 74 N. Y. 183, 
191, 30 Am. Rep. 289. 

“Generally speaking, it may be said that while wide discre- 
tionary power may constitutionally be granted to administrative 
agents, that discretion must be one which must be guided by 
reason, justice, and impartiality, and must be exercised in the 
execution of policies predetermined by legislative act, or fixed 
by the common law.” Willoughby, Const. § 759. 

In People vs. Klinck Packing Co., 214 N. Y. 121, 108 N. FE. 
278, the court declared constitutional a statute decreeing one 
day’s rest in seven (Laws 1913, c. 740), but declared unconsti- 
tutional a provision empowering the commissioner of labor, in 
his discretion, to exempt from the provisions of the statute em- 
ployees in certain lines of employment, holding, Hiscock, J., 
writing the opinion, that :— 

“The Legislature cannot secure relief from its duties and re- 
sponsibilities by a general delegdtion of legislative power to 
someone else.” 

In City of Baltimore vs. Radecke, 49 Md. 217, 33 Am. Rep. 239, 
the court, in construing a resolution of the common council of 
Baltimore compelling the removal of steam engines from any 
building after six months’ notice to that effect from the mayor, 
said :— 

“It commits to the unrestrained will of a single public officer 
the power to notify every person who now employs a steam 
engine in the prosecution of any business in the city of Baltimore 
to cease to do so, and * * * renders his power over the 
use of steam in that city practically absolute, so that he may 
prohibit its use altogether. * * * Jt lays down no rules by 
which its impartial execution can be secured or partiality and 
Oppression prevented. * * * An ordinance which clothes 
a single individual with such power hardly falls within the domain 
of law, and we are constrained to pronounce it inoperative and 
void.” 
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See, also, American School of Magnetic Healing vs. Mc- 
Annulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90. 

In Village of Saratoga Springs vs. Saratoga Gas Co., 191 
N. Y. 123, 83 N. E. 693, 18 L. R. A. (N. S.) 713, it was held, 
in construing a statute empowering an administrative official 
to fix rates, that :— 

“The statute must prescribe some standard by which action of 
the board should be governed.” 

The Public Health Law (Consol. Laws, c. 45), in sections 
161 and 166, provides what shall be the qualifications .of persons 
applying for a license to practice medicine, and, in section 169, 
that, upon a report of the state board of medical examiners 
that an applicant has passed the required examinations, the re- 
gents shall issue to him a license to practice medicine. So, also, 
as to dentists, the statute provides that, upon a certificate of the 
board of dental examiners that an applicant has conformed to the 
requirements of the Legislature and is recommended for a license, 
the board of regents have no power to withhold a license. The 
language of the statute is that upon such recommendation a 
license must be granted. 


The Highway Law (Consol. Laws, c. 25), as amended by 
chapter 491, Laws of 1911, provides that one who has been 
refused a license as a chauffeur may review by certiorari the 
decision of the officer refusing the license. Under section 27 of 
the Liquor Tax Law (Consol. Laws, c. 34), one whose license 
to traffic in liquors has been revoked or refused may review by 
certiorari the determination of the official so refusing or re- 
voking. Similar statutory provisions are found in other statutes 
for a review of like administrative acts. 


Section 143°of the Insurance Law, as amended by chapter 12, 
Laws of 1913, makes it mandatory for the Superintendent of 
Insurance to issue a fire insurance certificate of authority to one 
applying therefor who is trustworthy and is competent to trans- 
act an insurance brokerage business in such manner as to safe- 
guard the interests of the insured, and provides for a review 
by writ of certiorari in case of refusal of a license; but persons 
desiring certificates of authority to act as agents for life insurance 
companies are specifically excepted from the provisions of this 
section, and no qualifications whatever are stated in the entire 
statute to which applicants for authority to follow the business 
of life insurance agents shall or may conform, and no provision 
whatever is made for a review of the acts of the Superintendent 
of Insurance in case of the refusal of a license; the superin- 
tendent being given absolute power to refuse a certificate for any 
reason, however arbitrary or unreasonable, or for no reason at all. 

[4] The power thus sought to be vested in the Superintendent 
of Insurance is a greater power than the Legislature itself can 
exercise, and it seems fundamental that the Legislature cannot 
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delegate to any administrative officer greater power than it 
possesses. It is true that no complaint has been made of an 
arbitrary exercise of this power by the Superintendent of In- 
surance; but it is well settled that a statute must be construed 
in the light of what may be done by virtue thereof, not what 
has been done. Gilman vs. Tucker, 128 N. Y. 190, 200, 28 N. E. 
1040, 13 L. R. A. 304, 26 Am. St. Rep. 464; Colon vs. Lisk, 
153 N. Y. 188, 194, 47 N. E. 302, 60 Am. St. Rep. 609; People 
vs. C. Klinck Packing Co., supra. Such delegation of arbitrary 
power to an administrative officer is, in my judgment, an inter- 
ference with the liberty of the citizen without due process of 
law, and in contravention of both Federal and state Constitutions. 

Demurrer to answer sustained, on the ground that it is in- 
sufficient in law, with leave to defendant to plead over on pay- 
ment of $10 costs. 


PROCTOR er at, vs. HUFFMAN Er at. (No. 99.)* 
(Supreme Court of Alabama.) 


2. INSURANCE—FRATERNAL BENEFIT SOCIETY—REGULA- 
TION—BILL FOR INJUNCTION. 

A bill to restrain an investigation of the affairs of a fraternal benefit 
society, which fails to aver that the society did not have less than 
500 members, does not show that it is exempt from investigation 
under Acts 1911, p. 720, § 29, exempting local lodges providing death 
or disability benefits of less than $300, provided that the exemption 
shall not apply to lodges having more than 500 members, and the bill 
is bad on demurrer. e 

(For other cases, see Insurance, Cent. Dig. §§ 1829-1831; Dec. Dig. § 691.) 


Appeal from City Court of Birmingham; John C. Pugh, Judge. 

Suit by Charlotte L. Proctor, as Grand Protecter of the Grand Lodge 
Knights and Ladies of Honor of the World, and another, against 
C. S. Huffman and another, for a mandatory injunction. From a decree 
sustaining a demurrer to the bill, complainants appeal. Affirmed. 


Edgar Allen and Arthur L. Brown, both of Birmingham, for 
Appellants. 

W. L. Martin, Atty. Gen., and J. P. Mudd, Asst. Atty. Gen., for 
Appellees. 


* Decision rendered, June 3, 1915. 68 South. Rep. 969. 
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BALTIMORE LIFE INS. CO. vs. FLOYD.* 


(Supreme Court of Delaware.) 


1. INSURANCE—“W ARRANTY” AS DISTINGUISHED FROM 
“REPRESENTATION.” 


A “warranty” is an agreement constituting a part of the contract when 
completed, and which, whether material or not, must be-strictly com- 
plied with, as distinguished from a “representation,” which is a 
statement incidental or collateral to the contract and a part of the 
proceedings that propose the contract, and which, though false, does: 
not avoid the contract, unless actually material or clearly intended to: 
be made material by the parties. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Warranty; Representation.) 


2. INSURANCE — CONSTRUCTION — WARRANTY , OR’ REPRE- 
SENTATION—INTENTION OF THE PARTIES. 


Whether any particular false statement by the insured in his application 
shall avoid the policy, of which it is made a part, depends upon the 
intention of the parties respecting such statement. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


3. INSURANCE—CONSTRUCTION OF POLICY—WARRANTY OR 
REPRESENTATION — INTENTION OF PARTIES — BENEFI- 
CIARY. 


The application, signed by the insured, provided that he declared his 
representations and answers strictly correct and true in every par- 
ticular, and agreed that they should become part of ariy policy issued, 
and that any untrue answers would avoid the policy, and therein the 
insured stated that the beneficiary was his uncle, and the policy de- 
clared that it was issued upon the condition that the agreements therein 
were accepted by the assured as a part of the contract, to be construed 
as if they were recited at length in the policy, and that each agree- 
ment was a condition precedent to the contract, and that if, within 
two years, the falsity of any statement made in the application should 
be discovered, and notice thereof be given to the insured, the policy 
should be avoided, and the company should return the premiums, and 
further declared that the insured at any time might change the 
beneficiary by designating him upon the company’s blank and having 
the name of the substituted beneficiary entered on its books. Held, that 
it was not intended by the company that the statement as to the re- 
lationship of the beneficiary should constitute a warranty or con- 
dition precedent to liability on the policy, since the provision for a 
change of beneficiary showed that it was not regarded as material 
or important or in anywise material to the risk. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 
4. INSURANCE—CONSTRUCTION—EXPRESS WARRANTY. 


An express warranty, in the absence of legislative enactment, must be 
strictly complied with. 
(For other cases, see Insurance, Cent. Dig. § 567; Dec. Dig. § 267.) 


* Decision rendered, June 15, 1915. 94 Atl. Rep. 515. 
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5. INSURANCE—AVOIDANCE OF POLICY—WARRANTIES IN- 
CORPORATED FROM APPLICATION—INTENT. 

A condition or agreement in the policy making all the answers and state- 
ments in the application warranties, conditions precedent, or repre- 
sentations material to the risk, does not show that the parties intended 
that an absolutely immaterial and unimportant statement should be 
so considered, but, to make an immaterial statement in the application 
either a warranty or a representation material to the risk, it must 
clearly appear that such was the intention of the parties; and hence 
a statement in the application as to the relationship of the beneficiary 
to the insured, immaterial to the risk, and not expressly or specifically 
mentioned in the policy, and made a condition precedent to its per- 
formance, with the insurer, within the two years allowed by the policy, 
discovered to be false, did not avoid the policy. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


6 INSURANCE—CONSTRUCTION IN FAVOR OF THE INSURED. 

Whenever legally, a construction favorable to the insured should be given. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Error to Superior Court, New Castle County. 

Action by William Floyd against the Baltimore Life Insurance Com- 
pany. Motion for nonsuit refused, and verdict for plaintiff (91 Atl. 653), 
and defendant brings error. Affirmed. 


Argued before Curtis, Ch., Pennewill, C. J., and Boyce and Conrad, JJ. 


Andrew C. Gray, of Wilmington, for Plaintiff in Error. 
Lilburne Chandler, of Wilmington, for Defendant in Error. 


_—— — ~-@e¢@ —_——_——_ 


KIRK vs. FRATERNAL AID*ASS’N. (No. 19510.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—BENEFICIAL AID ASSOCIATION—VALIDITY 
OF CERTIFICATE—DISABILITY. 

A fraternal aid association, under a charter granted in 1894 authorizing it 
to bestow substantial aid upon totally disabled members, and under 
section 4303 of the General Statutes of 1909, is not authorized to issue 
a certificate providing for the payment of a specified sum to the holder 
thereof upon his reaching the age of seventy years, without regard to 
whether or not there is any disability, and, if such a certificate is 
issued, it cannot now be enforced against the association. 


(For oth-r cases, see Insurance, Cent. Dig. § 1837; Dec. Dig. § 696.) 


2. INSURANCE—BENEFICIAL INSURANCE—RIGHT TO CHANGE 
BENEFITS. 


Where the holder of a beneficiary certificate in a fraternal aid association 
agrees in his application for membership that his contract shall be 





* Decision rendered, June 12, 1915. 149 Pac. Rep. 400. Syllabus by the 
Court. 
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governed and controlled by all the orders, rules, and regulations of 
the order then in force or that thereafter may be enacted by the 
general council of the association, or to submit to all the penalties 
therein contained, and that the application shall become a part of the 
contract, the association has authority to change the benefits to accrue 
under the certificate so as to make them conform to the charter of the 
association and the laws of the state. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


Appeal from District Court, Sumner County. 
Action by Mason H. Kirk against the Fraternal Aid Association. 
From a judgment for plaintiff, defendant appeals. Reversed. 


Ed. T. Hackney, of Wellington, and George R. Allen, of Kansas City, 
for Appellant. 
W. W. Schwinn, of Wellington, for Appellee. 


KNIGHTS OF MACCABEES OF THE WORLD vs. 
BROWN er at. (No. 206.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FRATERNAL BENEFIT INSURANCE—BENE- 
FICIARY—DIVORCED WIFE. 

Where a fraternal benefit certificate was made payable to the wife of 
insured, and no change of beneficiary was made after the wife was 
divorced, and the insured married again, but the by-laws of the 
order provided that in the event of divorce of a member, if no other 
designation had been made, the benefit should be paid as if the 
designated beneficiary had died, the second wife can question the 
right of the former wife to the fund, though the order admitted its 
liability on the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 430, 431; Dec. Dig. § 193.) 


2. INSURANCE — FRATERNAL BENEFIT INSURANCE — BY- 
LAWS—APPLICATION. 


Where a fraternal benefit certificate originally made no reference to the 
by-laws of the order, but the member applied for reinstatement after 
allowing the certificate to lapse, and his application provided that the 
certificate should be governed by the by-laws then in force, or there- 
after to be adopted, a by-law against paying the benefit to a divorced 
wife is binding against the wife, who was the designated beneficiary 
when the original certificate was taken out, and when the reinstate- 
ment was procured, but who had acquired no vested interest in the 
certificate, and who was thereafter divorced from insured. 


(For other cases, see Insurance, Cent. Dig. § 1854; Dec. Dig. § 718.) 


Appeal from Circuit Court, Wayne County, in Chancery; George S. 
Hosmer, Judge. 
Interpleader by the Knights of the Maccabees of the World against 


* Decision rendered, June 7, 1915. 152 N. W. Rep. 1085. 
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Gitty Brown, Elizabeth Brown, and others. From a decree awarding 
the fund to Elizabeth Brown, Gitty Brown, appeals. Affirmed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Moore, Stone, 
Ostrander, Bird, and Steere, JJ. 


Clarence G. Hill, of Detroit, for Appellant Gitty Brown. 
Terry & Parsons, of Durand (Donnelly, Lyster, Brennan & Munro, 
of Detroit, of counsel), for Appellee Elizabeth Brown. 


ROUSSEAU vs. BROTHERHOOD OF AMERICAN 
YEOMEN. (No. 187.)* 
(Supreme Court of Michigan.) 


1, INSURANCE— ACTIONS ON POLICIES—PRESUMPTIONS 
AND BURDEN OF PROOF. 


In an action on a life insurance policy, there was a presumption in favor 
of plaintiff that the premiums on the policy had been paid. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


2. INSURANCE — ACTIONS ON POLICIES — QUESTIONS FOR 
JURY. 

Where, in an action on a life insurance policy, the evidence as to non- 
payment of premiums was unsatisfactory and contradictory, whether 
the presumption of payment was overcome was a question of fact for 
the jury, though plaintiff introduced no evidence of payment, other 
than evidence that a notice that insured was in arrears, claimed to 
have been sent, was not received. r 


{For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Error to Circuit Court, Delta County; Richard C. Flannigan, Judge. 
Action by Eva Rousseau against the Brotherhood of American 
Yeomen. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Moore, Stone, 
Ostrander, Bird, and Steere, JJ. 


Rushton & Riley, of Escanaba, for Appellant. 
A. H. Ryall and J. L. Loell, both of Escanaba, for Appellee. 


* Decision rendered, June 7, 1915. 152 N. W. Rep. 939. 
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CITIZENS’ NAT. LIFE INS. CO. vs. SWORDS. 
(No. 16863.) * 


(Supreme Court of Mississippi.) 


1, INSURANCE—AVOIDANCE—“WARRANTY” DISTINGUISHED 
FROM “REPRESENTATION.” 


A “warranty” must be literally true, and its materiality cannot be the 
subject of inquiry, as distinguished from a “representation,” - which 
needs only to be substantially true, and the falsity of which, if it is not 
material to the risk, will not, in the absence of fraud, invalidate the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 567; Dec. Dig. § 267.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Warranty; Representation.) 


2. INSURANCE—AVOIDANCE OF POLICY—STATEMENTS OF 
APPLICATION—REPRESENTATIONS. 

Under a policy of life insurance providing that it contained the entire 
contract and that all statements by the insured, in the absence of 
fraud, should be deemed representations and not warranties, state- 
ments of insured in the application relating to the family history of 
certain relatives and to her own physical condition, not fraudulently 
concealing any material facts, did not avoid the contract. 


(For other cases, see Insurance, Cent. Dig. § 693; Dec. Dig. § 293.) 


Appeal from Circuit Court, Union County; H. K. Mahon, Judge. 
Action by J. B. Swords against the Citizens’ National Life Insurance 
Company. Verdict for plaintiff, and the defendant appeals. Affirmed. 


This is an action for the proceeds of an insurance policy for the 
sum of $3,000, taken out by the wife of plaintiff (appellee here). The 
insurance company defends upon the ground that certain statements in 
the application were not true. These statements related principally to the 
family history of certain relatives, and some of them touched upon her 
own physical condition; though from the testimony it seems that there 
was no fraudulent concealment of any material facts, and fraud is not 
charged. There was a verdict for plaintiff, and the insurance company 
appeals. 


S. R. Knox, of New Albany, for Appellant. 
C. Lee Crum, of New Albany, for Appellee. 


* Decision rendered, May 31, 1915. 68 South. Rep. 920. 
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SCHMIDT er at. vs. SUPREME COURT, UNITED ORDER 
OF FORESTERS. (No. 14445.)* 


(St. Louis Court of Appeals. Missouri.) 


INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEITURE 
—SUICIDE—STATUTORY PROVISIONS. 


A foreign fraternal beneficiary association in 1901 issued a certificate to 
a citizen of Missouri at a time when it had not complied with the 
laws of that state relative to such associations, and subsequently in 
1902 complied with such laws, and, until the death of insured by 
suicide in 1903, was entitled to do business in the state. The applica- 
tion of deceased, and the association’s by-laws in force at the time 
and made a part of the contract, provided that it should be void in 
case the insured should take his own life, and in the application in- 
sured agreed that the laws of the association in force on the day of 
his death should determine the rights of the beneficiaries, and that 
the application and all rights of insured or his beneficiaries should be 
subject to the laws and regulations of the association then in force 
or which might thereafter be adopted. Rev. St. 1909, § 6945, provides 
that the suicide of an insured shall be no defense in an action on a 
policy of insurance, unless insured contemplated suicide at the time 
of his application, and declares that any policy stipulation to the 
contrary is void. Section 6962 exempts fraternal beneficiary associa- 
tions from the operation of section 6945. Held, that the suicide 
statute was substantive law, and not merely a statute of procedure, 
and was read into and became a part of the contract when made, 
and the association’s subsequent compliance with the laws of the state 
did not entitle it to the exemption; and that the express agreement 
in the application that suicide should forfeit the insurance and any 
agreements as to the future rights of beneficiaries under the contract, 
pertaining to a forfeiture because of suicide, were void. 


(For other cases, see Insurance, Cent. Dig. § 1956; Dec. Dig. § 788.) 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

Action by George Schmidt and others against the Supreme Court, 
United Order of Foresters. Judgment for plaintiffs, and defendant ap- 
peals. Case transferred from Supreme Court (259 Mo. 491, 168 S. W. 
627). Affirmed. 


Robert & Robert, of St. Louis, for Appellant. 
W. F. Heideman and F. A. Wislizenus, both of St. Louis, for Re- 
spondents. 


* Decision rendered, June 8, 1915. Rehearing denied, June 22, 1915. 
177 S. W. Rep. 706. 
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KRIBS vs. UNITED ORDER OF FORESTERS. 
(No. 14465.)* 


(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—LIFE INSURANCE—WARRANTY—MISREPRE- 
SENTATIONS. 


The statute declaring that statements of an applicant for insurance shall 
be regarded merely as representations, unless the fact misrepresented 
is material to the risk, relates alone to insurance contracts entered 
into on the stipulated premium plan, and the doctrine of warranty in 
insurance law applies to insurance on assessment plan, or fraternal in 
character, and in either case the law exacts literal compliance with 
the warranty rather than mere substantial compliance, which suffices in 
the case of representations. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


4, INSURANCE—FALSE STATEMENTS IN APPLICATION— 
LIABILITY. 


Where an applicant for insurance on the assessment plan, or for a 
fraternal benefit certificate, signed the application on the representa- 
tion that the physician of insurer would fill in the blanks, false: 
statements subsequently written by the physician could not be treated 
as a breach of warranty by the applicant to avoid the insurance on 
that account, ‘unless the application accompanied the policy, and the 
applicant retained it with knowledge of the false statements. 

(For other cases, see Insurance, Cent. Dig. §§ 1837, 1866-1868; Dec. 
Dig. § 724.) 


5. INSURANCE — APPLICATION FOR INSURANCE — FALSE 
STATEMENTS—“ASSOCIATION.” 

A statement that an applicant for insurance had never been rejected by 
any physician, company, or association, is shown to be false by proof 
that a fraternal insurance order or its physician had rejected the 
applicant; the word “association” including fraternal benefit societies 
and other organizations of like character. 

(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Association. ) 


6. INSURANCE—LIFE INSURANCE—NATURE OF CONTRACT. 

Whether a life insurance contract provides for insurance on the assess- 
ment plan or evidences a contract made by a fraternal benefit society, 
depends not on the nature of the order issuing the contract, but on 
the terms and character of the contract, though the order was licensed 
to conduct business of fraternal insurance in the state prior to issuance 
of the contract. 

(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


7. INSURANCE—LIFE INSURANCE—NATURE OF CONTRACT. 


The by-laws of a fraternal insurance order organized on a lodge system 


and ritualistic work, and conducting an insurance business by levying 
fixed monthly assessments and dues going into a common fund, de- 


* Decision rendered, June 8, 1915. Rehearing denied, June 22, 1915. 
177 -S. W. Rep. 766. 
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clared that members taking term certificates should pay monthly for 
each $1,000 benefit the amounts shown by a table, and empowered 
special assessments to pay all claims against the fund, and that the 
beneficiary of each term member should participate in the fund to the 
extent of the net amount realized from one assessment on all of its 
term members not exceeding the amount named in the benefit certifi- 
icate, provided that if there be sufficient money in the fund, the 
executive council could pay the owner the amount named in the 
certificate. The order issued a certificate binding it to pay, at the 
death of the member, the net amount realized by the order in its term 
insurance fund from one assessment on all members, not exceeding a 
specified sum. Held, that the insurance was on the assessment plan 
under Rev. St. 1909, § 6950, defining insurance on the assessment 
plan, and the beneficiary could recover the face of the policy, instead 
of the amount of one assessment, notwithstanding section 6962, 
exempting fraternal societies from the operation of the statute, which 
is not applicable to insurance on the assessment plan. 


(For other cases, see Insurance, Cent. Dig. § 1824; Dec. Dig. § 687.) 


Appeal from St. Louis Circuit Court; Eugene McQuillin, Judge. 
_ Action by Henry Kribs against the United Order of Foresters. From 
a judgment for defendant, plaintiff appeals. Reversed and remanded. 


’ Joseph A. Wright and Conrad -Paeben, both of St. Louis, for 
Appellant. 
Douglas W. Robert, of St. Louis, for Respondent. 


a OOO 


NATIONAL COUNCIL, KNIGHTS AND LADIES OF 
SECURITY, vs. OWEN. (No. 4121.)* 


(Supreme Court of Oklahoma.) 


3. INSURANCE — FALSE STATEMENT IN APPLICATION — 
EFFECT. 

A false statement in answer to a question in an application for insurance, 
which is made a strict warranty by the terms of the application and 
certificate, will avoid the certificate, in the absence of any allegation 
or proof of any fact that would amount to a waiver thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 1859-1865; Dec. Dig. § 723.) 


4. INSURANCE—STATEMENTS IN APPLICATION—QUESTION 
FOR JURY—CONFLICTING EVIDENCE. 


The truth or falsity of warranties in an application for insurance, where 
there is a conflict in the evidence, is a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 
Kane, C. J., dissenting. 


é * Decision rendered, May 25, 1915. 149 Pac. Rep. 231. Syllabus by the 
ourt. 
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Error from Superior Court, Grady County; Will Linn, Judge. 

Action by Lulu Owen against the National Council, Knights and 
Ladies of Security. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded for new trial. 


C. C. Herndon, of Tulsa, and Reford Bond, of Chickasha, for Plain- 
tiff in Error. 
F. E. Riddle, of Chickasha, for Defendant in Error. 


—_——_@e@———_—_—__ 


SHERMAN vs. HOWES. (No. 4845.)* 


(Supreme Court of Rhode Island.) 


INSURANCE — RIGHT OF BENEFICIARIES — TRUST AGREE- 
MENT WITH INSURER—ASSETS OF ESTATE. 

Deceased, who procured a life policy payable to his wife and son, who 
assigned to him all their interest in the policy, entered into a trust 
agreement with the insurer by which, in case of his death during the 
lifetime of his wife and son, the proceeds of the policy were to be 
held by the insurer as trustee of its general funds, for the benefit 
of the wife and son and the survivor of them. The proceeds were 
to be paid to the wife and son, share and share alike, by the trustee 
in annual payments, and in case of the death of either beneficiary 
before or after the death of the insured, like annual instalments 
were to be paid to the survivor, while, if any balance remained, it was 
to be paid in one sum to the executors, administrators, or assigns of 
the insured. The trust agreement also provided that in case of death 
of both beneficiaries before the policy became a claim, or in case the 
insurer revoked his appointment of the trustee, the appointment 
should become void and the policy should be paid to the executors, 
administrators, or assigns of the insured. Held, that sums paid to 
the administrator of the insured after the death of the last beneficiary 
were assets of the insured’s estate, and should be so considered. 


(For other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Willard B. Tanner, Presiding Justice. 

‘Application by Samuel J. Howes, administrator de bonis non, and 
with the will annexed of Amos Sherman deceased, for an allowance of 
his account. From an order of the probate court allowing the account, 
Hulda Sherman, administratrix of Emma F. Sherman, widow of Amos 
Sherman, appealed to the superior court, where certain funds were found 
to be assets of the estate, and Howes excepted. Exception overruled. 

See, also, 92 Atl. 564. 


William G. Rich, of Woonsocket, and Waterman & Greenlaw, of Provi- 
dence (Charles E. Tilley, of Providence, of counsel), for Appellant. 
James F. Murphy, of Pawtucket, for Appellee. 





™ Decision rendered, June 24, 1915, 94 Atl. Rep. 490. 











294 Insurance Law Journal Vol. 46. [Sept., 1915. 


i CLARK vs. NEW YORK LIFE INS. CO. (No. 9111.)* 


| (Supreme Court of South Carolina.) 


+ 1. INSURANCE—LIFE INSURANCE—CONTRACT—CONSTRUC- 
+ TION—BY-LAWS OF COMPANY. 

i In view of the intricate and almost unintelligible character of life insur- 
ance company by-laws, such a company, which has expressly con- 
fi tracted, contrary to its by-laws, as to the extent of the insurance term, 
may not rely thereafter upon such by-laws to defeat recovery on the 

policy. 
(For other cases, see Insurance, Cent. Dig. § 312; Dec. Dig. § 152.) 


2. INSURANCE— LIFE INSURANCE—CONTRACT—CONSTRUC- 
TION—PERIOD OF INSURANCE. 


An insurance policy provided premiums should be paid annually, and that 
if any was not paid on the due date, and there was no indebtedness 
to the company, the insurance would automatically continue for a 
time to be ascertained by reference to a table in the policy. By agree- 
ment later premiums were made payable quarterly. The insured paid 
annual premiums for five years, which entitled him to five years and 
three months extended insurance. In addition he paid quarterly pre- 
miums for half a year. The question at issue was te how much ex- 
tended insurance such payment of quarterly premiums entitled him 
in addition to the period given him by his payment of annual 
premiums. Plaintiff contended that the period of time which the 
payment of a quarterly premium under the substituted agreement 
continued the insurance was one quarter of that for which payment 
of an annual premium continued it. Defendant contended that the 
continued insurance could only be computed by the year, irre- 
spective of the new agreement for the payment of premiums 
quarterly, and also that the quarterly premiums due on the second 
half of the year for the first half of which the insured had paid 
premiums were a debt against the insured, depriving him of con- : 
tinued insurance by the terms of the policy. Held, that the pay- 
ment of a quarterly premium extended the insurance for a quarter of 
the ‘time that the payment of an annual premium did under the 
original agreement, such being the construction placed upon the con- 
tract by the insured, as shown by his notations on the policy, and that 
premiums for the half year remaining when the insured ceased 
payments were not an indebtedness to the company, since the rights 
of the parties in respect to the continued insurance became fixed when 
the insured ceased to pay. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 
Hydrick, J., dissenting. 





en 





i} Appeal from Common Pleas Circuit Court of Lancaster County; 
J. W. De Vore, Judge. 

Actions by S. Joyce Clark against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Thomas & Lumpkin, of Columbia, for Appellant. 
Harry Hines, of Lancaster, for Respondent. 


* Decision rendered, May 24, 1915. 85 S. E. Rep. 594. 
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LAUE vs. GRAND FRATERNITY.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEITURE 
—RESIDENCE IN PROHIBITED TERRITORY—‘RESIDING.” 


The constitution of a fraternal society by which a member agreed in his 
application to be bound provided that no benefit certificate should be 
granted to any one residing outside that part of the North American 
continent between the northern boundry of Mexico and the fifty-fifth 
parallel of north latitude, and that, if a member should remove from 
such territory, he should forfeit all right to any disability or death 
benefit. A member who had long resided in Memphis, where his wife 
and children continuously resided, was in Panama from October to 
December, 1908, and again from February to June, 1910, returning to 
his home in Memphis at the expiration of each of such periods. Held 
that, construing the constitution strictly against’ the insurer, and con- 
struing the provisions with regard to residence in, and removal from, 
the specified territory in pari materia, the policy was not forfeited 
by the member’s temporary sojourn in Panama; as the word “resid- 
ing” referred to the member’s domicile, and implied a legal residence, 
and not a mere transitory existence in the prohibited territory, and 
the prohibited removal referred, not to a mere removal of the mem- 
ber’s person, but to a removal of his residence. 


(For other cases, see Insurance, Cent. Dig. §§ 1893, 1894; Dec. Dig. § 748.) 


2. INSURANCE — CONSTRUCTION OF CONTRACT — CONSTRU- 
ING AGAINST INSURER. 

Where words are so used in a contract of insurance that their meaning 
is ambiguous or susceptible of two interpretations differing in import, 
that interpretation which will sustain the claim of the pbdlicyholder 
and cover the loss should be adopted. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


3. INSURANCE— MUTUAL BENEFIT INSURANCE — SUSPEN- 
SION OR EXPULSION. 

The constitution of a fraternal society provided that the fraternity should 
be composed of a supreme governing council, and a board of direc- 
tors, etc., and that the governing council should have power to try 
any member and expel or otherwise punish him. The by-laws made 
all the death and disability payments expressly subject to an agreement 
not to remove from the part of the North American continent be- 
tween the northern boundary of Mexico and the fifty-fifth parallel 
of north latitude, and authorized the directors to cancel any benefit 
certificate for the breach of such covenant. Held, that neither the 
president of the fraternity nor its grand secretary had any authority 
to suspend a member or discontinue the acceptance of his dues be- 
cause of his removal from the specified territory, and a letter written 
a local lodge by the secretary instructing it not to receive his dues 
did not suspend him. 

(For other cases, see Insurance, Cent. Dig. §§ 1917, 1918; Dec. Dig. § 756.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Reside.) 





* Decision rendered, May 28, 1915. 177 S. W. Rep. 941. 
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4. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENSION 
OR EXPULSION—TENDER OF DUES. 


Where a fraternal society wrongfully declared a benefit certificate for- 
feited, and refused to accept dues thereunder, the tender of such dues 
as they become due until the death of the member kept his rights 
alive. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—AMOUNT OF 
RECOVERY—DEDUCTING UNPAID DUES. 


Where a fraternal society wrongfully declared a benefit certificate for- 
feited and refused to accept dues thereunder, but it was kept alive 
by the tender of dues, the amount of the dues which the society should 
have received should be deducted from the amount recoverable under 
the certificate. 


(For other cases, see Insurance, Cent. Dig. § 2013; Dec. Dig. § 821.) 


Certiorari to Court of Civil Appeals. 

Action by Clara Laue against the Grand Fraternity. A judgment for 
the plaintiff was reversed by the Court of Civil Appeals, and she brings 
certiorari. Judgment of the Court of Civil Appeals reversed, and judg- 
ment of the Circuit Court modified and affirmed. 


Carroll, Scott & Fisher, of Memphis, for Plaintiff. 
A. J. Calhoun, of Memphis, for Defendant. 


ARNOLD vs. NEW YORK LIFE INS. CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS—STATUTORY PROVISIONS. 


Acts 1907, c. 457, establishing standard provisions and conditions to be 
contained in life policies issued by companies organized in Tennessee 
and companies licensed to do business there, provides that no such 
policy shall be issued in the state, or by a company organized under 
the laws of the state, unless it shall contain the provisions that all 
statements by the insured shall, in the absence of fraud, be deemed 
representations, and not warranties, and that no such statement shall 
avoid the policy unless contained in a written application, a copy of 
which shall be indorsed upon or attached to the policy. Acts 1907, 
c. 441, provides that every policy issued to or for the benefit of any 
citizen or resident of the state by any company or association, ex- 
cept fraternal and mutual companies or associations operating on the 
assessment plan, shall contain the entire contract of insurance, 
which shall be construed according to the state laws. Held, that 
such acts apply to all policies both of domestic and foreign com- 
panies authorized to do business in the state not within the specially 
excepted classes. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 


* Decision “rendered, June 1, 1915. 177 S. W. Rep. 78. 
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2. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESEN- 
TATIONS—STATUTORY PROVISIONS. 

Under Acts 1907, cc. 441, 457, where an insurance company failed to at- 
tach to the policy, or to incorporate therein, the application or a 
copy thereof, it could not take advantage of the breach of any of the 
terms of the application, but must be held to have embraced all of the 
terms of the contract in the policy itself; and hence the policy was 
not avoided by misrepresentations in the application. 

(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


Appeal from Chancery Court, Shelby County; F. H. Heiskell, 
Chancellor. 

Action by Rosa M. Arnold against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


M. G. Evans, of Memphis, for Appellant. 
Caruthers Ewing, of Memphis, for Appellee. 
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FIRE, TORNADO, ETC. 


UNITED STATES SUPREME COURT. 


LUMBER UNDERWRITERS or NEw York, ET AL., Petitioners, 
vs. 


QO. C. RIFE et at, (No. 279.)* 


INSURANCE— WAIVER OF CONDITION—KNOWLEDGE OF 
COMPANY—RENEWAL. 


A fire insurance company cannot be deemed to have waived a breach 
of the warranty in a policy insuring lumber that a continuous space 
of 100 feet shall be maintained between the lumber and the mill 
of the assured because, during the life of ,an earlier policy, of 
which the one in question is a renewal, the insurance company 
learned that there were permanent structures between some of the 
lumber piles and the mill, reducing the clear space in that direction 
to less than 100 feet, where the policy requires any waivers to be 
written upon or attached to that instrument. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Sixth Circuit to review a judgment which reversed a judgment 
of the Circuit Court for the Western District of Tennessee in favor of 
defendants in a suit upon a policy of fire insurance. Reversed. 

See same case below, 122 C. C. A. 346, 204 Fed. 32. 

The facts are stated in the opinion. 


R. Lee Bartels for Petitioners. 
Caruthers Ewing for Respondents. . 


Homes, J., delivered the opinion of the court. 

This is a suit upon a policy insuring lumber for one year from 
May 22, 1909. ‘The policy contained a warranty by the assured 
that a continuous clear space of 100 feet should be maintained 
between the lumber and the mill of the assured, and also a pro- 
vision requiring any waivers to be written upon or attached to 
the instrument. The lumber was burned during the year, but it 
appeared by the undisputed evidence that the warranty had been 
broken, and the judge directed a verdict for the defendants. It 
appeared, however, that the policy was indorsed, “No. 27868, re- 
newing No. 27566,” and the plaintiffs offered to prove that pend- 
ing the earlier policy the defendants had the report of an in- 
spection that informed them of the actual conditions, showing 
permanent structures between where some of the lumber was 
piled and the mill, that made the clear space in this direction less 


* Argued May 13, 1915. Decided June 1, 1915. 35 Sup. Ct. Rep. 717. 
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than 100 feet, and that with that knowledge they issued the 
present policy and accepted the premium. This evidence was 
excluded, subject to exception. But it was held by the Circuit 
Court of Appeals that the jury should have been allowed to find 
whether the defendants had knowledge of the conditions and 
reasonable expectation that they would continue, and so had 
waived the warranty. For this reason the judgment was re- 


versed. 122 C. C. A. 346, 204 Fed. 32. 


When a policy of insurance is issued, the import of the trans- 
action, as everyone understands, is that the document embodies 
the contract. It is the dominant, as it purports to be the only and 
entire, expression of the parties’ intent. In the present case this 
fact was put in words by the proviso for the indorsement of any 
change of terms. Therefore when, by its \ritt :n stipulation, the 
document gave notice that a certain term was insisted upon, it 
would be contrary to the fundamental theory of the -legal re- 
lations established to allow parol proof that at the very moment 
when the policy was delivered that term was waived. It is the 
established doctrine of this court that such proof cannot be re- 
ceived. Northern Assur. Co. vs. Grand View Bldg. Asso. 183 
U. S. 308, 46 L. Ed. 213, 22 Sup. Ct. Rep. 133; Northern Assur. 
Co. vs. Grand View Bldg. Asso. 203 U. S. 106, 107, 51 L. Ed. 109, 
111, 27 Sup. Ct. Rep. 27; Connecticut F. Ins. Co. vs. Buchanan, 
4L.R. A. (N. S.) 758, 73 C. C. A. 111, 141 Fed. 877, 883. See 
Penman vs. St. Paul F. & M. Ins. Co., 216 U. S. 311, 54 L. Ed. 
493, 30 Sup. Ct. Rep. 312; A®tna L. Ins. Co. vs. Moore, 231 U. S. 
543, 559, 58 L. Ed. 356, 366, 34 Sup. Ct. Rep. 186.- There is no 
hardship in this rule. No rational theory of contract can be made 
that does not hold the assured to know the contents of the in- 
strument to which he seeks to hold the other party. The assured 
also knows better than the insurers the condition of his premises, 
even if the insurers have been notified of the facts. If he brings 
to the making of his contract the modest intelligence of the 
prudent man, he will perceive the incompatibility between the 
requirement of 100 feet clear space and the possibilities of his 
yard, in a case like this, and will make a different contract, 
either by striking out the clause or shortening the distance 
or otherwise, as may be agreed. The distance of 100 feet that 
was written into this policy was not a fixed, conventional formula 
that there would be trouble in changing, if the insured would 
pay what more, if anything, it might cost. Of course, if the 
insured can prove that he made a different contract from that ex- 
pressed in the writing, he may have it reformed in equity. What 
he cannot do is to take a policy without reading it, and then, when 
he comes to sue at law upon the instrument, ask to have it en- 
forced otherwise than according to its terms. The court is not 
at liberty to introduce a short cut to reformation by letting the 
jury strike out a clause. 

Vol. XLVI—20. 
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The plaintiffs try to meet these recognized rules by the sug- 
gestion that after a contract is made, a breach of conditions may 
be waived, “void” only meaning voidable at the option of the 
insurers (Grigsby vs. Russell, 222 U. S. 149, 155, 56 L. Ed. 133, 
136, 36 L. R. A. (N. S.) 642, 32 Sup. Ct. Rep. 58, Ann. Cas. 
1913B, 863); that this policy was a renewal of a former one, 
and that the case stands as if, after the breach of warranty had 
been brought to the notice of the insurers, a premium had been 
paid and accepted without a new instrument. But what would 
be the law in the case supposed we need not consider, as in our 
opinion it is not the one before us. The policy in suit is a docu- 
ment complete in itself. The indorsement that we have quoted 
is probably only for history and convenient reference. We see 
no ground for attributing to it any effect upon the contract made. 
The fact that the policy has a provision for renewal has no bear- 
ing, and we do not perceive how it would matter if the previous 
one had the same. No use was made of the clause. ‘Therefore, 
in our opinion, the principles that we have laid down apply to the 
present case (Kentucky Vermilion Min. & Concentrating Co. vs. 
Norwich Union F. Ins. Soc., 77 C. C. A. 121, 146 Fed. 695, 700), 
and the action of the district court was right. 

Judgment reversed. 

The Chief Justice, Mr. Justice McKenna, and Mr. Justice Day 
are of opinion that the Circuit Court of Appeals properly disposed 
of the case, and dissent. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourtH CIrcult. 


HARTFORD FIRE INS. CO. or City or Hartrorp, Conn., 


VS. 


DOWNEY. (No. 1268.)* 


INSURANCE—FIRE INSURANCE—“INCUMBRANCE” BY CHAT- 
TEL MORTGAGE. 

A corporation, indebted on two notes amounting to $22,000, one of which 
was secured by bonds secured by a deed of trust on its real estate, 
executed a $22,000 note and issued new bonds, secured by a new 
deed of trust on all its property. The deed was approved and re- 
corded, and the bonds were certified by the trustee and handed over 
to the creditor. The original notes and security were retained pend- 
ing payment by the corporation of accrued interest. Held that, 
though the new note was not accepted, and was not to be accepted 


* Decision rendered, May 4, 1915. From an advance proof, Fed. Rep. 
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until the accrued interest on the old notes had been paid and they 
were surrendered, the new deed of trust was an “incumbrance,” 
within a_fire policy on the property of the corporation, declaring 
that it should be void on the property becoming incumbered by a 
chattel mortgage. 


(For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. Dig. § 330.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Incumbrance. ) 


In Error to the District Court of the United States for the Northern 
District of West Virginia, at Martinsburg; Alston G. Dayton, Judge. 

Action by William W. Downey, receiver of the Stewart Vehicle 
Company, against the Hartford Fire Insurance Company of the City of 
Hartford, Conn. Judgment for plaintiff, and defendant brings error. 
Reversed. 


Before Pritchard, Knapp, and Woods, C. JJ. 


John W. Davis, of Clarksburg, W. Va., and W. Calvin Chestnut, of 
Baltimore, Md. (Allen B. Noll, of Martinsburg, W. Va., on the brief), 
for Plaintiff in Error. 

Malcolm Jackson, of Charleston, W. Va., and J. O. Henson, of Mar- 
tinsburg, W. Va., for Defendant in Error. 

Knapp, C. J. 

The defendant in error (plaintiff below) recovered a judg- 
ment, entered upon the verdict of a jury, in an action upon a 
fire insurance policy issued to the Stewart Vehicle Company, 
a West Virginia corporation, which carried on business at Mar- 
tinsburg, in that state. The assignments of error are based upon 
exceptions to certain instructions given to the jury, by the judge 
presiding at the trial, and to his refusal of certain instructions 
requested by the defendant, including the direction of a verdict 
in its favor. The policy in question is of the New York standard 
form, prescribed also by the laws of West Virginia, and contains 
the following provision :— 

“This entire policy shall be void if * * * the subject of 
insurance be personal property and be or become incumbered 
by a chattel mortgage.” 


The property insured, which consisted of the merchandise in 
stock of the Vehicle Company, was totally destroyed by fire on 
the 15th of September, 1912, while the policy was in force; but 
the insurance company denies liability on the ground that the 
property had become incumbered with a chattel mortgage. The 
facts in this regard appear to be these :— 


At the time of the fire the Vehicle Company was indebted to 
the Maryland Surety & Trust Company, of Hagerstown, to the 
amount of approximately $30,000, evidenced by three notes de- 
scribed as follows :— 


(a) Demand note for $10,000, dated December 30, 1911, for 


which the Trust Company held as collateral the same amount of 
first mortgage bonds of the Vehicle Company secured by deed 
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of trust covering its real estate only. This note contained the 
following provision :— 

“We agree that the above named securities, and any others 
added to or substituted for them, all cash at any time to the 
credit of our account, and all notes and drafts deposited by us 
for collection in said bank, may be held as collateral security 
for all the obligations and liabilities of the undersigned, both 
individual and partnership, and the indorsers hereof, due to the 
said Maryland Surety & Trust Company, or to become due, or 
that may hereafter be contracted.” 

(b) Demand note for $12,000, dated December 30, 1911, for 
which the Trust Company held no specific security. 

(c) Thirty-day note, dated January 13, 1912, for $7,220, 
secured by invoices or open accounts due the Vehicle Company 
from its customers, to the amount of about $10,000, which had 
been assigned to the Trust Company, presumably when the note 
was discounted, with the agreement that the Vehicle Company 
should collect the money on these invoices and pay it over to 
the Trust Company in discharge of the obligation; and this ar- 
rangement appears to have been carried out to the extent of 
payments amounting to about $2,300. 


In the transactions involved in this suit the Trust Company 
was represented by Mr. John M. Lane, its secretary and assistant 
treasurer, and it is evident that early in the year 1912 Mr. Lane 
became anxious about the indebtedness of the Vehicle Company 
and desired to reduce the amount or get additional security for 
its payment. There is no room for doubt that the Vehicle Com- 
pany at this time was more or less embarrassed. It may not 
have been actually insolvent, or its business unpromising; but 
it was seriously hampered, to say the least, by lack of working 
capital. Mr. Lane was uneasy, if not apprehensive, about the 
situation, and sought actively to diminish the risk which this 
loan involved. He had frequent conferences with the general 
manager of the Vehicle Company, in which the situation was 
discussed with the view of reducing the line of discount or 
otherwise protecting his company. 


To meet its financial difficulties and comply with the demand 
of the Trust Company for additional security, the Vehicle Com- 
pany, with the full knowledge and approval of Lane, decided upon 
a bond issue of $50,000, secured by deed of trust on all its real 
and personal property, which should be used in the first instance 
to provide the Trust Company with further collateral and then 
sold to the public from time to time, the proceeds to be applied 
to the payment of the Trust Company’s debt until it was ex- 
tinguished, and the balance utilized for additional capital. It 
was further understood that the Vehicle Company should enter 
into a contract with the Takoma Investment Company of Chicago, 
as the fiscal or selling agent of the bonds, which were to be 
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placed in the hands of the Trust Company, and that as sales. 
were made to investors the bonds would be forwarded by the 
Trust Company with sight draft attached, the proceeds to be 
received by the Trust Company and credited upon its loan until 
it was fully liquidated. 


As the new bonds were to be a first lien on all the property of 
the Vehicle Company, and so sold to the public, it was, of course, 
necessary for the Vehicle Company to procure a surrender of 
the prior issue of bonds, then held by the Trust Company, as 
above stated, and a release of the trust deed on the real estate 
by which those bonds were secured. Steps were accordingly 
taken to carry out this plan, but there was considerable delay in: 
bringing it to consummation; and it was not until the 16th 
of August that the trust deed was executed and acknowledged. On 
the 19th of August the officers of the Vehicle Company, namely, 
Claude Stewart, its vice-president and general manager, C. H. 
Harris, its secretary and treasurer, and William W. Downey, its 
counsel and the trustee named in the deed of trust, took the 
papers to Hagerstown. The bonds were delivered to the Trust 
Company, or at least placed in its possession, and the trust deed 
left with Mr. Lane for approval by the counsel of his com- 
pany. It was arranged at the same time that the two notes for 
$10,000 and $12,000, respectively, which the Trust Company then 
held, should be replaced by a new note for $22,000. A memo- 
randum was made of the accrued interest on the old notes, 
amounting to $183.34, which was to be paid by the Vehicle Com- 
pany, and a demand note for $22,000 drawn up-and given to 
Mr. Harris for execution by that company. 


The deed of trust was duly approved by the counsel of the 
Trust Company, but it was found upon examination that the 
bonds had not been signed by the officers of the Vehicle Com- 
pany, although they were properly certified by Downey, the 
trustee. Thereupon, on the 20th of August, Lane returned the 
deed of trust to the Vehicle Company, with a letter stating that 
it would be necessary for the president and secretary of that 
company to come over and execute the bonds under its cor- 
porate seal. Accordingly these officers went to Hagerstown a 
few days later, where they signed the bonds and affixed the 
corporate seal. For some reason there was delay on the part 
of the officers of the Vehicle Company in executing and return- 
ing the new note, paying the accrued interest on the old notes, 
and getting the deed of trust recorded, and they were repeatedly 
urged by Lane to complete these details of the arrangement. 
He testifies that he telephoned them a number of times to the 
effect that he could not understand the delay in recording the 
deed of trust, or see any reason why the transaction was not 
concluded. On the 7th of September he wrote the Vehicle Com- 
pany as follows :— 
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“We have not as yet received new note for $22,000, which 
was given you some time ago to take up your old notes for 
$10,000 and $12,000 respectively, nor have we been advised by 
you that the new deed of trust, that secured an issue of $50,000 
in bonds, has been recorded. If this has not been doge, kindly 
advise us early Monday morning over the telephone the cause 
for the delay.” 

On September 9th the Vehicle Company made the following an- 
swer :— 

“We received your letter of the 7th instant, and note what 
you say relative to note and recording of deed of trust. We are 
inclosing herewith note, and will say that deed of trust has been 
given to Mr. Downey. We tried to get him this morning to see 
if he had put same on record. We presume he has. He will 
be home to-night, when we will take the matter up with him, 
and see that it is attended to promptly.” 


To this Lane replied the next day as follows :— 

“We have your letter of the 9th, inclosing new note for 
$22,000. You neglected to inclose check for accrued interest 
on the old notes, amounting to $183.34, which kindly forward, 
and upon receipt of advice that the new deed of trust has been 
filed for record we will return the old bonds for cancellation. 
so that the old deed of trust can be released.- Kindly give the 
matter of having the new deed of trust recorded your immediate 
attention.” 

This letter appears to have had the desired effect, for the 
new deed of trust was recorded on the 12th of September, and 
the record office receipt therefor mailed to and received by Lane 
prior to the fire, which occurred, as above stated, on the 15th 
of September, 1912. In this connection it may be mentioned that 
the total loss was adjusted at $105,849.42, with aggregate insur- 
ance of $107,500. Of this amount of insurance $80,500 was on 
the stock, which was less than its adjusted value. ‘The policy 
in- suit was for $10,000, and covered the stock only, and it is 
conceded that the defendant, if liable at all, is liable for the full 
amount of its policy and interest. 

When the fire occurred it became apparent to the officers of 
the Vehicle Company that a receivership was desirable and im- 
mediate steps were accordingly taken. On the night of the 16th 
of September a bill in equity was prepared for the appointment 
of a receiver; the plaintiffs named in this bill including Downey, 
Claude Stewart, R. N. Stewart, his father, who was president 
of the company, and Harris, its secretary and treasurer. In 
paragraph 10 of this bill is recited the original bond issue of 
$10,000, and in paragraph 11 the new bond issue of $50,000, 
secured by the deed of trust in question. In paragraph 12 is 
the following allegation :— 

“Plaintiffs aver that the bonds mentioned in paragraphs 10 
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and 11 hereof were regularly issued, but plaintiffs are informed 
and believe that none of said bonds have been sold, but they 
are informed and believe, and therefore charge, that all of said 
bonds have been deposited with the said defendant, the Maryland 
Surety & Trust Company, a corporation, as collateral security 
for a loan made by it to the said Stewart Vehicle Company, 
which your plaintiffs are informed amounts to about the sum 
of $22,000. Your plaintiffs further aver that a sale of the said 
bonds so placed as collateral would necessarily be at a sacrifice, 
and a sale of the same by the said bailee would be of irreparable 
injury to the said the Stewart Vehicle Company and to your 
plaintiffs as stockholders therein.” 


The bill was sworn to by Harris on the morning of the 17th, 
filed that day, and Downey thereupon appointed sole receiver. 
The order of appointment also enjoined the Trust Company 
“from selling or otherwise disposing of certain bonds of the 
said company amounting to the sum of $60,000, secured by two 
deeds of trust upon the assets of said company placed with said 
bank as collateral for a loan by it.” 

The insurance companies were promptly notified of the fire and 
sent their representatives to investigate and adjust the loss. The 
receiver also employed adjusters to represent him in the matter of 
the insurance, and they prepared formal proofs of loss, which 
were signed and sworn to by him as receiver, and also by Claude 
Stewart as vice-president of the Vehicle Company. Each of 
these proofs of loss, about 40 in number, one for each policy, 
contained substantially the following statement :— 

“Except as noted below, the property described belonged, at 
the time of said fire, to assured in fee simple (not held under 
lease), and no other person or persons had any interest therein. 
no assignment, or transfer, or incumbrance of said property has 
been made, and no change in the title, use, occupation, location, 
or possession of said property has occurred since the issuance 
of said policy, except bonded indebtedness of $60,000 bonds 
owned by assured, but hypothecated with Maryland Surety & 
Trust Company to secure a commercial paper loan of $22,000.” 


Although the adjusters for the insurance companies at once 
took the position that the policies were invalidated by the deed 
of trust, and refused to proceed until a proper waiver was exe- 
cuted, the Trust Company retained the bonds and the $22,000 
note for some months afterwards, claiming the right to hold 
them as security for the debt of the Vehicle Company. Mean- 
while, in November, 1912, counsel for the insurance companies 
wrote to Mr. J. Clarence Lane, the attorney of the Trust Company, 
and the uncle of John M. Lane, for information concerning the 
claim of the ‘Trust Company to these bonds, and he replied on the 
13th of that month, after consultation with his nephew, in a 
letter of some length from which the following is quoted :— 
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“I learned from the Maryland Surety & Trust Company that 
three or four years ago they loaned the Vehicle Company $10,000 
and received as security therefor $10,000 of bonds secured by 
deed of trust as a first lien on the property. Subsequently they 
made additional loans, which were secured by various notes. 
Then the company came with a proposition for the surrender of 
the bonds and the substitution of the bonds under a new deed 
of trust for $50,000, stating that a finance company in Chicago 
could sell the bonds for them. ‘The bank agreed to this arrange- 
ment, and stated that upon the execution of the deed of trust, 
and the delivery of the entire issue of $50,000 of bonds, they 
would surrender the old bonds and release the old deed of trust, 
and would hold the new bonds as collateral security for the 
obligations due the bank, and would deliver them as sold, and 
credit the proceeds upon the obligations until the indebtedness 
was liquidated. The $50,000 of bonds were delivered to the 
Maryland Surety & ‘Trust Company, and were duly certified by 
Mr. Downey as trustee. The bank now holds both sets of bonds 
as security for the debts due.” 


Nothing further appears to have transpired until December 
10, 1912, when the receiver wrote to the defendant company, 
calling attention to the fact that more than sixty days had elapsed 
since the proofs of loss were furnished, making demand for 
payment, and stating further as follows :— 

“In this connection you are also notified that the attempted 
hypothecation of certain bonds owned by the insured by certain 
employees of the said Stewart Vehicle Company was not in 
fact an hypothecation thereof.” 


It will be noted that this letter contains no denial that the 
officers of the Vehicle Company intended to hypothecate the 
bonds and states no reason for claiming that their hypothecation 
had not been effected; nor is there any suggestion that the Trust 
Company had not accepted the bonds as additional security for 
its debt. Indeed, it appears that the receiver made no demand 
for a return of the bonds until the 18th of March, 1913. And 
the demand then made was not at once complied with, for the 
bank continued to retain the bonds, still claiming to hold them 
as security for the indebtedness of the Vehicle Company, until 
it became satisfied that they were valueless for that purpose. 
Lane himself testifies :— 

“We held them until we found out that we couldn’t. Just as 
long as we could. * * * We held them until we found out 
they were no good to us, and we couldn’t get any money out 
of them.” 

It is evident that Lane finally discovered, or was advised, that 
the retention of the bonds under claim of holding them as col- 
lateral security would have the effect of invalidating the in- 
surance policies because of the chattel mortgage provision which 
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they contained. It was only when convinced of this that he sur- 
rendered the bonds and the $22,000 note. Shortly afterwards 
the receiver brought suits against the insurance companies. 


Upon consideration of the foregoing facts, which appear to be 
wholly undisputed, we are constrained to hold as a matter of 
law that at the time of the fire the insured property had “become 
incumbered by a chattel mortgage,” which avoided the policy, 
and the reasons for the conclusion will be indicated in a brief 
review of the opposing contentions. It is conceded that the 
action must fail if the bonds were actually hypothecated, for 
then they would be outstanding, and the case therefore turns 
upon the question whether their hypothecation had been effected. 
The plaintiff argues that a valid pledge of the bonds cannot be 
claimed, because the arrangement with the Vehicle Company 
was not fully consummated. But the deed of trust had been 
executed by the proper officers of the company, acting upon 
authority of its stockholders and directors, submitted to and 
approved by the Trust Company’s counsel, and duly recorded 
in the clerk’s office. The bonds likewise were signed by the 
president and secretary, certified by the trustee, and handed over 
to the Trust Company. We are unable to see that anything 
whatever remained to be done by the Vehicle Company to make 
the deed of trust a lien.upon its property, so far as the instrument 
itself was concerned, or to complete the possession and control 
of the new bonds by the Trust Company. It seems clear to us 
that this accomplished an unconditional delivery of the securities 
to the bank for the purposes contemplated by the arrangement, 
and that nothing else can be made of it. The right of the Trust 
Company to hold the bonds as security for the debt of the Vehicle 
Company was conferred without reserve by the unequivocal acts 
of the parties, and there is no reasonable doubt that both of 
them so regarded the transaction. 

But the plaintiff insists that this view is erroneous, because 
the bonds were pledged, or were to be pledged, only as security 
for the $22,000 note, and that there was no completed or valid 
pledge, because this note had not been formally accepted by the 
Trust Company. It appears that it was the practice of the bank 
to place serial numbers upon discounted notes when they were 
entered in its books, and that the note in question had not been 
numbered or entered. Apparently this was because the bank 
was retaining the old notes to await payment of the accrued in- 
terest before charging them out and entering the new note 
which represented the same indebtedness. However this may 
be, the question whether the new note had been accepted by 
the bank was presumably regarded by the trial judge as a ques- 
tion of fact, and one of almost controlling importance, because 
he gave the jury the following instruction :-— 


“The court instructs the jury that unless said bonds were at 
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the time of said fire held by the Maryland Surety & Trust Com- 
pany as collateral security for the payment of the $22,000 note 
dated August 19, 1912, said bonds were not issued and outstand- 
ing at the time of said fire, and that said bonds could not be held 
as such collateral security unless the Maryland Surety & Trust 
Company was at the time of said fire the owner of said $22,000 
note.” 

But, admitting that the new note had not been accepted, and 
was not to be accepted until interest was paid on the old notes 
and they were surrendered or canceled, it does not follow that 
there was not a complete and valid hypothecation of the new 
bonds as security for the existing indebtedness. It was the long 
standing debt of the Vehicle Company and its precarious financial 
condition which caused the apprehension of Lane and led to his 
persistent efforts to get more adequate security. Leaving out 
of view the note of $7,220, which was apparently expected to 
be paid from the proceeds of the assigned accounts, more than 
half of the amount loaned to the Vehicle Company was wholly 
unsecured, and it was obviously Lane’s desire, as well as the 
evident purpose of the arrangement which he approved and en- 
couraged, to get a first lien upon all the property of the debtor 
for the protection of his bank. ‘The debt was created when the 
money was loaned, and the notes then given were merely the 
evidence of that debt. The substitution of a new note would 
not affect the debt, but merely change the character of the written 
evidence. And it was the debt that was to be secured, whether 
represented by the old notes or by a new one of the same aggre- 
gate amount. This was the plain intention of the parties at 
the time, and this they asserted, after the fire occurred, was 
what they had accomplished. ‘The owners of the Vehicle Com- 
pany so declared when they alleged in the bill for the appoint- 
ment of a receiver that the bonds described had been deposited 
with the Trust Company “as collateral security for a loan made 
by it,” and the attorney for the Trust Company was equally ex- 
plicit when he wrote, two months after the fire, that “the bank 
holds both sets of bonds as security for the debts due.” It 
would be difficult to express more plainly the common under- 
standing of both parties as to what they had done, and it seems 
almost trivial to contend that the pledge of new bonds was in- 
complete, or revocable by the Vehicle Company, because the 
$22,000 note, which the bank called for and got, had not been 
entered upon its books. The transaction must be judged by its 
substance and manifest purpose, and not by its form in some 
minor and unessential detail. ‘The giving of a new note, which 
had no consideration except the existing debt, was a mere matter 
of banking convenience. The object of the Trust Company was 
fully attained when it got possession of the bonds and was ad- 
vised that the instrument which secured them, previously ex- 
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amined and approved, had been duly recorded. If the bank 
then acquired the right to hold the bonds as security for its 
debt, which appears to us not open to question, that right would 
not have been in the least impaired if the Vehicle Company had 
never signed or sent the consolidated note. 


It is also argued with much earnestness that there was no 
valid pledge of the new bonds because the old bonds were not 
surrendered before the fire occurred, and because the Vehicle 
Company had neglected to pay a small amount of accrued in- 
terest on the original notes. In other words, the theory is ad- 
vanced that the acceptance of the new bonds was conditioned 
upon the return of the old issue. But this seems to us an un- 
tenable position. We are clearly of opinion that these circum- 
stances, which are now relied upon to repudiate the transaction, 
were wholly without effect upon the right of the bank to take 
and hold the new bonds as security for its debt. It is of course 
true that’ the old bonds were to be returned, and undoubtedly 
they would have been surrendered if the fire had not occurred; 
but the neglect or failure of the bank to return them immediately 
upon being advised of the recording of the trust deed, which 
was only two or three days before the fire, did not serve to 
invalidate the pledge of the new bonds or render them any less 
completely delivered to and accepted by the bank as security 
for its debt. Stated in another way, the conditions here referred 
to obviously related to the return of the old bonds and not at 
all to the retention of the new issue. Whatever remained to 
be done to get the old bonds back, and nothing appears except 
the nonpayment of a hundred and eighty odd dollars of accrued 
interest, did not affect the title of the bank to the new bonds or 
its right to hold them as against the Vehicle Company. To 
say otherwise is to say that the Vehicle Company had the power 
to postpone indefinitely a binding pledge of the new bonds by 
simply neglecting to comply ‘with the conditions, if any there 
were, upon which the old bonds would be surrendered. In short, 
there is no sustainable basis for the contention that the bank 
had not acquired the right to hold the new securities merely be- 
cause when the fire occurred the old bonds happened to remain 
in its possession. The Vehicle Company was entitled to their 
return, certainly upon payment of the small item of accrued 
interest, and the circumstance that it had not taken them up, 
in the brief period before the property was destroyed, cannot 
be held to support the belated claim of the Trust Company that 
the new bonds had not been hypothecated. Moreover, the con- 
tention here reviewed is inconsistent with the demand of the 
Trust Company for further security, inconsistent with the in- 
tention of the parties at the time, as manifested by their acts, and 
inconsistent with their subsequent declarations. 


The force of these considerations is not weakened in our 
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judgment by the evidence of plaintiff’s witnesses. Downey says 
that he did not know, when the bill for a receiver was drawn and 
when he swore to the proofs of loss, that the Trust Company had 
not accepted the new note. Stewart avers that he did not read 
the proofs of loss which he verified; and Harris, who swore 
to the bill for a receiver, pleads inadvertence of mind because he 
was “wrought up over the situation to a considerable extent.” 
But these witnesses made no attempt to show any lack of au- 
thority or intention on their part to secure the bank by a pledge 
of the new bonds, nor did they give any explanation of their 
previous statements under oath, except to say or imply that when 
those statements were made the nonacceptance of the $22,000 
note was unknown to them. 

This is the position taken by Lane, with the added contention, 
by inference and argument rather than the statement of any fact, 
that the arrangement for securing the bank was not completed, 
when the fire occurred, because the old bonds had not been sur- 
rendered. ‘This contention is covered by what has already been 
said, and the discussion need not be repeated. ‘True, he says 
that he knew at the time that it would be necessary to have the 
consent of the insurance companies in order to keep the insurance 
in force, but it does not appear from his testimony that this sub- 
ject was mentioned in any interview with the officers of the 
Vehicle Company, nor did he refer to it any way in the letters 
urging them to send the new note and get the trust deed recorded. 
And it is certainly difficult to reconcile what he says upon this 
point, when examined as a witness at the trial, with the retention 
of the bonds for more than six months after the fire, all the 
while claiming to hold them as security for the Vehicle Com- 
pany’s debt. Indeed, it is impossible for us to read his lengthy 
testimony without being convinced that he simply overlooked the 
fact that the insurance would be invalidated unless the com- 
panies consented to the execution.of the deed of trust. Nor 
can we avoid the belief that, if the fire had not occurred, or if 
the policies had not contained the chattel mortgage provision, 
the bank would have resisted to the utmost any claim that these 
bonds were not held as a valid and unconditional pledge; and 
the contrary attitude now assumed seems clearly born of the 
after-acquired knowledge that the insurance companies would 
be relieved of liability, and the bonds thereby rendered prac- 
tically worthless, if the bank continued to claim the right to hold 
them as collateral security. 

For these reasons we are of opinion, upon this record, that a 
verdict should have been directed for the defendant, and it fol- 
lows that the judgment must be reversed. 
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SUPREME COURT OF OREGON. 


MILWAUKEE MECHANICS’ INS. CO. 
vs. 


RAMSEY Et At. * 


1. INSURANCE—FIRE INSURANCE— SUBROGATION OF IN- 
SURER. 


Where a mortgagee insures the hypothecated property at his own expense, 
the insurer, paying a loss by fire to such mortgagee to the amount of 
the debt, is subrogated to the mortgagee’s right in such debt, since 
the insurance contracted and paid for by the mortgagee in effect 
makes the insurance company a surety to the holder of the mortgage 
for the payment of the debt. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


2. INSURANCB—FIRE INSURANCE—SUBROGATION OF IN- 
SURER. 

Where insured property is burned by the tortious act of one not a party 
to the’ contract, the insurer, paying the loss, is subrogated pro tanto 
to the chose in action the payee has against the tort-feasor by reason 
of his insurable interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


3. INSURANCE—FIRE INSURANCE—SUBROGATION OF IN- 
SURER. 


Realty was insured against fire, the loss being payable to a mortgagee 
as its interest might appear; otherwise to the insured. Within the 
term of the policy the property was destroyed by fire, and upon the 
mortgagee and owner suing the insurance company the mortgagee 
recovered judgment for the amount of its secured debt, while the 
owner failed to recover because he had contracted to sell, violating 
a policy restriction. The insurance company paid the mortgagee’s 
judgment, and demanded that the mortgagee assign to it the owner’s 
note and mortgage, which was refused. Thereupon the company sued 
the mortgagee and the owner, claiming subrogation to the rights of 
the mortgagee against the owner, and seeking to foreclose the security 
and recover the amount of the debt. Held, that the insurance com- 
pany could not recover, since by the policy it agreed with the owner 
to pay a certain designated person, the mortgagee, in case of a loss, 
but did not agree to pay the owner’s debt to the mortgagee as such. 

{For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Department No. 1. Appeal from Circuit Court, Tillamook County; 
Webster Holmes, Judge. 


Action by the Milwaukee Mechanics’ Insurance Company against 


A. Ramsey and others. Judgment for defendants, and plaintiff appeals. 
Affirmed. 


* Decision rendered, June 22, 1915. 





149 Pac. Rep. 542. 
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The plaintiff, a Wisconsin company engaged in the business of in- 
surance against loss by fire in this state, insured the laundry of the 
defendant Ramsey in the sum of $2,000, making the loss payable to the 
Tillamook County Bank, mortgagee, as its interest might appear; other- 
wise to the insured. The policy contained the usual restrictions render- 
ing it void if the interests of the insured should be other than uncon- 
ditional and sole ownership, if the subject of insurance were a building 
upon ground not owned by the insured in fee simple, if any change, 
other than by the death of the insured, should take place in the interest, 
title, or possession of the subject of insurance, or if other insurance, 
whether valid or not, should be effected upon the property without the 
consent of the company. This insurance was in consideration of a pre- 
mium of $60 paid by Ramsey, and the policy was executed and delivered 
to him. Afterwards during its period, not being so permitted by the 
company, Ramsey entered into an agreement in writing with Bailey and 
Wagy, defendants, whereby he agreed to and did sell to them, and 
they agreed to purchase from him, all the property described in the policy, 
together with the land upon which it was situated; they paying $1,000 
on account, assuming the mortgage to the bank, and agreeing to pay 
an additional balance of purchase money. They also subsequently in- 
sured the property without the consent of the company. It was provided 
in the policy issued to Ramsey :— 

“That if with the consent of the company any interest under the 
policy shall exist in favor of a mortgagee, * * * the conditions of 
said policy shall apply in the manner expressed in such provisions and 
conditions of insurance relating to such interest as shall be written upon, 
attached to, or appended to the policy.” 


But there was no such stipulation attached to that instrument. During 
the term mentioned in the policy the insured property was destroyed by 
fire, entailing a loss in excess of the amount of insurance. It is disclosed 
that afterwards Ramsey and the Tillamook County Bank, mortgagee, in- 
stituted an action against the company to recover the insurance, in which 
litigation Ramsey failed, and the bank obtained judgment for the amount 
of its secured debt. The company paid this judgment, and demanded 
that the bank assign to it the note and mortgage of Ramsey, which was 
refused. As a consequence the plaintiff brings this suit, claiming that 
it is entitled to be subrogated to the *rights of the bank under the note 
and mortgage against Ramsey, and seeks to foreclose the security and 
recover the amount of the debt. A general demurrer to the complaint 
was sustained by the circuit court, and, as the plaintiff refused to plead 
further, a decree was entered dismissing the suit at its cost, and it appeals. 


J. C. Veazie, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 

H. T. Botts, of Tillamook (S. S. Johnson, of Tillamook, on the 
brief), for Respondents. 

Burnett, J. 

We note at the outset that the insurance was effected by the 
mortgagor at his own expense under the policy, in which he is 
designated as the insured, and which insures his property, and 
appoints the mortgagee as the one to receive payments of the 
loss to the extent of its interest; otherwise, it is to be paid to 
Ramsey. 


[1] It is well settled that if a mortgagee, having, as he does, 
an interest in preserving the property pledged to him as security, 
insures the same at his own expense, and a loss by fire occurs, 








Fire, &c.] Milwaukee Mechanics’ Ins. Co. vs. Ramsey. 313 


the insurer, paying the loss to’the insured mortgagee to the 
amount of the debt, is subrogated to the means of enforcing 
payment of the original obligation by the debtor. In such in- 
stances the claim is not extinguished until payment by the one 
primarily liable. All that has happened in that respect is a change 
of creditors. ‘The reason is that the insurance contracted and 
paid for by the mortgagee has the effect of making the insurance 
company a surety to the holder of the mortgage for the payment 
of the debt. Having liquidated the same, the insurer is sub- 
rogated to the rights of the one to whom payment is made, which 
is the same as though he had signed as surety and paid the 
promissory note, for the debt is really what is insured in such 
cases. In very truth the mortgagee has nothing else to insure, 
and when the debt is paid his policy lapses. The transaction is 
an instance of a contract directly between the mortgagee and the 
insurer, and is worked out like any other surety stipulation, with 
the resulting subrogation. 


[2] Again, if insured property is burned by the tortious act 
of one not a party to the policy, the insurance company, paying 
the loss to anyone to whom by the terms of the policy payment 
must be made, is subrogated pro tanto to the chose in action the 
payee has against the tort-feasor. ‘The reason in such a case is 
that, but for the wrong resulting in destruction of the property, 
no liability would have accrued against the insurance company ; 
but as it has neither privity of estate or contract with the in- 
cendiary, and is nevertheless compelled by the policy to pay for 
the result of the tort, its reimbursement is accomplished by sub- 
rogation. 

[3] The transaction described in the complaint, of which a 
résumé has been given, does not fall within either of these classes. 
We read in the complaint that the company is empowered to 
engage in the business of insurance against loss by fire. The 
policy which appears in the record insures Ramsey, not the plain- 
tiff, against “all direct loss or damage by fire, except as other- 
wise provided,” upon the building and contents described in the 
instrument. By it the company agrees with Ramsey, and not 
with another, to pay a certain designated person in case of a loss. 
It does not agree to pay Ramsey’s debt. The application to his 
obligation of the proceeds of the insurance in case of loss is a 
matter between Ramsey and the bank. What became of the 
money is no concern of the plaintiff after it had paid the bank. 
It did not insure the debt. It insured the building. If Ramsey 
had burned the house, the mortgagee would have had an action 
against him for the tort, in that he damaged it by depreciating 
the value of the mortgaged property. Because such burning 
would have resulted in the company being compelled to pay the 
loss, it would have been entitled to subrogation to the rights of 
the bank to recover damages from Ramsey under the second 
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illustration given at the outset. ‘It is not charged in the complaint 
that Ramsey was in any way to blame for the fire. He incurred 
no liability on that account to the company or to the bank. The 
plaintiff did not pay Ramsey’s debt, and hence had no privity with 
that obligation entitling it to subrogation. As Ramsey did not 
burn the building, there is no transaction of his which entails 
liability upon the company, either directly or indirectly, and which 
would give rise to the privity entitling it to subrogation. If there 
is to be any subrogation, it must be for the reason that the mort- 
gagee has some hold upon the mortgagor to make him perform 
the duty which the plaintiff was compelled to discharge. The 


_ latter was obligated to pay for the fire, but Ramsey was not. 


Having no power to make Ramsey reimburse it for the burning, 
the bank could not impart any such authority to the plaintiff by 
subrogation. Fire Ass’n vs. Patton, 15 N. M. 304, 107 Pac. 679, 
27 L. R. A. (N. S.) 420. 

In brief, for a consideration, the company agreed with Ramsey 
to pay a loss, and not a mortgage to the bank. We cannot import 
into the contract a stipulation to the effect that Ramsey should 
not only pay the premium, but also reimburse the company for 
the loss. It was not the intention of the parties that Ramsey 
should thus carry all the risk, besides paying the premium. The 
plaintiff was paid for assuming the risk, and has only complied 
with its contract by payment of the loss. It is not entitled to 
anything beyond its stipulation. We have examined all the 
authorities cited by the plaintiff to sustain the postulate that 
where the policy has become void as to the interests of the mort- 
gagor, but remains in force as a protection to the mortgagee alone, 
the insurer, upon paying the mortgage, is entitled to subrogation. 
Without exception the adjudicated eases noted in the plaintiff’s 
brief rest upon a separate contract between the mortgagee and the 
insurer, or the insurance was paid for by the mortgagee, or the 
policy was assigned to him, and hence became his property the 
same as though originally made to him. In Carpenter vs. Provi- 
dence, etc., Ins. Co., 16 Pet. 495, 502 (10 L. Ed. 1044) cited by 
plaintiff, Mr. Justice Story says :— 

“Tf, then, a mortgagor procures a policy on the property against 
fire, and he afterwards assigns the property to the mortgagee 
* * * as collateral security, that assignment operates solely 
as an equitable transfer of the policy, so as to enable the mort- 
gagee to recover the amount due, in case of loss; but it does not 
displace the interest of the mortgagor in the premises insured. 
On the contrary, the insurance is still his insurance, and on his 
property, and for his account.” 

There are respectable precedents holding that the stipulation 
must be indorsed upon or appended to the policy, stating the 
manner in which the conditions of the instrument will apply to 
a mortgagee to whom loss is payable, if his right to receive pay- 
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ment is to be in anywise limited by the restrictions imposed upon 
the insured. Boyd vs. Thuringia Ins. Co., 25 Wash. 447, 65 Pac. 
785, 55 L. R. A. 165. This seems to be the theory upon which 
the bank recovered, and Ramsey did not, in their joint action 
upon the policy. Under this construction of the insurance agree- 
ment the company contracted with Ramsey to pay the bank in 
case of loss as its interest might appear absolutely and without 
reference to his violation of other terms of the policy. Hence in 
paying the loss to the bank the company was fulfilling its stipu- 
lation with Ramsey. It was complying with that part of its en-’ 
gagement with him which remained impossible of rescission, 
although he violated other portions thereof already mentioned. 
The company is before us contending that it has a right to enforce 
subrogation against Ramsey as an incident of a contract with 
him under which it says he has no rights. It maintains it was 
compelled to pay because of the terms of the policy. That fea- 
ture, however, was a condition favorable to Ramsey, which was 
not affected by his selling the property. That much of the bene- 
fit for which he contracted remained unimpaired. The fallacy 
of the plaintiff’s argument consists in assuming that Ramsey 
forfeited all his rights, when in truth there remained the one 
compelling the plaintiff to pay the bank in case of loss. 

This action proceeds on the hypothesis that the plaintiff was 
obliged to pay; but, even so, it was because of its covenant with 
Ramsey for which he had paid a premium of $60.00. The pay- 
ment of the loss was a compliance with the company’s engagement 
to Ramsey, with whom it contracted, but for which-no liability 
of the company would have accrued. ‘The result is not different 
as to Ramsey’s liability in this action, if his sale of the property 
worked an utter avoidance of the policy in all its terms. There 
are cases giving such construction to similar policies on the ground 
that, as the mortgagee must claim under a contract made for his 
benefit, he cannot occupy a better position than the one who made 
the contract; that the creditor must take the insurance agreement 
with its burdens, as well as with its. benefits; and that if the 
maker of the contract, the mortgagor, cannot recover directly, 
neither can one who claims under him. Delaware Ins. Co. vs. 
Greer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 137; Brecht 
vs. Law Union & Crown Ins. Co., 160 Fed. 399, 87 C. C. A. 351, 
18 L. R. A. (N. S.) 197, and note. However this may be, yet 
if such a meaning should be given to the policy, the company, be- 
ing exonerated from payment by Ramsey’s breach of contract, 
was not bound to pay anything, so that its disbursement was 
voluntary, and not recoverable. 

The decree of the circuit court is affirmed. 

Moore, C. J., and McBride, J., concur. Bean, J., concurs in 
the result. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


SECOND SOCIETY OF UNIVERSALISTS IN TOWN OF BOSTON 
vs. 
ROYAL INS. CO., Lrmitep.* 


2. INSURANCE—REFERENCE TO ARBITRATION—HEARINGS— 
RECEPTION OF EVIDENCE. 


Pub. St. 1882, c. 188, §§ 1, 6, 7, now Rev. Laws, c. 194, §§ 1, 6, 7, the 
general law authorizing reference to arbitration, by section 7, pro- 
vides that arbitrators shall meet and hear the parties, and by section 1 
that all controversies which may be the subject of an action at 
law or a suit in equity may be submitted to arbitration. A reference 
in writing solely to determine the amount of the loss under a policy 
of fire insurance was not limited to the words of the policy, but 
expressly incorporated the statute by reference. Held, that the 
parties might agree to a reference broader or more detailed in its 
scope than the policy demanded, that the requirement that the 
referees meet and hear the parties implied that relevant evidence 
should be received and considered, especially as the reference to 
the procedure under the general Jaw necessarily imported into the 
reference the practice, under general arbitrations, of hearings at which 
evidence is received. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; 
Dec. Dig. § 572.) 


3. INSURANCE--ADJUSTMENT—ARBITRATION AND AWARD. 


The refusal of referees, appointed to fix the amount of loss under a 
policy of fire insurance, to receive evidence as to the loss when 
the submission required them to listen to evidence, required that 
the award be set aside, although an award should stand unless it 
primarily appears that the alleged misconduct had prejudiced, or 
may have prejudiced, the party complaining, or had violated the rules 
which justice requires should be observed to secure the fair deter- 
mination of the matters in dispute. 

(For other cases, see Jnsurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


4. INSURANCE—AMOUNT OF LOSS—EVIDENCE. 

Under St. 1907, c. 576, setting forth the standard form of policy, by 
section 57, providing that if buildings insured against loss by fire 
are totally destroyed, the insurer shall not be liable beyond the 
actual value of the property at the time of the loss or damage, in 
force when the policy was issued, referees, to determine the amount 
of the loss, properly refused to consider the cost to the insured from 
the tearing down of the walls of the building during the fire at 
its expense by public officers, and after the fire by itself at its 
own expense, and the increased cost of rebuilding, due to the fact 
that under the building laws a new structure must be of more ex- 
pensive materials, since those matters had no relation to the actual 
value of the property. 

(For other cases, see Insurance, Cent. Dig. § 1696; Dec. Dig. § 661.) 


* Decision rendered, June 28, 1915. 109 N. E. Rep. 384. 
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5. INSURANCE— ARBITRATION AND AWARD—FRAUD— 
PLEADING. 


Allegations, in an action of contract on a policy of fire insurance that 
the inadequacy of the award arose from the fraud, bias, and prejudice 
of the referees, without alleging definite acts constituting fraud, bias,, 
or prejudice, were not enough to require judicial inquiry. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec- 
Dig. § 574.) 


6. INSURANCE— ARBITRATION AND AWARD—INADEQUACY. 


Insured, by written agreement submitting to referees amount of its loss 
under a policy of fire insurance, was entitled to an honest award 
free from the taint of fraud or prejudice, but mere inadequacy of 
an award honestly made without mistake is no ground for setting 
the award aside, to justify which the inadequacy of the award must 
be so strong, gross, and manifest that it would be impossible to state 
it to a man of common sense without producing an exclamation at 
the inequality of it, so that the difference between the insured’s al- 
leged value of $100,000 and an award of $57,604 after the referees 
had disallowed elements of damages, one of which amounted to 
at least $20,000, did not, of itself, show fraud, bias, or prejudice so 
as to justify a setting aside of the award on the ground of in- 
adequacy, but the parties having chosen that tribunal were bound 
thereby. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


7. INSURANCE—LOSS—TIME FOR PAYMENT. 


Under a contract of insurance, providing that within sixty days after 
written notice of the fire or the furnishing of a sworn statement on 
request, the insurer should pay the amount for which it should be 
liable, which amount, if not agreed upon, should be ascertained by 
award of three referees chosen in the manner ‘designated, and 
that the award of a majority should be conclusive and final as to 
the amount of loss, in view of Laws 1910, c. 552, relating to sworn 
statements of loss, the obligation of the insurer was to pay within 
sixty days after the notice of the fire or the submission of the sworn 
statement when demanded, even though the precise amount was not 
then ascertained. 


(For other cases, see Insurance, Cent. Dig. § 1493; Dec. Dig. § 597.) 


9. INSURANCE— ACTION ON POLICY—CONDITION PRECE- 
DENT — ARBITRATION AND AWARD. 


Under a contract of insurance, providing for the determination of the 
amount of loss by award of referees, and that an award of a ma- 
jority in writing should be conclusive, and that such reference, 
unless waived by the parties, should be a condition precedent to any 
right of action at law or in equity to recover such loss, the reference, 
and not the award, was the condition precedent to an action at 
law, so that the declaration, alleging a reference and a definite 
refusal to join in another reference, was not defective in failing 
to allege a valid award. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


10. INSURANCE—LOSS—CAUSE OF ACTION. 

Under a policy of fire insurance that if the amount for which the com- 
pany was liable was not agreed upon it should be ascertained by 
an award of referees, that an award in writing of a majority should 
be conclusive, and that such reference, unless waived, should be 
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a condition precedent to any action at law or in equity—to recover 
for such loss, the insured’s cause of action was upon the policy of 
insurance, and not upon the award, which, if valid, was simply the 
evidence as to the amount of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


11. INSURANCE— ARBITRATION AND AWARD—SETTING 
ASIDE AWARD—ACTION AT LAW. 


The question whether an award of referees appointed under a policy of 
fire insurance to ascertain the amount of loss should be set aside 
may be determined in the insured’s action of contract upon the 
policy, without resort to equity, under the rule that an award may 
be impeached at law for mistake of fact not appearing on its face, 
and in such action the defendant might offer to show the validity of 
the award in bar to an action thereon. 

(For other cases, see Jnsurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


12. INSURANCE— PROVISION FOR REFERENCE — INSTRUC- 
TION. 


The provision of a policy of fire insurance for ascertainment of the 
amount of loss or damage by a reference and award is not satisfied 
by one appointment of referees, and it is not the law that an insured 
may recover, unless it appears that the award has failed through his 
fault. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


13. INSURANCE—ACTION ON BOND—DECLARATION. 


Declaration, in an action of contract upon a policy of fire insurance in 
the standard form, setting out a contract of insurance, a total loss 
of the property insured, together with a compliance with the con- 
dition precedent to the effect that there must be a reference to as- 
certain the amount of loss that the award was invalid, insured’s 
offer to proceed to a new arbitration and the insurer’s refusal to 
do so and its insistence on the validity of the award made, set out 
a cause of action on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Appeal from Superior Court, Suffolk County; William Cushing Wait, 
Judge. 

Action by Second Society of Universalists in the Town of Boston 
against the Royal Insurance Company, Limited. Demurrer sustained, 
and judgment for defendant, and plaintiff appeals. Demurrer overruled 
and judgment reversed. 


Gleason & Higgins, of Boston, for Appellant. 
Warner, Warner & Stackpole, of Boston, for Appellee. 


Ruee, C. J. 
This is an action of contract upon a policy of fire insurance in 
the Massachusetts standard form. The material allegations of the 
declaration, after averring the issuance of the policy, a total loss 
by fire of the building insured, and the inability of the parties to 
agree upon the loss resulting from the fire, and that there was a 
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reference of the amount of damage to arbitration as provided in 
the statute and an award by a majority of the referees only, and 
a refusal by the third to join in the award because of a belief 
that it did not contain all the loss suffered by the fire, and further 
that the award so made is valid because the referees (1) failed 
to give to the plaintiff notice of hearings held by them, (2) de- 
clined to receive evidence as to the loss sustained by the plaintiff, 
(3) refused to take into account loss caused to plaintiff by the 
tearing down of a part of the walls of the building by the city 
of Boston at the expense of the plaintiff, but for the safety of the 
public, after the fire was under control but before it was ex- 
tinguished, (4) would not consider loss sustained by plaintiff by 
being required at its own cost to tear down a part of the walls 
of the building, (5) refused to estimate as a part of its loss the 
increased cost of rebuilding due to the fact that under the building 
laws the plaintiff must rebuild a new structure to take the place 
of the one destroyed, of much more expensive materials, and 
(6) returned an award for a grossly inadequate sum. 

[1] The first of these allegations of invalidity is not sufficient 
to overturn the award. It is merely that no notice of hearings 
was given to the plaintiff by the referees, but not that no hear- 
ings were given as required by the terms of the reference, nor 
that the plaintiff did not in fact have notice of the hearings and 
was not heard. For aught that appears, the plaintiff in truth 
may have known all about the hearings and been heard at length. 
This allegation does not go far enough to show that any sub- 
stantial right of the plaintiff was affected. No intefhdment in this 
respect can be made in favor of the pleader. Bowker vs. Torrey, 
211 Mass. 282, 97 N. E. 770; Eldredge vs. Mutual Life Ins. Co., 
217 Mass. 444, 105 N. E. 361. 


[2, 3] The next averment is that the referees refused to hear 
evidence as to the loss. The amount of loss was the only matter 
submitted to them. It was quite disconnected with general lia- 
bility of the defendant to the plaintiff, and with all other ques- 
tions. Rockwell vs. Hamburg-Bremen Fire Ins. Co., 212 Mass. 
318, 98 N. E. 1086. The reference was in writing. It was not 
in the brief words of the policy, but it expressly incorporated 
into its terms by reference Pub. St. c. 188, §§ 6 and 7 (now R. L. 
c. 194, §§ 6 and 7). That chapter is the general law authorizing 
reference to arbitration. Section 7 provides that arbitrators shall 
“meet and hear the parties.” While it is not specifically stated 
in either of these sections that evidence must be received, it is 
implied by every fair intendment. The requirement in a general 
law touching arbitration that there must be a hearing, of necessity 
means listening to relevant evidence. All controversies which 
may be subject of an action at law or a suit in equity may be 
submitted to arbitration under the statute. Pub. Sts. c. 188, § 1, 
now R. L. c. 194, § 1. In most instances it would be impossible 
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in the nature of things for arbitrators to decide the controversy 
with any degree of intelligence, except after a hearing where 
evidence was received. In no other way could a just decision 
reasonably be expected. This has been the universal practice 
under general arbitrations. Lincoln vs. Taunton Copper Mfg. 
Co., 4 Allen, 20, 22; Peabody vs. Rice, 113 Mass. 31, 34; Nay 
vs. Boston & Worcester St. Ry., 102 Mass. 517, 521, 78 N. E. 547. 
By the reference to the procedure under the general law as to 
submissions to arbitration, the practice as to the kind of hearing 
there necessary was imported into the reference here under re- 
view. The parties might agree to a reference somewhat broader 
or more detailed in its scope than the policy demanded, and such 
an agreement is binding upon them. ‘The requirement that the 
referees should “meet and hear the parties” implies in this con- 
nection that relevant evidence if offered shall be received and 
considered. Warner vs. Collins, 135 Mass. 26; Palmer vs. 
Clark, 106 Mass. 373, 389. That there shall be a hearing does 
not mean that the referees must be bound by the strict rules of 
evidence. They may proceed by the summary methods implied 
in an arbitration. But they could not arbitrarily reject all material 
evidence under such a reference as the present. An award 
regularly made is not lightly to be set aside, even though there 
were informalities and irregularities. An award should stand— 
“unless it plainly appears that the acts of alleged. misconduct 
have prejudiced or may have prejudiced the party complaining, 
or have violated those well settled rules which justice requires 
should be observed in order to secure the fair determination of 
the matters in dispute.” Farrell vs. German-American Ins. Co., 
175 Mass. 340, 347, 56 N. E. 572; Jones vs. Boston Mill Corp., 6 
Pick. 148; Smith vs. Boston & Maine R. R., 16 Gray, 521. 

But a refusal to hear parties when the submission requires a 
listening to evidence goes to the root of a reference like the 
present. See Hills vs. Home Ins. Co., 129 Mass. 345. It is not 
necessary to determine the effect of St. 1910, c. 489, which makes 
it the duty of referees “to meet within ten days after the appoint- 
ment of the third referee to hear the evidence in the case,” 
nor to decide how far that statute affects Hanley vs. A‘tna Ins. 
Co., 215 Mass. 425, 102 N. E. 641, Ann. Cas. 1914D, 53, which 
arose under a policy to which it was not applicable. The terms 
of the reference in the case at bar made imperative the hearing 
of evidence and distinguish it from Hanley vs. A&tna Ins. Co. 
Indeed, it is pointed out in the opinion in that case, 215 Mass. 
430, 431, 102 N. E. 643, Ann. Cas. 1914D, 53, that, ordinarily, 
when the building is wholly destroyed (as it is alleged to have 
been in the case at bar) it would be the wise course for referees 
to receive evidence and “to determine the amount of loss in the 
usual way in which civil cases are tried.” 

[4] The refusal of the referees to take into account as elements 





Fire, &c.| Second Soc. Universalists vs, Royal Ins. Co. 321 


of loss the cost caused to the plaintiff by the tearing down of the 
walls of the building during the progress of the fire, at its ex- 
pense, by public officers, and after the fire, by itself, at its own 
expense, and the increased cost of rebuilding due to the fact that 
under the building laws a new structure must be of more ex- 
pensive materials, was right. The controlling allegation in this 
aspect of the case is that the building was a total loss. It is 
provided by St. 1907, c. 576, § 57, that :— 


“If buildings insured against loss by fire, and situated within 
this commonwealth, are totally destroyed by fire, the company 
shall not be liable beyond the actual value of the insured property 
at the time of the loss or damage.” 

This statute was in force at the time when the policy here in 
question was issued. The standard form of insurance policy is 
set forth in the same statute. Therefore, it is obvious that the 
rule of damage in case of total loss established by the section 
just quoted is one by which the parties to this action are bound. 
It is not alleged that the referees through prejudice refused to 
consider the existence of the building ordinance as bearing upon 
the actual value of the old building just before its destruction 
by fire, if it had any effect in this regard. Plainly, the elements 
of loss contended for had no relation to the actual value of the 
insured property. Considerations which might be germane to an 
inquiry as to the amount of damage resulting from a partial 
destruction of the building insured have no place where there 
is a total destruction by fire. Hewins vs. London Assur. Corp., 


184 Mass. 177, 68 N. E. 62. 


[5, 6] The final averment is that the inadequacy of the award 
is a ground for setting it aside. This is supported by the further 
allegation that it arose from the fraud, bias and prejudice of the 
referees. But this is wholly general, without specification of 
facts. It is plain that general allegations of fraud, and likewise 
of bias and prejudice, without stating definite acts which con- 
stitute a fraud or bias and prejudice, are not enough to require 
judicial inquiry. Nichols vs. Rogers, 139 Mass. 146, 29 N. E. 
377; Nye vs. Storer, 168 Mass. 53-55, 46 N. E. 402; Garst vs. 
Hall & Lyon Co., 179 Mass. 588-590, 61 N. E. 219, 55 L. R. A. 
631; Wallingford vs. Mutual Society, L. R. 5 Appeal Cas. 685, 
697. Mere inadequacy of an award honestly made without 
mistake is no ground for setting it aside. The parties, having 
chosen their tribunal, are bound by its decision no matter what 
may be its infirmities of judgment. Boston Water Power Co. 
vs. Gray, 6 Metc. 131; Rundell vs. La Fleur, 6 Allen, 480. As 
there is no allegation of mistake, that may be laid out of the 
case. But the plaintiff is entitled to an honest award free from 
the taint of fraud or prejudice. An award might be so grossly 
and palpably below the actual loss as to afford intrinsic evidence 
of fraud, bias or prejudice. But, in order to reach to this point, 
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the inadequacy of the award must be, to use the words of Lord 
Thurlow in Gwynne vs. Heaton, 1 Brown, C. C. 1, at 9— 

“so strong, gross and manifest that it must be impossible to state 
it toa man of common sense without producing an exclamation at 
the inequality of it.” 

The inadequacy averred in the case at bar is the difference 
between an alleged value of one hundred thousand dollars and the 
award of fifty-seven thousand six hundred and four dollars. The 
value as alleged must be assumed in the absence of other specifica- 
tion to be the estimate of value made by the plaintiff, for no other 
standard of value is set forth. The difference between the claim 
or estimate of a party plaintiff and the fact not infrequently is as 
great in proportion as that here alleged. It would scarcely evoke 
an exclamation of astonishment from the ordinary person of 
sound sense to be told that an award in a case of eminent domain 
was 57 per cent of the claim advanced by the landowner. 
Inquires as to value in insurance cases of total loss in general re- 
semble those in takings by eminent domain. The allegation of in- 
adequacy loses some of its force when read in conjunction with 
the averments that three elements of damage put forward by the 
plaintiff, one of which is said to be at least twenty thousand 
dollars, were disallowed by the referees; all three of these claims 
have been shown to be unsound in law by what has been said. 
The inadequacy of the award here alleged, in view of all the 
circumstances, does not by itself alone show fraud, bias or 
prejudice by the referees. 

The only allegation of invalidity of the award which is sound 
is that the referees refused to hear evidence as to the loss. The 
averment in this respect is sufficient to show invalidity under the 
terms of the reference. @ 

[7] The contract of insurance set out in the declaration is that 
the company, within sixty days after the insured shall have no- 
tified the company of the fire in writing, or furnished it a sworn 
statement on request, St. 1910, c. 552, “shall either pay the amount 
for which it shall be liable, which amount if not agreed upon shall 
be ascertained by award of referees as hereinafter provided,” 
or replace the property, or rebuild or repair the property. Only 
the first of these three alternative courses open to the insurer has 
any bearing upon the present case. The obligation to pay thus 
becames operative within sixty days from a date easily susceptible 
of accurate ascertainment. The way “hereinafter provided” 
for determining the amount of the insurer’s liability is that, in 
case of failure of the parties to agree, “the amount of such loss 
shall be referred to three disinterested men” chosen in a manner 
designated and that :— 


“The award in writing of a majority of the referees shall be 
conclusive and final upon the parties as to the amount of loss or 
damage, and such reference unless waived by the parties shall be 
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a condition precedent to any right of action in law or equity to 
recover for such loss.” 


[8] It is to be observed that the obligation of the insurer to pay 
is not within sixty days after the return of the award as is that of 
the present New York standard form. See Hanley vs. A%tna 
Ins. Co., 215 Mass. 425, 102 N. E. 641, Ann. Cas. 1914D, 53. It 
is within sixty days after the notice of the fire or the furnishing 
of the sworn statement when that is demanded. The obligation 
to pay ripens at that time even though the precise amount may 
not have been ascertained. The contract is unmistakably im- 
perative in its provision that the amount of loss of the insured 
under the policy or of liability of the insurer be fixed either (1) 
by agreement of parties, or (2) by the award of referees, or 
(3) inferentially it may be determined by an action in the courts 
when the award by referees is waived. Where the parties are 
unable to agree and the reference is not waived, then there can 
be no recovery according to the contract except for the amount 
fixed by the award. This is a valid provision. It is not an arbitra- 
tion of the whole controversy, but only a stipulation that the 
amount of the damage shall be ascertained summarily. It is a 
lawful agreement and is not obnoxious to the principle that con- 
tracts to oust courts of their jurisdiction are not binding. Reed 
vs. Washington Ins. Co., 138 Mass. 572; Lamson Cons. Store 
Service Co. vs. Prudential Fire Ins. Co., 171 Mass. 433, 434, 50 
N. E. 943. 

[9] It is to be noted, also, that, although the amount of liability 
or loss must be fixed by reference, the return of the award or 
the making of a valid award is not “a condition precedent to any 
right of action at law or in equity to recover for such loss.” It is 
“the reference” to these disinterested men and not “the award” 
by them which is made the condition precedent. Here again the 
instant policy differs from other insurance contracts which have 
been before the courts. Many forms require the award as a con- 
dition precedent. ‘That was the requirement of the policy in 
Hutchinson vs. Liverpool & London & Globe Ins. Co., 153 Mass. 
143, 144, 26 N. E. 439, 10 L. R. A. 558. See, for example, also 
Hamilton vs. Liverpool & London & Globe Ins. Co., 136 U. S. 
242, 10 Sup. Ct. 945, 34 L. Ed. 419; Commercial Union Assur. 
Co. vs. Delzell, 127 C. C. A. 241; Scott vs. Avery, 5 H. L. C. 
811, 845, 851; Caledonian Ins. Co. vs. Gilmour, 1893 A. C. 85, 
90, 96; Spurrier vs. La Cloche, 1902 A. C. 446; Jureidini vs. 
Nat. British & Irish Millers Ins. Co., Ltd., 1915 A. C. 499, 505, 
506; Wolff vs. Liverpool & Ins. Co., 50 N. J. Law, 453, 14 Atl. 
561; Early vs. Providence & Washington Ins. Co., 31 R. I. 225, 
76 Atl. 753, 140 Am. St. Rep. 750; Nurney vs. Fireman’s Fund 
Ins. Co., 63 Mich. 633, 30 N. W. 350, 6 Am. St. Rep. 338; Ver- 
non Ins. Co. vs. Maitlen, 158 Ind. 393, 63 N. E. 755. The short 
limitation embodied in the policy is that no action or suit shall 
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be sustained unless commenced within two years from the time 
the loss occurred, without a clause sometimes found in policies 
of fire insurance, to the effect that the time consumed in arbitra- 
tion shall be excluded from the period of limitation for bringing 
an action. This provision rebuts the idea that the right to bring 
an action must be suspended until after an award. Clover vs. 
Greenwich Ins. Co., 101 N. Y. 277, 281, 4 N. E. 724. It is con- 
ceivable that, in the event of controversy between the parties as 
to the binding force of an award, the time for bringing an action 
might elapse before an authoritative decision could be obtained. 
Hence it is in the interest of justice and fair dealing between the 
parties that a reference in accordance with the contract of in- 
surance should be the condition precedent to the bringing of an 
action, and not a valid and binding award. 

The “reference” or “the appointment of arbitrators” as the 
condition precedent of the policy often has been referred to in 
our cases. Union Inst. for Savs. vs. Phoenix Ins. Co., 196 Mass. 
230, 235, 236, 81 N. E. 994,14 L. R. A. (N. S.) 459, 13 Ann. 
Cas. 433; Hanley vs. A‘tna Ins. Co., 215 Mass. 425, 431, 102 
N. E. 641, Ann. Cas. 1914D, 53; Lamson Cons. Store Service Co. 
vs. Prudential Fire Ins. Co., 171 Mass. 433, 434, at page 435, 
50 N. E. 943. In the opinion of the latter case it was said :— 

“The policy does not provide that no action shall be brought 
upon it until or unless (which are the words more commonly 
signifying a condition precedent) the amount has been ascertained 
by arbitration.” 

There is nothing in the decision of Weisman vs. Fireman’s 
Ins. Co., 208 Mass. 577, 95 N. E. 411, at variance with the con- 
clusion here reached. It was assumed as the basis of that de- 
cision that the terms of the policy there in question required as a 
condition precedent to a right of action that the amount of the 
loss should be ascertained. This assumption was correct and 
imperative on the record because it had been so ruled in the 
superior court and there were no facts in the bill of exceptions 
which showed it to be wrong. An examination of the original 
papers in that case discloses that the terms of the policy were 
not stated in the bill of exceptions and that it did not appear 
whether the policy was issued within or without the common- 
wealth, nor whether it was in the Massachusetts standard form 
or not. The assumption made in that opinion that the policy was 
issued under R. L. c. 118, § 60, was not necessary to the decision. 
The declaration is not defective in failing to allege a valid award. 
It set forth a reference, which is the only condition precedent 
and a reason why the plaintiff is not bound by the award actually 
made. 

There is the further material and decisive allegation that the 
plaintiff has offered to resubmit to referees the amount of its 
loss, but the defendant has refused a new reference and insists 
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upon the validity of the award already made, and has waived 
further reference. Although the allegation in this regard is not 
so plain as it might be made, it seems to us as matter of interpre- 
tation to mean that the defendant refuses to resubmit the matter 
of loss to the same referees, and refuses to join in a new refer- 
ence to another board of referees. ‘Therefore according to the 
allegations of the declaration the plaintiff has done all in its 
power to procure a good award. Hence, the case at bar is dis- 
tinguishable from Thorndike vs. Wells Memorial Ass’n, 146 
Mass. 619, 16 N. FE. 747. This is not a case where on the allega- 
tions of the declaration there has been one attempt at reference 
only and then an action brought on the theory that the requirement 
of the policy for reference is complied with, although the insured 
is ready for another reference or further hearings before the 
same referees. The parties are at a clear and exact issue as to 
the validity of the award resulting from this reference, the plain- 
tiff saying that it is bad and offering to have another, while the 
defendant insists upon it and says it is valid, and refuses to 
join in further proceedings looking toward another reference or 
another award. ‘This issue must be decided. If the plaintiff is 
wrong in its contention as to the invalidity of the award, the 
amount which it can recover already has been fixed. If the de- 
fendant is wrong in its contention, it must be presumed to be 
ready to have its liability determined in this proceeding, having 
according to the allegations waived a further reference. 

[10, 11] The plaintiff’s cause of action in any event is the 
policy of insurance and not the award. The award, if valid. is 
simply the evidence as to damage, or loss. Soars vs. Home Ins. 
Co., 140 Mass. 343, 5 N. FE. 149. There is no occasion, therefore, 
for resort to equity in order to determine whether the award 
should be set aside. That question can be determined in the 
action at law. It is analogous to the determination of questions 
arising upon an auditor’s report. It is the law of this common- 
wealth that :— 


“An award may be impeached at law for mistake of fact of 
the arbitrator, not appearing on the face of the award, but proved 
by extrinsic evidence.” Barrows vs. Sweet, 143 Mass. 316, 
ON. E. 665. 

There are numerous cases to the effect that the whole matter 
may be determined in an action on the policy. Sullivan vs. 
Traders’ Ins. Co., 169 N. Y. 213, 62 N. E. 146; Canfield vs. 
Watertown Fire Ins. Co., 55 Wis. 419, 13 N. W. 252; Davis vs. 
Atlas Ins. Co., 16 Wash. 232, 47 Pac. 436, 885. Those decisions 
appear to rest upon code provisions rather than upon general 
juridical principles. While apparently the contrary rule prevails 
in many other jurisdictions, an examination of the cases shows 
that in most instances the award rather than the reference is a 
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condition precedent to the action, and hence a plaintiff cannot 
go forward without alleging and proving the award. 

However it may be elsewhere, our own practice is well settled. 
Its origin is in the circumstance that in our early jurisprudence 
the chancery powers of the courts did not authorize the vacation 
or correction of an award; and hence, in order to prevent a 
failure of justice, the merits of an award were examined in 
actions at law. Bean vs. Farnam, 6 Pick. 269, 273; Strong vs. 
Strong, 9 Cush. 560, 568; Boston Water Power Co. vs. ‘Gray, 
6 Metc. 131; Mickles vs. Thayer, 14 Allen, 114, 122. It is open 
to the plaintiff, suing on his original cause of action, to show the 
invalidity of an award, as well as to a defendant, who may offer 
it in bar to an action on such award. Rollins vs. Townsend, 118 
Mass. 224. It is not necessary to determine whether under any 
circumstances relief against such an award may be had in equity. 

[12] Numerous cases have gone to the extent of holding that 
one appointment of referees satisfies the obligation of a policy 
quite as strong in its terms as the one here in suit, or even that 
an insured may recover unless it appears that the award has 
failed through his fault.2 The reasoning and conclusions of 
these cases is contrary to Hood vs. Hartshorn, 100 Mass. 117, 
121, 1 Am. Rep. 89, and hence could not be followed. But they 
support the result hear reached. 

The argument of the defendant that the plaintiff has accepted 
and ratified the award by receiving the amount determined to be 
the value of a part of insured property finds no support in the 
record and need not be considered. 

[13] The declaration sets out a contract of fire insurance and 
total loss of the property thereby insured together with com- 
pliance with the condition precedent to the-effect that there must 
be a reference of the loss to referees, and averments that their 
award is invalid, an offer on its part to proceed to a new arbitra- 
tion, and refusal to join therein by the defendant and insistence 
_on its part of the validity of the award already made. This sets 
out a cause of action on the policy. Christianson vs. Norwich 
Union Fire Ins. Soc., 84 Minn. 526, 88 N. W. 16, 87 Am. St. Rep. 
379; Young vs. Astna Ins. Co., 101 Me. 294, 64 Atl. 584; Fire 
Ass’n vs. Appel, 76 Ohio St. 1, 80 N. E. 952; Bernhard vs. 
Rochester German Ins. Co., 79 Conn. 388, 396, 65 Atl. 134, 8 Ann. 
Cas. 298. 


1Garrebrant vs. Continental Ins. Co.. 75 N. J. Law. 577. 584, 67 Atl. 90, 12 
L. R. A. (N. 8.) 443; Michels vs. Western Underwriters’ Ass’n, 129 Mich. 417, 89 
N. W. 56; Continental Ins. Co. vs. Garrett. 125 Fed. 589. 60 C. C. A. 395. 399; 
Fire Ass’n vs. Allesina, 45 Or. 154, 158, 77 Pac. 123; Early vs. Providence & 
Washington Ins. Co., 31 R. I. 225, 230, 76 Atl. 753, 140 Am. St. Rep. 750; Dixie 
Fire Tns. Co. vs. American Confectionery Co., 124 Tenn. 247, 291, 136 S. W. 915, 
84 L. R. A. (N. S.) 897; North British & Mercantile Ins. Co. vs. Lathrop, 70 
os = > C, A. 175; Georgia Home Ins. Co. vs. Kline, 114 Ala. 366, 371, 

jouth. . 


2 Western Assur. Co. of Toronto, Can., vs. Decker, 98 Fed. 381, 39 C. C. A. 388; 
St. Paul Fire & Marine Ins. Co. vs. Kirkpatrick, 129 Tenn. 55, 65, 164 S. W. 1186; 
Shawnee Fire Ins. Co. vs. Pontfield, 110 Md. 353, 72 Atl. 835, 132 Am. St. Rep. 
449; Jerrils vs. German-American Ins. Co., 82 Kan. 320, 108 Pac. 114; Pretzfelder 
vs. Merchants’ Ins. Co., 128 N. C. 164, 165, 31S, E. 470, 44 L. R. A. 424. 
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Questions as to further procedure in view of what has been 
decided have not been argued and are not now before us. 

Judgment reversed. 

Demurrer overruled. 


a x es 


ST. LOUIS COURT OF APPEALS. 


MIssourI. 


FARBER 
US. 


AMERICAN AUTOMOBILE INS. CO. (No. 13914.)* 


1. INSURANCE— FIRE INSURANCE—FALSE REPRESENTA- 
TIONS OF INSURED—OVERVALUATION—“WHEN 
TAKEN.” 


Rev. St. 1909, § 7030, providing that no insurance company shall take 
a risk on any property at a ratio greater than three-fourths of its 
value, and, “when taken,” its value shall not be questioned in any 
proceeding, applies to insurance on personal and real property, and 
is a part of every policy of fire insurance, and estops insurer, issuing 
a valid policy, from disputing the value of the property at the 
time of issuance of the policy, but fraudulent representations of 
fact, designedly made by insured, as to the value of property as 
an inducement to the contract of insurance fixing the valuation, 
if believed and acted on by insurer, so as to cause it to issue a 
policy in excess of the true value of the property at the time, will 
render the policy void from its inception and the fraudulent repre- 
sentations may be shown in defense, the words “when taken’ in- 
plying that the negotiations antecedent to the policy shall be honest 
and fair as to material matters, to the end that a valid contract 
as to value may be had. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


2. INSURANCE—FIRE INSURANCE—FALSE REPRESENTA- 
TIONS OF MATERIAL FACT—QUESTION FOR JURY. 
Whether one procuring insurance on an automobile against loss by 
fire made a false representation of a material fact as an inducement 
to the issuance of the policy, held, under the evidence, for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE — AGENTS — “INSURANCE BROKER” — STATU- 
TORY PROVISIONS. 


Rev. St. 1909, § 7049, declaring that whoever, for compensation, acts in 
any manner, in negotiating contracts of insurance, for any person 
other than himself, not being the agent or officer of insurer, shall 
be deemed an “insurance broker,” is a mere general declaration of 


* Decision rendered, Apr. 6, 1915. Rehearing denied, May 1, 1915. 
177 S. W. Rep. 675. 
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the law as to the function of an insurance broker, and does not 
render him in every transaction an agent of insured, and, notwith- 
standing the statute, a broker may become the agent of insurer 
because of some special condition or circumstance attending the 
particular case. 


(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance Broker.) 


4. INSURANCE—AGENT OF INSURED—AGENTS OF INSURER— 
REPRESENTATIONS. 


An insurance broker sought out a buyer of an automobile to procure 
insurance on it and presented his card, reciting that he was special 
agent for a company engaged in the insurance business, but not 
the insurance company issuing a policy on the automobile. Nothing 
was said to the effect that he was a broker, or anything other than 
an insurance agent. Subsequently he returned with a policy, which 
included insurance against theft as well as against fire, and the 
buyer refused to accept it because he had not applied for that kind 
of insurance. Thereafter he tendered a policy insuring the automobile 
against fire, and on this policy his name appeared as special agent 
for insurer. The broker was intrusted by insurer to deliver the 
policy and collect the premium and out of the premium retain a 
commission as compensation. //eld, that the broker was not the 
agent of the buyer, but of insurer, and the buyer was not bound 
by any representations made by the broker to insurer to procure 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. § 96.) 


5. INSURANCE—AGENTS OF INSURER. 


A mere insurance broker who is intrusted by insurer with the delivery 
of a policy and the collection of a premium is the agent of insurer 
for such purpose; for an insurance broker as such has no authority 
to receive a premium from an applicant for insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 99, 100; Dec. Dig. § 75.) 


6. INSURANCE—FIRE INSURANCE— FRAUDULENT REPRE- 
SENTATIONS —INSURANCE BROKER AS AGENT OF IN- 
SURER. 

Where an insurance broker procured a fire policy on an automobile cost- 
ing insured $1,427, and indorsed on the policy the statement of the cost 
at $2,000, and the broker was the agent of insurer in the transaction, 
insurer was estopped from contradicting the indorsement, though 
insured accepted and retained the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


7. INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS— 
“FACT MATERIAL TO THE RISK.” : 
Rev. St. 1909, § 7025, providing that the warranty of any jact incor- 

porated in a fire policy, purporting to be assented to by insured, 
which shall not materially affect the risk, shall be taken as a repre- 
sentation only, does not’ impair the effect of a warranty pertaining 
to a fact material to the risk insured against, unless otherwise con- 
cluded by some other statute, a “fact material to the risk” in the 
law of insurance being one which, if communicated to the agent, 
would induce him either to decline the insurance altogether or not 
accept it, unless a higher’ premium is paid. 
(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 
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8. INSURANCE— FIRE INSURANCE— MISREPRESENTATIONS 
MATERIAL TO THE RISK. 


A representation that an automobile, insured against fire in the amount of 
$1,750, cost insured $2,000 is material to the risk insured against, 
within Rev. St. 1909, § 7025, providing that the warranty of any 
fact in a fire policy not materially affecting the risk shall be deemed 
a representation only, and is a warranty in the policy stipulating 
that insured warrants statements to be true. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 
9. INSURANCE—FIRE INSURANCE—MISREPRESENTATIONS— 
DEFENSES. 


Under Rev. St. 1909, § 7030, providing that no insurance company: shall 
take a risk on any property at a ratio greater than three-fourths of 
its value, and, when taken, its value shall not be questioned in any 
proceeding, is a part of a fire policy, and fraudulent overvaluation 
or misrepresentations by insured as to the actual cost of the prop- 
erty covered by a policy cannot be relied on to defeat a recovery on 
the policy, for insurer must itself determine the value of the 
property, and the amount of insurance which shall be written thereon,. 
not exceeding the amount specified. 


(For other cases, see Insurance, Cent. Dig. §§ 597-600; Dec. Dig. § 281.) 
Reynolds, P. J., dissenting as to challenge of property valuation: on 


ground of fraudulent representations inducing the contract, and 
Allen, J., dissenting as to breach of warranty. 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Alice Farber against the American Automobile Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed 
and remanded. 


Stewart, Bryan & Williams, of St. Louis, for Appellant. 
James M. Rollins, E. A. Halter, and Burr S. Goodman, all of 
St. Louis, for Respondent. 
Norront, J. 

This is a suit on a policy of fire insurance. Plaintiff recovered, 
and defendant prosecutes the appeal. 

The subject-matter, an automobile, was destroyed by fire about 
three months after it was insured. The policy was issued and 
delivered to plaintiff on the 7th day of March, 1912, and by 
its provisions defendant insured her in the amount of $1,750 
against the loss of the automobile by fire. About three months 
thereafter, while plaintiff and a party of her friends were rid- 
ing in the automobile on a country road near St. Louis, it sud- 
denly became enveloped in flame and was totally destroyed. 
Defendant declined to pay the loss because, it is said, plaintiff 
made a false and fraudulent representation material to the risk 
with respect to the cost of the automobile, which induced the 
issuance of the policy in the first instance, and also because the 
policy stipulates a warranty in respect of the matter of its 
actual cost. No written application was executed by plaintiff 
prior to the issuance of the policy, but a schedule of statements 
indorsed thereon is invoked and as parcel of this a statement 
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appears therein as follows: “Actual cost to assured, including 
equipment—$2,000.” It is said that this statement was fraudu- 
lently made on the part of plaintiff with a view of inducing the 
issuance of the policy in the first instance as a deception prac- 
ticed to that end, and, moreover, that it constitutes a warranty 
with respect to a fact material to the risk, in that it appears in 
the schedule of statements indorsed on the policy; for the policy 
recites that it was issued in consideration of the premium men- 
tioned and the statements set forth thereon, which the assured 
makes and warrants to be true by accepting the policy. In its 
answer defendant sets forth two affirmative defenses as above 
stated. The first defense pleaded and relied upon is that plain- 
tiff made a false and fraudulent representation to defendant, 
to the effect that the actual cost of the automobile to her was 
$2,000, with a view of inducing the issuance of the insurance 
policy thereon by which indemnity against fire is vouchsafed 
in the amount of $1,750 when in fact and in truth the actual 
cost of the automobile was less than $1,500, also that the fact 
so misrepresented was material to the risk insured against, and 
that defendant believed and relied upon such statement and 
issued the policy accordingly. It is therefore averred that the 
policy was void in the first instance because of such fraud in 
the inducement. In connection with this defense the premium 
paid is tendered to and deposited in court for plaintiff. The 
second affirmative defense pleads the same matter as a warranty 
in respect of a fact material to ihe risk, and avers that defendant 
is discharged of liability on the policy because of its breach. 

[1] The trial court declined to reckon with either of the 
defenses thus stated, and peremptorily directed a verdict in 
favor of plaintiff for the full amount of the insurance vouch- 
safed in the policy, in the view that any statement made by 
the assured concerning the actual cost of the subject of the 
insurance was unavailing as a matter of defense because of 
our valued policy statute which becomes parcel of the policy. 
In other words, the court entertained and expressed the view 
that, under our valued policy statute a representation as to the 
cost of the automobile could be regarded as material to the 
risk only as a criterion for the fixing of the amount of the 
insurance to be vouchsafed in the policy, and that as the amount 
of the insurance stipulated is conclusively established, perforce 
of the statute, as not exceeding three-fourths of the value of 
the property insured, no representation in respect of that matter 
may be regarded as material to the risk. Generally speaking, 
we believe this view to be sound in so far as it pertains to a 
policy issued as a result of fair dealing between the parties, and 
not contaminated in the first instance by fraud as through deceit 
practiced by means of misrepresentations relative to the value of 
the property which, for that reason, are material as matter of 
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inducement to the contract by which the parties stipulate and 
agree upon the value of the property under the influence of the 
statute. Such representations, falsely made, with a fraudulent 
intent to influence an overvaluation of the property to be in- 
sured, ought to be regarded as material to the risk if believed 
by the insurer and relied upon by him in issuing the policy and 
thus fixing the value by writing the amount of the insurance 
therein. The statute (section 7030, R. S. 1909), among other 
things, provides :— 

“No company shall take a risk on any property in this state 
at a ratio greater than three-fourths of the value of the property 
insured, and when taken, its value shall not be questioned in 
any proceeding.” 


This statute, it has been frequently said, applies to insurance 
written on personal as well as on real property. It is said that 
it becomes a part and parcel of every policy of fire insurance 
issued in this state. It appears to be something more than 
what is usually regarded as a valued policy statute, in that it 
carries an inhibition against every insurance company in taking 
a risk at a ratio greater than three-fourths of the value of the 
property. Such being true, it estops the insurer, after the issuance 
of a valid policy, from disputing that the subject-matter of the 
insurance was of a value, at the time the policy was issued, not 
only equal to the amount of the insurance written thereon, but 
one-fourth more as well. See Gibson vs. Ins. Co., 82 Mo. App. 
515; Stevens vs. Ins. Co., 120 Mo. App. 88, 96 S. W. 684; 
Crossan vs. Ins. Co., 133 Mo. App. 537, 113 S. W. 704. 


But obviously the statute intends that the contract valuation 
of the property so fixed by the amount of the insurance written 
in the policy shall be a valid one. There is nothing in the face 
of the statute to suggest otherwise, and, indeed, the implication 
is to the contrary. The statute contemplates and reckons with 
an insurance company in taking a risk through issuing its policy 
on property. In this connection it says, “when taken, its value 
shall not be questioned in any proceeding.” Obviously the words 
“when taken” imply that the negotiations antecedent thereto 
shall be honest and fair—that is, free from covin and deceit— 
with respect to material matters, to the end that a valid contract 
in respect of such value may be had. Although the question 
here made was not in decision there, our Supreme Court, in 
giving judgment upon the validity of our valued policy statute, 
which pertains to real estate alone, intimated that the question 
of fraud in the inducement to the valuation fixed remained open; 
that is, was in no wise concluded thereby. See Daggs vs. Orient 
Ins. Co., 136 Mo. 382, 395, 38 S. W. 85, 35 L. R. A. 227, 58 
Am. St. Rep. 638. Then, too, in the same case in the Supreme 
Court of the United States, the judgment sustaining the statute 
was predicated in part in this view. In speaking of the parties 


Vol. XLVI—22. 
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entering into an insurance contract under the influence of the 
valued policy statute involved there, the court said :— 

“Tt leaves them to fix the valuation of the property upon such 
prudence and inquiry as they choose. It only ascribes estoppel 
after this is done-—estoppel, it must be observed, to the acts of 
the parties, and only to their acts in open and honest dealing. 
Its presumptions cannot be urged against fraud, and it permits 
the subsequent depreciation of the property to be shown. We 
see no risk to insurance companies in this statute. How can 
it come? Not from fraud and not from change, because, as we 
have seen, the presumptions of the statute do not obtain against 
fraud or change in the valuation of the property.” 

See Orient Ins. Co. vs. Daggs, 172 U. S. 557, 565, 19 Sup. Ct. 
281, 43 I. Ed. 552. 

It seems to be entirely clear that the statute is designed only 
to conclude the matter of the value of the subject of insurance 
stipulated in a policy contract fairly entered into with respect 
to such valuation. In other words, false and fraudulent repre- 
sentations of fact, not mere expressions of opinion, designedly 
made with sinister motive relative to the value of the property 
as an inducement to the contract of insurance fixing the valuation, 
if believed and acted upon by the insurer so as to cause the com- 
pany to issue a policy considerably in excess of the true value 
of the property at the time, should be regarded, not only as 
material to the risk, but sufficient to render the contract void 
from its inception. In this view such matter may be shown in 
defense notwithstanding the valued policy statute. See A®tna 
Ins. Co. vs. Simmons, 49 Neb. 811, 69 N. W. 125; Hartford 
Ins. Co. vs. Redding, 47 Fla. 228, 37 South. 62, 67 L. R. A. 518, 


110 Am. St. Rep. 118. See, also, 1 May on Insurance (4th 
Ed.) § 30. 


[2] Such is true, too, in respect of a statement concerning 
the “cost to the insured” of the subject of the insurance, for a 
representation as to such cost is material to the risk. when con- 
sidered apart from the valued policy statute entirely. This, no 
doubt, is because of the element of hazard which attends a 
situation where one may buy an article at a certain price and 
then insure it for an amount exceeding the price paid in order 
to destroy it, and thus realize a profit. Craddock, Vinson & Co. 
vs. Ins. Co., 160 Ky. 519, 169 S. W. 1015. Here. the representa- 
tion as to the cost of the automobile, if made with a fraudulent 
intent in order to procure an overvaluation, as by an overinsur- 
ance in the policy, is to be regarded as material to the risk on 
the issue of fraud in the inducement to the contract fixing the 
value, for the reason that it antedated the issuance of the policy. 
The policy is therefore free from the influence of the statute, and 
the subject-matter of the inquiry is in no wise concluded by 
the operation on a valid contract of insurance through which 
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the value was fixed and determined. Indeed, the entire defense 
of fraud above stated penetrates quite beyond the influence of 
the valued policy statute, and operates on the inducement to 
the contract by which the value of the property is said to be 
fixed at its very inception. In this view, the court erred in 
eliminating this defense by instruction, for there was substantial 
evidence tending to support it. 

But though a statement of the actual “cost” of an article 
is one of fact, a statement pertaining to the value of any prop- 
erty more or less savors of opinion. Therefore, it is said by 
Mr. May, in his valuable work on Insurance :— 

“The overvaluation, in the expressive language of Mr. Justice 
Yeates, must be ‘grossly enormous’ to admit of any dispute. The 
statement as to value of property insured is not a warranty, but 
matter of opinion which, if honestly entertained, does not vitiate 
the policy.” 

See 1 May on Insurance (4th Ed.) § 30. 


This court has heretofore expressed a similar view with re- 
spect to a representation concerning the value of the property 
insured, for it said that, while the value is ascertained by the 
market price, as a general rule, statements concerning the value 
of property savor much of opinion, and therefore a slight over- 
estimate by the assured of the value of a house should be ac- 
counted for rather by a difference of opinion than on the 
grounds of fraud. See Hubbard vs. Ins. Co., 57 Mo. App. 1, 
6, 7. But though such be true in respect of the statements con- 
cerning value, it is otherwise with a statement as to the cost 
of an article, for such is a fact, and in no sense partakes of 
opinion. 

The relevant facts, in so far as the defense of fraud is con- 
cerned, will be stated in substance. It appears plaintiff pur- 
chased the automobile from one Burns about March Ist, at the 
price of $1,000. The automobile was a second-hand touring car, 
and it sold originally, when new, for some $3,500 or $4,000. 
After purchasing the car second-hand from Burns, plaintiff added 
to it other equipment at an outlay of $427.46, so it appears at 
the time the insurance was effected the automobile had actually 
cost her $1,427.46. Plaintiff herself testifies to these facts, but 
she asserts, too, that she made no representation whatever con- 
cerning the cost of the car to defendant, nor to Manker, who 
negotiated the insurance. It appears that Manker was an in- 
surance broker and a friend of Burns, from whom plaintiff 
purchased the automobile. Burns informed Manker that he had 
sold an automobile to plaintiff, and suggested that he should 
see her about insurance. Thereafter Manker called at plaintiff’s 
residence and solicited the insurance. Plaintiff did not know 
Manker, and he introduced himself as having been sent by Burns, 
from whom she purchased the car, to see her about insurance on 
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it. At the same time he gave plaintiff a card bearing his name 
and words to the effect that he was special agent for the Fidelity 
& Casualty Company of New York with offices at 308, 314 
Rialto Building, St. Louis, Mo. There is nothing in the record 
tending to prove that plaintiff knew Manker was an insurance 
broker. Manker himself, testifying for defendant, says :— 

“Well, in the first place, I told her that Mr. Burns had sent me 
over there to insure her automobile.” 

Manker says he did not see the automobile, but inquired of 
plaintiff as to the cost of it, and she told him that it had cost 
her about $2,000; that he made a note of this statement in a 
memorandum book, called at defendant’s office in St. Louis, and 
communicated the fact to Mr. Crawford, its superintendent, 
in connection with the proposal for insurance on the car. Plain- 
tiff says that she made no such statement to Manker, but that 
he went in company with her husband, viewed the car, 
and fixed the value and the amount of the insurance 
himself. Indeed, plaintiff testifies that Mr. Manker seemed 
to know all about what the car had cost her and con- 
gratulated her on the bargain as if he were apprised of the pur- 
chase price through his friend Burns, who had suggested that 
he solicit the insurance on it. At any rate, Manker departed, 
and in a day or two returned to plaintiff’s residence, with a policy 
of insurance against fire for $1,750, but including also insurance 
on the automobile against theft. Plaintiff declined to accept 
this policy because she had not contemplated insuring it against 
theft, and Manker departed, but returned thereafter with the 
policy now in suit, issued by defendant at $1,750 insurance on 
the automobile against fire, and delivered this policy to her. On 
the back of the policy at the time of its delivery to plaintiff 
appeared Manker’s name, as follows, affixed by the impression 
of a rubber stamp: “H. E. Manker, special agent, 314 Rialto 
Building, St. Louis, Missouri.” On delivery of the policy, plain- 
tiff paid Manker the premium of $43.75 and it appears con- 
clusively that Manker paid this amount to defendant for the 
policy, less his commissions of 20 per cent, which defendant 
allowed him to withhold as his compensation. Manker testifies 
that he is and was then an insurance broker, and had no com- 
mission of authority or an appointment from defendant as its 
agent. Also it appears from the testimony of Manker and de- 
fendant’s superintendent that Manker’s name as special agent 
was not on the policy when delivered to him by the insurance 
company, but that he affixed it by means of a rubber stamp 
afterwards, and before delivery to plaintiff. It appears, too, that 
Manker placed insurance frequently with defendant, and, indeed, 
its superintendent, Crawford, who wrote the policy, testifies that 
he was in the office of defendant, placing insurance with them 
on an average of once a week, and that it was the custom to pay 





Fire, &c.| Farber vs. American Automobile Ins. Co. 335 


him 20 per cent commissions; that is, Manker deducted such 
percentage of commissions from the premium collected by him 
on the delivery of policies. Furthermore, Crawford, the defend- 
ant’s superintendent, says that he sent no one to inspect the car,. 
but accepted the risk on his recommendation because he knew 
Manker. ‘We deal only with brokers that we know. Now, it 
is a matter of honor among insurance men that a reputable broker, 
a man whom we will deal with, will not misrepresent a risk de- 
liberately, and they come into the office, and we ask them, or they 
give us, the information that we want, and we rely upon what 
they give us.” 

[3-5] The case is presented and argued throughout on the 
theory that Manker, insurance broker, was the agent of plaintiff 
in effecting this insurance, and that his representation to defend- 
ant’s superintendent, Crawford, who approved the risk at the 
time the policy was issued, that the automobile actually cost 
$2,000 was a representation made by plaintiff through her agent, 
and she is therefore responsible for it. Of course, if plaintiff 
made such representation to Manker with a view of overinsuring 
her property, and he communicated it to the defendant, she is 
responsible therefor, whether Manker was her agent or the agent 
of the company; but she says she made no such representation, 
while he says she did. However, the argument proceeds as 
though Manker is plaintiff's agent merely because of the fact that 
he was an insurance broker, and that this is true as a matter 
of law, but we are not so persuaded. Even though Manker is 
an insurance broker and follows that calling, it is entirely clear 
that there is no evidence in this record revealing him to be in 
law the agent of the insured. It is equally clear that on the con- 
ceded facts of the case Manker was the agent of defendant, not 
only for the purpose of delivering the policy and collecting the 
premium thereon, but even more when the acts of ratification are 
viewed. It is true our statute (section 7049, R. S. 1909), re- 
quiring insurance brokers to take out license, declares that :— 

“Whoever, for compensation, acts or aids in any manner in 
negotiating contracts of insurance or reinsurance, or placing 
risks or effecting insurance or reinsurance for any person other 
than himself, and not being the appointed agent or officer of 
the company in which such insurance or reinsurance is effected, 
shall be deemed an insurance broker, and no person shall act as 
such insurance broker, save as provided in this section,” etc. 

But this is a mere general declaration of the law as to the 
function of an insurance broker, and does not render him, in 
every transaction, the agent of the insured, for the facts attending 
the negotiations determine for whom he is acting. Notwithstand- 
ing the statute, a broker may become the agent of the insurer 
because of some special condition or circumstance attending the 
particular case. See Pringle vs. A%tna Life Ins. Co., 123 Mo. 
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App. 710, 101 S. W. 130; 1 May on Insurance (4th Ed.) § 124 
Here, it is certain plaintiff did not deal with Manker as a 
broker. She did not seek him out and appoint him to act for 
her, but rather he called at her residence ostensibly as an in- 
surance agent, and in his own language stated that he had been 
sent at the behest of Burns “to insure her automobile.” He 
gave plaintiff his card, which recited that he was special agent 
for a company engaged in the insurance business, though not 
this defendant. Nothing was said to the effect that he was a 
broker, or anything other than an insurance agent, as he ap- 
peared to be, and it is manifest plaintiff dealt with him as such. 
Subsequently he returned with a policy, which appeared to in- 
clude insurance against theft as well as fire, and plaintiff de- 
clined to accept this, for the reason that she had not applied for 
insurance of that character. Obviously, in respect of this matter, 
Manker was acting for someone other than plaintiff, for he ten- 
dered a policy different and distinct from that for which she 
had applied and one which would naturally require an additional 
premium. It does not appear as to whether Manker’s name 
as agent was on the first policy tendered or not, but be that 
as it may, he returned the first policy to the company and de- 
livered another insuring against fire only in accordance with 
plaintiff's original request, and on this policy his name appeared 
affixed by means of a rubber stamp, as special agent for defend- 
ant company, though the evidence is this was not done in the 
insurance company’s office, but after the policy had been de- 
livered to Manker. However, plaintiff did not know this. All 
of these facts suggest that Manker approached plaintiff as an 
insurance agent authorized to effect insurance for an insurance 
company, and there is not a word fn the case to suggest that 
she gave him general authority about placing the insurance. 
Moreover, on delivering the policy, plaintiff paid hin the pre- 
mium in full for the company. ‘Then, too, according to Craw- 
ford, the company billed the policy to Manker as if he, and 
not plaintiff, was its debtor for the premium. It is certainly 
clear that there is nothing in the facts above stated suggesting 
that plaintiff employed an insurance broker to act as agent for 
her. In respect of a very similar situation, Judge Brewer, sub- 
sequently Mr. Justice Brewer, of the Supreme Court of the 
United States, said :-— 

“Tt seems to me, from whichever standpoint you approach 
this case, that it would not be fair to release the defendant com- 
pany from liability. The plaintiff did not go to an insurance 
broker to employ him to solicit insurance. He never thought 
of employing an agent to act for him; but he, as principal, want- 
ing to buy insurance, went to a man who was selling insurance, 
and proposed to buy from him $20,000 worth of insurance. 
Judge Ames proposed to sell it to him, and they each stood in the 
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relation of principal in that negotiation.” May vs. Western 
Assur. Co. (C. C.), 27 Fed. 260. 
See, also, McGraw vs. Ins. Co., 54 Mich. 145, 19 N. W. 927. 


So it is here. These parties at that time stood in the relation 
of principals. Plaintiff and Manker were strangers to each 
other, having had no previous dealings whatever, and, this be- 
ing true, the presumption which attended the situation at the time, 
in view of the representations made by Manker, is that he was 
an agent representing an insurance company which desired to 
negotiate with her. It is certain plaintiff did not employ him 
as an insurance broker to represent her. So far as this record 
discloses she never thought of employing Manker to act as her 
agent. This much may be said concerning the original negotia- 
tion touching the insurance, and as the matter progressed the 
character of Manker as an insurance agent in contradistinction 
from an agent for plaintiff was more highly developed. He 
first tendered her a policy for which she had not applied as if he 
desired to sell it, and this she refused. Immediately thereafter 
he delivered plaintiff an insurance policy, the one now in suit, 
bearing his name as special agent, and also collected the premium 
thereon from plaintiff for the company. Obviously this ap- 
peared to confirm his authority as by ratification. Such is the 
situation when viewed from the standpoint of plaintiff, and it 
is clear Manker was not her agent. 

We look now to his negotiations and conduct from the stand- 
point of defendant. Manker was intrusted by defendant to de- 
liver the insurance policy and collect the premium thereon, and 
out of such premium he was paid as his compensation a com- 
mission of 20 per cent. He was not the agent of plaintiff, and it 
is important to inquire: Who did he represent in this trans- 
action? The question is to be answered by reference to the 
proprietary interest in the policy and the moneys collected there- 
on, with a view of ascertaining who it was reposed trust in 
him with respect of that matter. To whom did the policy be- 
long until delivered to plaintiff? The answer is, to defendant. 
When payment was made by plaintiff to Manker for the policy, 
to whom did the moneys thus collected by him belong? Such 
moneys, of course, belonged to defendant, and he collected for 
it. Out of moneys thus received by defendant Manker received 
his compensation. In respect of this matter there can be no 
question concerning the fact that Manker was the agent of de- 
fendant for the purpose of delivering the policy and collecting 
the premium thereon, though it may be that his agency does 
not extend beyond this on these facts alone. This court has 
heretofore declared that a mere insurance broker as such is with- 
out authority to receive a premium from an applicant for in- 
surance. See Gentry vs. Ins. Co., 15 Mo. App. 215. The 
authorities rule, too, without dissent, that a mere insurance 
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broker who is intrusted by the company with the delivery of 
the policy and the collection of the premium is to be regarded 
as the agent of the company for such purpose. See Lycoming 
Fire Ins. Co. vs. Ward, 90 Ill. 545; Indiana Ins. Co. vs. Hart- 
well, 123 Ind. 177, 24 N. E. 100; Gaysville Mfg. Co. vs. 
Phoenix Ins. Co., 67 N. H. 457, 36 Atl. 367; Estes vs. Home, 
etc., Ins. Co., 67 N. H. 462, 33 Atl. 515; Monitor Ins. Co. vs. 
Young, 111 Mass. 537; Farmers’, etc., Ins. Co., vs. Wiard, 59 
Neb. 451, 81 N. W. 312. If, then, Manker was not the agent 
of plaintiff and represented himself to her as an insurance agent, 
which representation during the transaction subsequently ap- 
peared to her to be ratified by the defendant company through the 
delivery of its policy and the collection of premium by Manker, 
whose agent should he be regarded in the matter of making 
the representation said to be false; that is, in event it be found 
plaintiff made no such representation to him? If plaintiff neither 
made such representation to him nor authorized him to make 
one for her, then the representation is, of course, in no wise 
binding upon her. It may not be imputed to her through an 
agency on the part of Manker, for such does not appear. It 
would seem, therefore, if plaintiff did not make it, that in re- 
spect of this representation Manker was acting for the insurance 
company rather than the plaintiff because the insurance com- 
pany was accustomed to deal with him and pursued an estab- 
lished custom of trusting to representations made by him. In- 
deed, Mr. Crawford, the superintendent of defendant, testified 
that Manker was in his office on an average of once a week, 
and frequently placed business with the company; also that the 
company made no examination of the property on which it 
placed insurance because it trusted to the representations made 
by brokers, such as Manker, who were well known to it. The 
reposing of trust and confidence in respect of a particular subject- 
matter in a transaction of this character inheres with an agency 
thereabout, and if insurance companies see fit to trust brokers 
concerning such matters, when, as here, the broker is not the 
agent of another, they should bear the burden thus voluntarily 
assumed. [Especially is this true when the custom is considered 
which obtains between the company-and certain brokers of whom 
Manker is one, and about whom Mr. Crawford testified. In 
such circumstances, the company having made the broker its 
agent for the purpose of delivering the policy and collecting the 
premium, compensating him for the service by an allowance of 
commission, and moreover established and pursued a custom in 
accepting the representations of the broker as to such material 
matters concerning the property insured, the broker is to be 
regarded the agent of the insurance company thereabout in cases 
such as this one, where it is entirely clear that he is in no 
manner the agent of the insured. May vs. Western Assur. Co. 
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(C. C.), 27 Fed. 260; Queen Ins. Co. vs. Union Bank & Trust 
Co., 111 Fed. 697, 49 C. C. A. 555; Lehmann vs. Ins. Co., 183 
Mo. App. 696, 167 S. W. 1047; Indiana Ins. Co. vs. Hartwell, 
123 Ind. 177, 24 N. E. 100. In the circumstances appearing in 
this record, the representation as to the cost of the automobile, 
if not made at all to Manker, must be regarded as a representa- 
tion of the agent of the insurance company, and one for which 
plaintiff is in no wise responsible. See McGraw vs. Ins. Co., 
54 Mich. 145, 19 N. W. 927; Lehmann vs. Ins. Co., 183 Mo. 
App. 696, 167 S. W. 1047. 


[6] Then, too, if it be that Manker was informed of the 
true cost of the car, as plaintiff says he was, for according to 
her testimony he seemed to know all about it, and congratulated 
her on the bargain, and notwithstanding this knowledge procured 
the policy to be issued by defendant without any representation 
as to its cost on the part of plaintiff, the statement of the actual 
cost of the car to be $2,000 on the schedule of statements in- 
dorsed on the policy is to be regarded as that of the company 
with full information, and it is estopped to assert the contrary. 
This is true, too, though it appears in the policy, which she ac- 
cepted and retained. See Williams vs. Bankers’, etc., Ins. Co., 
73 Mo. App. 607; Shell vs. Ins. Co., 60 Mo. App. 644, 649; 
Farmers’, etc., vs. Wiard, 59 Neb. 451, 81 N. W. 312; Combs 
vs. Hannibal, etc., Ins. Co., 43 Mo. 148, 97 Am. Dec. 383; 
Ormsby vs. Ins. Co., 105 Mo. App. 143, 79 S. W. 733. 


[7] We come now to consider the question of warranty under 
the influence of our valued policy statute. According to the 
terms of the policy, it stipulates a warranty on the part of plain- 
tiff to the effect that the actual cost of the automobile was 
$2,000, whereas in truth and in fact it appears beyond question, 
in plaintiff’s evidence, that such actual cost was $1,427.46. The 
defense of breach of warranty proceeds according to the con- 
ception of a valid contract between the parties, for plaintiff is 
suing on the policy, and defendant invokes the covenant of war- 
ranty in defense. In this the subject-matter in judgment is to 
be distinguished from the proposition advanced as a matter of 
fraud in the inducement at the inception of the contract and 
before it was entered into. The warranty asserted is affirmative 
in its character, in that it stipulates the automobile cost plaintiff 
$2,000, and the important question for consideration is as to 
whether it pertains to a fact material to the risk, in view of the 
statute fixing the amount of the insurance stipulated in a valid 
subsisting contract of insurance between the parties, as three- 
fourths of the value of the property at the time. Formerly the 
law required literal compliance with a warranty of fact, whether 
material or not, in an insurance contract, and for the breach 
of such avoided the policy, but this rule no longer obtains, for 
the statute (section 7025, R. S. 1909) provides otherwise. By 


Se eee 
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the provisions of that statute the warranty of any fact or con- 
dition incorporated in a policy of fire insurance, purporting to 
be assented to by the assured, which shall not materially affect 
the risk insured against, shall be deemed and taken as a repre- 
sentation only in a suit on the policy. Though this statute 
serves to annihilate the force of a warranty at common law 
touching immaterial matters, it in no wise impairs the effect 
of a warranty pertaining to a fact material to the risk insured 
against which is otherwise not concluded by some other statute, 
that is, remains open as a competent subject of contract, and a 
warranty in respect of such fact in such cases inheres with like 
force and effect as attended them prior to the statute. See 
Dolan vs. Ins. Co., 88 Mo. App. 666; Kenefick vs. Ins. Co., 205 
Mo. 294, 103 S. W. 957. A fact material to the risk in the law 
of insurance is said to be one which, if communicated to the 
underwriter, would induce him either to decline the insurance 
altogether, or not to accept it unless a higher premium is paid. 
See Boggs & Leathe vs. Ins. Co., 30 Mo. 63, 68. See, also, 1 May 
on Insurance (4th Ed.) § 184. 


[8] There can be no doubt that a representation of fact to 
the effect that the automobile cost $2,000 should be regarded as 
material to the risk insured against ordinarily, and therefore a 
warranty in the policy in suit and as such available to defendant, 
even under our statute above quoted, if the question were to 
be considered separate and apart entirely from our valued policy 
law. Indeed, such a representation has been determined to be 
material to the risk by the Kentucky court, but the valued policy 
law, if any obtains in that state, does not appear to have been 
reckoned with therein. See Craddock, Vinson & Co. vs. Ins. Co., 
160 Ky. 519, 169 S. W. 1015. . 

[9] However this may be, a false statement of fact, which 
operates only to induce the amount of the insurance, may not 
be regarded as a warranty, in view of our valued policy statute, 
when considered apart from fraud entirely as essential to the 
conception here. The statute (section 1030, R. S. 1909) provides 
no company shall take a risk on any property in this state at a 
ratio greater than three-fourths of the value of the property in- 
sured, and, when taken, its value shall not be questioned in any 
proceeding. This statute not only renders the insurance contract 
subordinate to its provisions, but it becomes parcel of the policy 
as if expressly stipulated therein. See Havens vs. Ins. Co., 123 
Mo. 403, 27 S. W. 718, 26 L. R. A. 107, 45 Am. St. Rep. 570. 
In view of the statute and its so becoming parcel of the policy, 
it has heretofore been determined that any representation stipu- 
lated in the policy to be a warranty of fact with respect to the 
value of the property is to be disregarded as immaterial to the 
risk, in that such is not open, that is, subject to a contract of 
warranty. This must be true because the valued policy statute, 
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fixing the insurable value, is parcel of the contract of insurance, 
and the matter of a warranty arises only on a valid and subsist- 
ing contract between the parties by which such value is deter- 
mined. The law having fixed the value of the property by ref- 
erence to the amount of insurance written in the policy, mani- 
festly it will not tolerate a stipulation in the same contract, such 
as a warranty pertaining to value, designed to thwart the pur- 
pose of the statute and one which makes for the undoing of 
the value, solemnly ascertained and agreed upon in the policy. 
The statute above quotéd is not only a valued policy law, but it 
carries as well an inhibition against an insurance company issu- 
ing an insurance policy on property to exceed three-fourths of 
its value. It proceeds in the view that the insurer shall go out 
and investigate the value of the property himself and determine 
the matter as to the amount of insurance which should be writ- 
ten thereon, not exceeding, however, three-fourths of its value. 
It is true the insurer may neglect to do this, and thus carelessly 
contract to indemnify for a valuation beyond what he would 
otherwise do. If so, he is treated as estopped from thereafter 
disputing the value placed upon the property where such valua- 
tion has been attained through a valid contract free from fraud 
and deceit, as pointed out above. That such is the view of the 
purport of the valued policy law is not open to question. See 
Daggs vs. Orient Ins. Co., 136 Mo. 382, 395, 38 S. W. 85, 35 
L. R. A. 227, 58 Am. St. Rep. 638; Orient Ins. Co. vs. Daggs, 
172 U. S. 557, 565, 19 Sup. Ct. 281, 43 L. Ed. 552. Therefore, 
though an insurer may set up a fraudulent vanes in the in- 
ducement of the contract going to the value, such representation 
or statement of fact pertaining to the value is annihilated 

a fact material to the risk, perforce of the valued policy statute, 
in contracts of insurance fairly made, and a stipulation in the 
policy with respect of that matter is to be disregarded for that 
reason; that is, for the reason that such fact, going to the value 
which the insurance company is required to determine for itself, 
may not be regarded as material to the risk after a valid policy 
is issued fixing such value. See Williams vs. Bankers’, etc., Ins. 
Co., 73 Mo. App. 607; Ritchey vs. Home Ins. Co., 104 Mo. App. 
146, 78 S. W. 341. 

But it is argued the statement of fact that the actual cost of 
the automobile to plaintiff was $2,000 is something different and 
distinct from a statement of its value. Touching this it is said 
the value of an article is regarded as the market value, that is, 
the price it would command in the open market, and is fre- 
quently, in event there is no ready market, a matter of opinion, 
whereas the cost of an article is the amount which one has paid 
out for it, and about which he is fully advised and may make 
a positive statement of fact. There can be no doubt that such 
is an accurate statement of a clear distinction. But though such 
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be true, the matter of the cost of the automobile to plaintiff, in 
any view of the case, is to be regarded within the influence of 
the valued policy statute, for the argument is that defendant 
would not, under any circumstance, issue a policy for an amount 
exceeding the cost price of the article insured. If such be true, 
then the inquiry as to the cost and the statement with respect 
to it pertains solely to the amount of the insurance to be written. 
The amount of the insurance under our valued policy statute may 
not exceed three-fourths of the value of the property insured in 
every situation, whether such be true or not as a matter of fact, 
and is to be so taken and reckoned with where the case concedes 
the policy to be a valid and subsisting one, as is essentially the 
predicate for an argument based on a warranty contained in 
the contract. In this case, by the fact of issuing the policy for 
$1,750, the defendant affixed a value on the automobile equal 
to that sum of which $1,750 is three-fourths; that is, $2,187.50. 
But this is not important at the moment. According to the argu- 
ment, if defendant had known the true cost of the automobile, it 
would have treated such cost as a material fact by declining to 
write a policy in the amount it did; that is, for the value accord- 
ing to the stipulation of the policy as influenced by the statute. 
Obviously then, the matter of fact pertaining to the cost is 
material to the risk only in so far as it would influence defend- 
ant’s course in declining to write such amount of insurance on 
the automobile, and thus ascribing the value imparted as a result 
of the transaction. This being true, the warranty, though in 
respect of a fact material to the risk, ordinarily is concluded as 
unavailing; that is, immaterial under the valued policy law. 
In so far as this question is concerned, we agree with the views of 
the trial court thereon. . 

But for the reason the court peremptorily disposed of the de- 
fense relating to fraudulent representations going to the induce- 
ment to the contract by which the value of the property was 
fixed, the judgment should be reversed and the cause remanded. 
It is so ordered. 


Reynolds, P. J., concurs in all that is said in the opinion on 
the question of agency, and likewise in what is said, and the 
conclusién that the matter of breach of warranty may not be 
regarded as material to the risk, under our statute, but dissents 
from the conclusion reached on the matter first discussed, that 
is, that the valuation of the property may be challenged on the 
grounds of fraudulent representation going to - inducement 
of the contract. 


Allen, J., concurs in what is said and the conclusion reached 
in the opinion touching the matter of fraudulent representations 
in the inducement of the contract of insurance fixing the value 
of the property, and expresses no opinion on the question of 
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agency, but dissents from the conclusion on the question of breach 
of warranty. Fach files a separate opinion. 


ReEynotps, P. J. 

I agree to the reversal but with grave doubt as to whether 
that should be the order. I am very strongly inclined to think 
that a misrepresentation as to the cost of the machine is not 
such a fraud as goes to affect the amount insured and paid for, 
or that under our valued policy law this is a misstatement or 
misrepresentation of which, under that law, the insurer can 
avail itself. Cost is not the measure of value. Insurance is 
made on value, not on cost. It was open to the insurer to as- 
certain value—it was bound to do so and had no right to rely for 
that value on the statement of the insured as to cost, if she 
made one, and that is disputed, but was bound itself to determine 
value, that is, the amount for which it would insure and on 
which it charged and collected its premium. Having insured at 
a stated valuation for a stated amount, and charged its premium 
on that valuation, it is bound, under our law, in that amount. 
Logically, I should not agree to a reversal. On a new trial that 
issue may disappear if the jury finds that the insured made no 
representation as to cost. I agree to a reversal and remander 
merely that there may be a disposition of the case by our court. 
In doing so, I do not agree that the value is open to inquiry or 
that the statement of cost, even if made, is such a fraud as avoids 
the policy. On all the other points so thoroughly covered by 
my Brother Nortoni, I am in entire agreement with him. 


ALLEN, J. 

I am unable to concur in all that is said by my Brother Nor- 
toni in the opinion written by him herein. I agree with what 
is said to the effect that there was evidence tending to show a 
false representation by plaintiff of a material fact, as an induce- 
ment to the issuance of the policy, sufficient to take that question 
to the jury, and that in any event it was error to give the per- 
emptory instruction for plaintiff. But I am not prepared to 
agree with the view expressed as to the effect of the statement 
in the policy as to the cost of the automobile. 

If it be true that the effect of section 7024 and 7025, Rev. 
Stat. 1909, is to leave warranties which pertain to matters ma- 
terial to the risk just where they were at common law, and the 
cases so hold (see Dolan vs. Insurance Co., 88 Mo. App. 666; 
White vs. Insurance Co., 93 Mo. App. 282), then the statement 
contained in the policy accepted by plaintiff that the automobile 
cost $2,000, and which by the terms of the policy plaintiff war- 
ranted to be true, is to be regarded as a warranty if it pertains 
to a matter material to the risk. That it does pertain to a mat- 
ter material to the risk I think is undoubtedly true, as a matter 
of law (see authorities, supra), and it seems to me that the 
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matter involved is one material to the risk wholly apart from the 
question of the value of the property insured, and that hence 
the warranty in the policy does not become inoperative because 
of the effect of the valued policy statute. This statute does not 
permit the insurer to dispute the value of the property (at the 
time of the issuance of the policy) in order to reduce the amount 
of the recovery; but I take it that this does not mean that a 
warranty as to a matter otherwise material to the risk is ren- 
dered nugatory for the reason alone that it is utilized as a 
factor in estimating value. 


My Brother Nortoni’s opinion proceeds upon the theory that 
the statement as to cost pertained solely to value, because it 
affected alone the amount for which the policy would be written 
I think, however, that this is a non sequitur. The cost of an 
article is quite a different thing from its value. What it cost 
is a definite fact, whereas its value is a matter of opinion. The 
supposed cost of an automobile may be, and evidently in this 
case was, one of the factors reckoned with in arriving at its 
supposed value; but while this is true, it is also true that the cost 
is a matter material to the risk, regardless of the use thereof 
in determining the value. Whatever may have been the reason- 
able market value of this automobile, the evidence goes to show 
that defendant would not have issued this policy had it known 
the truth as to its cost; and it may be readily assumed that no 
insurer would issue a policy upon a second-hand automobile for 
more than the insured paid for it, and this regardless of its 
value; for such a practice would tend to encourage arson, or 
at least negligence in handling the thing insured, since it would 
provide a ready market for second-hand automobiles. Though 
this automobile may have been in “fact of much greater value, 
it does not follow that defendant would have issued this policy, 
no matter how great the value might have appeared to be, had 
it known that the insured paid only $1,000 for it, and put upon it 
$427.46 in extra equipment. Apart entirely from the value of 
the thing insured, to issue a policy to the insured for more than 
the property cost the latter, introduces an element into the hazard 
taken by the insurance company which materially affects the 
risk. It is said here that, while the cost and the “model” of the 
automobile were both considered in arriving at the putative 
value, nevertheless no matter what the value might appear to be, 
the limit of the insurance would always be the cost. 

I do not understand the defendant here to question the value 
of the property, at the time of the issuance of the policy. But 
I understand defendant’s argument to be that a warranty as to 
cost is a warranty material to the risk regardless of what the 
value may be, because of the fact that to issue a policy for more 
than the cost would be to greatly increase the hazard, particu- 
larly in insurance of this character. 
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There are other questions involved, as to which I express no 
opinion at this time. I concur in reversing the judgment and 
remanding the cause, in order to dispose of the case before us. 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


WESTON 
US. 


AMERICAN INS. CO. (No. 11588.)* 


1. INSURANCE—DESCRIPTION OF LOCATION OF PROPERTY. 


Plaintiff, holding a fire policy on household goods, told the insurer’s agent 
that she intended to move, and that she desired to increase her in- 
surance, whereupon he canceled the old policy and issued a new 
policy for a larger amount locating the property as in the house to 
which it was to be removed. Held, that the policy attached as valid 
insurance in the new location as soon as the property was removed 
there. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


2. INSURANCE—AMOUNT OF INSURANCE—VALUED POLICY. 

Under Rev. St. 1909. § 7030, providing that no company shall take a 
risk on any property at a ratio greater than three-fourths of the 
value thereof, and that, when taken, its value shall not be questioned 
in any proceeding, the policy became a valued policy in the new lo- 
cation for the sum insured; the law as to valued policies on per- 
sonal property applying where there is a removal with the consent 
of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


3. INSURANCE—AMOUNT OF INSURANCE—VALUED POLICY. 
Under Rev. St. 1909, § 7030, it will be conclusively presumed that in- 
sured property was, at the time the policy was issued, worth one-fourth 
more than the amount insured, but if there has been a decline in 
value, a loss, or a sale of a part of the property, with no correspond- 
ing increase by new acquisitions, such loss should be deducted, and 
this applies to household furniture as well as a stock of merchandise. 


(For other cases, see Insurance, Cent. Dig. §§ 1240, 1246; Dec. Dig. § 475.) 


4, INSURANCE— AMOUNT OF RECOVERY —PENALTY FOR 
VEXATIOUS REFUSAL TO PAY. 

Under Rev. St. 1909, § 7068, providing that, if it appears that any in- 
surance company has vexatiously refused to pay a loss under a fire 
policy, the court or jury may allow plaintiff damages not exceeding 
10 per cent of the amount of the loss and a reasonable attorney’s 


* Decision rendered, June 14, 1915. Rehearing denied, July 2, 1915. 
177 S. W. Rep. 792. 
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fee, if the circumstances are such as to lead a prudent man, acting 
in good faith, to believe that there was no liability, the penalty can- 
not be assessed; the question of a vexatious refusal not being de- 
termined by the result of the trial. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


5. INSURANCE— AMOUNT OF RECOVERY—PENALTY FOR 
VEXATIOUS REFUSAL TO PAY. 


In making up values at the time of a fire destroying plaintiff’s household 
goods, she valued at $300 a piano which was practically worthless, 
and which she claimed was given her by a man whom she had 
met only on the street. She did not know his name, or where he 
lived. She valued at $637 in her proofs of loss, and at $1,200 in 
one of her sworn statements, articles given her in the space of a 
few months by a man to whom she claimed to be engaged, and 
who was earning only $25 to $60 a month, and who paid for such 
articles only $86. Held, that these circumstances, with others, were 
well calculated to cause honest inquiry, and no penalty as for a vex- 
atious refusal to pay could be recovered from the insurance company. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


Appeal from Circuit Court, Jackson County; A. C. Southern, Judge. 

Action by Cooper Weston against the American Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed on condition 
that plaintiff file remittitur. 


Fyke & Snider, of Kansas City, for Appellant. 
J. H. McVay and Park & Brown, all of Kansas City, for Respondent. 


E.uison, P. J. 

Plaintiff’s action is based on a policy of fire insurance covering 
personal property in the sum of $1,500. The judgment in the trial 
court was for her. 

[1] It appears that plaintiff owned household goods in a 
residence on Prospect avenue, in Kansas City, Mo., and she had 
a policy of insurance on them for $300 for a term of three 
years. In about one year thereafter she concluded to move to 
4605 State Line street. She went to defendant’s agent and in- 
formed him of her intention to move to the latter street, and that 
she desired to increase her insurance to $1,500. He canceled 
the old policy, allowed her for the unearned premium, and issued 
the new policy, locating the property as in the house on State 
Line street, to which it was to be removed. A few days thereafter 
she removed the property. Shortly after her removal, she ac- 
quired other property, notably a piano, which she valued at $300. 
In about one month after her removal, the house and her property 
were totally destroyed by fire. 

In our opinion the policy attached as valid insurance in the 
new location as soon as it was removed there. The agent knew 
of the old policy and of the intention to remove to another place, 
and consented to it, and increased the insurance in a policy which 
stated the property in the new location. The insurance was in 
fact made of property situated in a certain building, and, though 
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it was not there at the date of the policy, it was to be immediately 
taken there. The following cases, while not like this in all par- 
ticulars, sustain plaintiff’s case: Pollock vs. Insurance Co., 127 
Mich. 460, 473, 86 N. W. 1017; Cooper vs. Insurance Co., 96 
Minn. 81, 104 N. W. 687; Williamsburgh Ins. Co. vs. Cary, 83 
Ill. 453; Hulen vs. Insurance Co., 80 Kan. 127, 102 Pac. 52. 

[2, 3] We are furthermore of the opinion that the policy be- 
came a valued policy in the new location for the sum insured. 
There is no reason why the law as to valued policies on personal 
property should not apply in instances where there is a removal 
with the consent of the insurer. And this is true even though, at 
the time the policy is issued, none of the property is in the place 
to which the insured, with the consent of the insurer, intends to 
remove it, if it is there when burned. 

The statute (section 7030, R. S. 1909), as interpreted by the 
courts directs insurance companies not to issue policies for more 
than three-fourths the value of the property, and that, when a 
company issues a policy for a certain amount, it will not be per- 
mitted to dispute that sum. ‘That is to say, it will be conclusively 
presumed that the property is worth one-fourth more than the 
amount insured. ‘ In other words, the policy becomes a valued 
policy for the sum insured. Gibson vs. Insurance Co., 82 Mo. 
App. 515; Spickard vs. Fire Ass’n, 164 Mo. App. 1, 146 S. W. 
808, and cases cited. But the amount to be recovered on such 
policy will, of course, depend upon the status of affairs at the 
time of the fire. If there has been no change, the full amount 
insured is due; but if there has been a decline in‘value, a loss, 
or sale, of a part, with no corresponding increase by new ac- 
quisitions, such loss should be deducted; and this will apply to 
household furniture as well as merchandise kept for retail. But 
the basis of calculation will be an amount of which the sum 
named in the policy is three-fourths, which in this case is $2,000. 
Spickard vs. Fire Ass’n, supra. It appearing in evidence that a 
few articles were not brought to the new location, and that others 
were acquired after the policy was issued, it became necessary to 
ascertain if these changes reduced the total value below $2,000, 
and plaintiff made a statement, under oath, of what the property 
burned consisted, its value, and when acquired. This showed a 
value slightly in excess of $2,000 and, if correct, entitled her to 
recover the full amount of the policy. Defendant attacks this 
statement as being falsely exaggerated and backed by perjury, 
which, it insists, should forfeit plaintiff’s right to recover. This 
was, however, submitted to the jury, and we must accept the re- 
sult, and hold plaintiff entitled to the amount of the policy and 
interest. ; 

[4, 5] What we have already stated will serve as an intro- 
duction, or partial explanation, of what follows. Plaintiff was 
allowed, in addition to the sum named in the policy and interest, 

Vol. XLVI—23. 
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$250 for her attorney’s fees and $150 as a penalty for vexatious. 
refusal to pay. Usually interest is the penalty the law attaches 
to delayed payment of just indebtedness; but, in the matter of 
payment for losses insured against, insurance companies had so 
frequently wilfully delayed and annoyed honest claimants by 
attempting to beat down their claim below the actual loss that 
the Legislature saw fit to discourage such conduct by adding at- 
torney’s fees and a penalty where the Seg g has vexatiously 
refused to pay the loss.” Section 7068, R. S. 1909. But, while 
that statute was enacted to discourage a practices by 
insurance companies, it was not intended to prevent them from 
investigating the integrity of losses claimed, and to resist their 
payment where the question involved was doubtful, or the con- 
duct of the insured was such as to lead a reasonable person, 
acting in good faith, to believe that a fraud was being practiced. 
Blackwell vs. Insurance Co., 80 Mo. App. 75; Rogers vs. Insur- 
ance Co., 157 Mo. App. 671, 683, 139 S. W. 265. It is true the 
question is one of fact for a jury (Keller vs. Insurance Co., 198 
Mo. loc. cit. 460, 95 S. W. 903), but the jury, in determining the 
fact, must, as in all other cases, have substantial evidence upon 
which to base a ~— (Paterson vs. Insurance Co., 174 Mo. 
App. 37, 44, 160 S. W. 59; Kahn vs. Ins. Co. [not yet officially 
reported] 173 S. W. 695). 

Of course, the question of vexatious velo is not determined 
by the result of the trial. It must be settled from the view pre- 
sented at the time of the refusal to pay. If that was such as to 
lead a prudent man, acting in good faith, to believe there was no 
liability, the company is not to be assessed with a penalty for its 
honest intentions, founded upon considerations which would in- 
duce belief in a prudent and practical man. Blackwell vs. In- 
surance Co., supra. In this case the testimony of plaintiff herself 
is ample justification for defendant’s belief that she had not a 
legal and honest claim. In making up values at time of the fire, 
she put in the property acquired after the issuance of the policy, 
chiefly a piano, which she valued at $300. In accounting for this 
piano, she testified to a remarkable story. She stated that it was 
given to her by a strange man, whose first name she did not know, 
and whom she had only met on the street in Kansas City and at 
the parks. She did not know where he lived, nor where he was, 
nor whether he was married or single. All she knew was that 
he said to her at one of these meetings, “Little girl, whenever you 
get a place to put a piano, I will give you one”; and that after- 
wards he sent it to her, but that she did not know who brought 
it, or where it came from. Other evidence showed it to have 
been an old instrument, practically worthless. 

Certain other property stated to be of the value of $637 in her 
proofs of loss, and placed at $1,200 in one of her sworn state- 
ments, ‘she testified was given to her by a man named Taylor, a 
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married man, to whom she was engaged to be married “when he 
got a divorce.” ‘Taylor was an extra brakeman on a freight train, 
working “off and on,” and earned from $25 to $60 per month, and 
gave her these articles in the space of a few months. He testified. 
that he paid only $86 for them. 


There are many other circumstances in the record well cal-- 
culated to arouse suspicion and honest inquiry by a prudent man. 
But the foregoing suffices to show that there is no justification 
whatever in inflicting the penalty on defendant for refusing to 
pay the claim. 


In fact, in the light of the record, it is a matter of grave doubt 
whether she should have had a verdict for the insurance; but, 
as already stated, we have concluded that there was a question 
for the jury, and hence will affirm the judgment, if plaintiff will, 
within fifteen days, remit the sums found for a penalty and for 
attorney’s fees; otherwise the judgment will be reversed, and the 
cause remanded. All concur. 


PHG:NIX INS. CO. vs. SEEGERS. (No. 543.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—LIABILITY OF AGENT—EXPENSES OF SUIT. 
In an action by an insurance company against its agent to recover the 
amount which it had been compelled to pay on a policy issued by 
the agent without authority, the plaintiff’s claim of attorney’s fees 
for defending the suit against it on its policy was properly stricken. 
(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


2. INSURANCE—AGENT’S UNAUTHORIZED ACTS—LIABILITY. 

An insurance company whose agent had violated his positive instruc- 
tions not to issue a policy to a certain person on a stock of furnish- 
ings, whereby after a loss the company was compelled to and did pay 
an amount in settlement, could recover of the agent the amount 
so paid. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 
3. INSURANCE—AGENTS—LIABILITY—AUTHORITY. 


In an action by an insurance company to recover the amount which it 
had been required to pay on a policy issued by its agent in positive 
violation of his instructions, it was no defense that the agent had 
not received his commission from the state as agent to write insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


* Decision rendered, Apr. 22, 1915. Rehearing denied, June a 1915. 


68 South. Rep. 902. 





350 Insurance Law Journal Vol. 46. [ Sept., 1915. 


4. INSURANCE—LIABILITY ON POLICY—VIOLATION OF 
STATUTE. 

Such policy was not invalidated because the agent had not received 
from the state his commission to write insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


5. INSURANCE—AGENT’S UNAUTHORIZED ACT—LIABILITY— 
PLEA. 


In an insurance company’s action against its agent to recover the amount 
which it had been compelled to pay under a policy issued by the 
agent in violation of his express instructions, a plea, alleging the 
issuance of the policy, the destruction of the stock insured, and 
the entry of suit by the insured, and plaintiff's agreement pending 
suit to pay insured a certain amount in settlement, did not show 
that the judgment against the insurer was rendered by consent. 


(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


6. INSURANCE—AGENT’S UNLAWFUL ACT — RATIFICATION. 


In such action a plea, alleging the issuance of policy, a destruction of 
the stock insured, the entry of suit on the policy, and that pending 
the suit the plaintiff agreed to pay the insurer a certain amount in 
settlement, did not establish a ratification of the agent’s unauthorized 
issuance of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 107-110; Dec. Dig. § 83.) 


Appeal from City Court of Andalusia; Ed T. Albritton, Judge. 

Action by the Phoenix Insurance Company against J. E. Seegers in 
assumpsit. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded. 


Powell & Albritton, of Andalusia, for Appellant. 
Parks & Prestwood, of Andalusia, for Appellee. 


NORWICH UNION FIRE INS. SOCIETY vs. BAIN- 
BRIDGE GROCERY CO. (No. 5908.)* 
(Court of Appeals of Georgia.) 


1. INSURANCE— MONEY COLLECTED FROM WRONGDOER— 
CONTRACT TO PAY OVER— PETITION. 

The petition set forth a cause of action, and was not subject to general 
demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. §$ 607.) 


* Decision rendered, June 11, 1915. 85 S. E. Rep. 622. Slyyabus by 
the Court. 
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(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—“VALUED POLICY” — VALIDITY —“INDEM- 
NEFY¥,” 

Since insurance is “indemnity,” a contract for a fixed sum (a “valued 
policy”) would be illegal and wagering. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance; Valued Policy.) 


3. INSURANCE — SUBROGATION —CLAIM AGAINST WRONG- 
DOER. 


An insurer, on paying a loss, is subrogated to the insured’s claim against 
the wrongdoer causing the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


4. INSURANCE— CLAIM OF WRONGDOER— ASSIGNMENT TO 
INSURED—CONSIDERATION. 


The ascertainment and prompt payment of a claim by the insurer 
before expiration of the sixty days allowed was a sufficient consid- 
eration to support the insured’s contract for an absolute transfer 
of a part of its claim against the railroad company which caused 
the fire. 


(For other cases, see Insurance, Cent. Dig. §§ 1512, 1513; Dec. Dig. § 607.) 


Error from City Court of Bainbridge; H. B. Spooner, Judge. 

Action by the Bainbridge Grocery Company against the Norwich 
Union Fire Insurance Society. Judgment for plaintiff, and defendant 
brings error. Reversed. 


King & Spalding, of Atlanta, and Erle M. Donalson, of Macon, for 
Plaintiff in Error. 

T. S. Hawes and W. V. Custer, both of Bainbridge, for Defendant 
in Error. 


THERIAULT v. CALIFORNIA INS. CO. or SAN FRaAncisco.* 
(Supreme Court of Idaho.) 


1. INSURANCE—COMPLIANCE WITH WATCHMAN CLAUSE— 
WHAT CONSTITUTES. 

When the insured had employed two competent watchmen and, in good 
faith, instructed them to carefully watch the property and to guard 
against fire, both by day and by night, the condition of the “watch- 
man clause” in the policy was fully complied with on the part of 
the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. 
Dig. § 334.) 


* Decision rendered, June 8, 1915. 149 Pac. Rep. 719. 
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2. INSURANCE—PROOF OF LOSS—PROVISIONS OF POLICY— 
WAIVER. 


Regardless of the clause in a policy that no officer, agent, or other 
representative of the insurance company shall have the power to 
waive any of its provisions or conditions, where other proofs than 
those required in the policy are accepted by an agent, authorized to 
adjust a loss, the company will be deemed to have waived the pro- 
visions of the policy fixing the manner of making proof of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.) 


Appeal from District Court, Shoshone County; William W. Woods, 
Judge. 

Action by E. I. Theriault against the California Insurance Company 
of San Francisco, a corporation. From a judgment for plaintiff, defend- 
ant appeals. Affirmed. 


James A. Wayne, of Wallace, for Appellant. 
John P. Gray, of Coeur d’Alene, for Respondent. 


‘\ 
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E. C. WINSON & SON vs. MUTUAL FIRE & TORNADO 
ASS’N. (No. 30042.)* 


(Supreme Court of Iowa.) 


2. INSURANCE—LIGHTNING INSURANCE—REMOVAL TO AN- 
OTHER STATE. 


In an action on a policy insuring horses against lightning the court can- 
not say as a matter of law that the danger of loss is any greater in 
Missouri than in Iowa. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) ¥ 


3. INSURANCE—BY-LAWS—LOCATION OF PROPERTY. 


A by-law of a mutual insurance association fixing its principal place of 
business and providing that the territory in which it may write 
insurance shall embrace the entire state does not prohibit the writing 
of a policy in Iowa on property situated therein at the time, which 
shall be valid when the property is taken to another state and there 
is no statute imposing such prohibition. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


4. INSURANCE—CONSTRUCTION OF POLICY—LOCATION OF 
PROPERTY. 


Where a policy insuring chattels does not by express or clearly implied 
terms restrict the insurer’s liability to loss occurring on the owner’s 
premises, the insurance follows the property so long as it is put 
to ordinary uses, especially where the property when insured was, 
to the knowledge of the insurer, being used and employed in a 
business which necessitated its being kept temporarily at places other 
than the premises of the owner. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 
* Decision rendered, June 18, 1915. 153 N. W. Rep. 97. 








Fire, &c.| Winson vs. Mut. Fire & Tornado Assn. 353 


5. INSURANCE—CONSTRUCTION OF POLICY—LOCATION OF 
PROPERTY. 


In a policy insuring chattels the description of the place where the prop- 
erty is located is merely for identification, and the removal of the 
chattels for appropriate and temporary use does not affect the 
insurance. 


(For other cases, see Insurance, Cent. Dig. § 351; Dec. Dig. § 165.) 


6. INSURANCE—LOCATION OF PROPERTY—CONSENT TO RE- 
MOVAL. 


An insurance association doing business in a restricted territory may 
consent to the removal of the insured property beyond the limits of 
such territory without forfeiting the indemnity. 


(For other cases, see Insurance, Cent. Dig. § 941; Dec. Dig. § 372.) 


7. INSURANCE — CONSTRUCTION OF POLICY —REMOVAL OF 
PROPERTY. 

Provisions in the by-laws of a mutual insurance association insuring 
horses against lightning, that when the property is removed from 
the building in which it was originally insured consent may be ob- 
tained therefor from the secretary, and requiring notice to the secre- 
tary of change of location or postoffice of the owner, do not apply 
where the property was not in the building when insured, and was 
temporarily taken to another state, though the owner did not change 
his residence. 


(For other cases, see Insurance, Cent. Dig. §§ 792, 793; Dec. Dig. § 327.) 


8. INSURANCE — FORFEITURE—CHATTEL MORTGAGES— 
WAIVER. 


Where an insurance association issued the policy and thereafter collected 
the assessments with knowledge of the chattel mortgage against the 
insured property, it cannot after loss deny liability because of the 
existence of such mortgage or of subsequent mortgages for a less 
amount given for the same debt after part payments had been made 
thereon. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


9. INSURANCE—BURDEN OF PROOF—INCREASE OF HAZARD. 


Code, § 1743, providing that no violation of the provisions of a policy 
shall prevent a recovery thereon if the insured can show that such 
violation did not contribute to the loss does not impose on the 
insured the burden of disproving an increase of hazard where there 
was no violation of any provision of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


Appeal from District Court, Buena Vista County; D. F. Coyle, Judge. 

Action at law upon an insurance policy indemnifying the plaintiff 
against loss or injury to certain property by lightning. Verdict and 
judgment for plaintiff, and defendant appeals. Affirmed. 


Ed. P. Malmberg, of Newton, and Bailie & Edson, of Storm Lake, 
for Appellant. 

F. C. Gilchrist, of Laurens, and Faville & Whitney, of Storm Lake, 
for Appellee. 
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COPELAND vs. AMERICAN CENT. INS. CO. (No. 14298.) * 
(St. Louis Court of Appeals. Missouri.) 


3. INSURANCE—FIRE INSURANCE—FRAUD—SUFFICIENCY OF 
EVIDENCE. 

In an action on a policy of fire insurance, evidence held to support a 
jury's finding that the house in question was destroyed in further- 
ance of a scheme and conspiracy to defraud insurance companies. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

Action by Houston E. Copeland against the American Central In- 
surance Company. Verdict for plaintiff, and, from an order granting 
a new trial, he appeals. Affirmed. 


H. A. & C. R. Hamilton and Thomas J. Rowe, both of St. Louis, 
for Appellant. 

George L. Edwards and A. H. Roudebush, both of St. Louis, for 
Respondent. 


$ Decision rendered, June 8, ‘1915. 177 S. W. Rep. 820. 
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ROYAL INS. CO., Limrrep, vs. OKASAKI. (No. 451.)* | 
(Court of Civil Appeals of Texas. El Paso.) 


2. INSURANCE—CONSTRUCTION OF POLICIES. 
Insurance contracts are governed by the same rules as contracts between 
individuals. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


3. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY— 
LOSS OF INVENTORY—NEGLIGENCE. 

Where a fire insurance policy required the insured to take and preserve 
in a fireproof safe an inventory of the insured stock, the failure to 
preserve such inventory or an equivalent thereof forfeits the in- 
surance. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


4. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY— 
DAMAGE TO INVENTORY—NEGLIGENCE. 


Where the owner of an insured stock of goods negligently left his in- 
ventory outside the safe the night of the fire, and it was thereby 
damaged so that 15 per cent of it was unintelligible, there can be 
no recovery on a policy which required the inventory to be preserved 
in a fireproof safe. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


* Decision rendered, May 20, 1915. Rehearing denied, June 10, 1915. 
177 S. W. Rep. 200. 
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5. INSURANCE—FORFEITURE FOR BREACH OF WARRANTY— 

The requirement of a fire insurance policy that the insured shall keep 
a set of books showing a complete record of the business transacted 
is complied with where the books preserved give sufficient information 
to establish a complete record of the business without resort to 
outside sources of information, though the journal was burned. 


(For other cases, see Insurance, Cent. Dig. §§ 852, 853; Dec. Dig. § 335.) 


Error from District Court, Harris County; N. G. Kittrell, Special 
Judge. 

Action by T. B. Okasaki against the Royal Insurance Company, -Lim- 
ited. Judgment for the plaintiff, and defendant brings error. Reversed 
and remanded. 


Thompson, Knight, Baker & Harris and W. C. Thompson, all of 
Dallas, for Plaintiff in Error. 
Gill, Jones & Tyler, of Houston, for Defendant in Error. 


DIAMOND vs. DUNCAN. (Nos. 2324, 3377.)* 


(Supreme Court of Texas.) 


1. INSURANCE—AGENT OF INSURED—FAILURE TO REINSURE 
—LIABILITY. 


In an action against an insurance broker undertaking to keep property 
insured, that a policy in an insolvent company did not expire until 
three months after the destruction of the property by fire did not 
relieve the broker from liability for the loss sustained by the insurer 
because of its worthlessness. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


2. INSURANCE—AGENT OF INSURED—FAILURE TO REINSURE 
—LIABILITY—DAMAGES. 


In an action against an insurance broker undertaking to keep property 
insured and neglecting to secure valid new policies for a period 
during which the property was destroyed by fire, the damages re- 
coverable by the insured were to be diminished by the amount of 
the unpaid premiums thereon, or the cost of the insurance. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 


3. INSURANCE—FAILURE TO REINSURE—LIABILITY— 
PLEADING. 


The right of the broker to have the amount of unpaid premiums deducted 
from the amount of the insured’s recovery was defensive matter 
which should have been pleaded. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 
* Decision rendered, June 26, 1915. 177 S. W. Rep. 955. 
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4. INSURANCE—FAILURE TO REINSURE—LIABILITY— 
BURDEN OF PROOF. 

The burden was upon the broker to prove the amount of the unpaid pre- 
miums, if admissible in mitigation of damages on the general issue. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 
5. INSURANCE—FAILURE TO REINSURE—LIABILITY. 


In an action against an insurance broker for negligence in not securing 
valid new policies on property destroyed by fire, where the burden 
of showing the amount of unpaid premiums allowable in mitigation 
of damages was on the defendant and there was no proof on the 
question, the court’s failure to submit it was not error, and the 
refusal of his request for a peremptory verdict on the theory that 
plaintiff and failed to make out his case by his omission of such 
proof was proper. 


(For other cases, see Insurance, Cent. Dig. § 130; Dec. Dig. § 103.) 
Hawkins, J., dissenting. 


On motion for rehearing. Motion overruled. 
For former opinion, see, 172 S. W. 1100. 


—_———- eq -—_ ——-- 


ORIENT INS. CO. oF Harrrorp, Conn., Et AL. vs. HARMON 
rt AL. (No. 7266.)* 
(Court of Civil Appeals of Texas. Dallas.) 


2. INSURANCE — AWARD OF APPRAISERS — ACTION — 
PLEADING. 


In an action on an award by appraisers appointed under a fire insurance 
policy, proof that the award was excessive because certain items were 
included therein twice is not sufficient to annul the award, where 
there was no pleading raising that issue. 

(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


3. INSURANCE—AWARD OF APPRAISERS — PROCEDURE — 
NOTICE AND EVIDENCE. 

Where neither the provisions of a fire insurance policy for the appoint- 
ment of appraisers to determine the loss, nor the agreement appoint- 
ing them, prescribed the procedure before them, such procedure is 
left to their discretion, and their failure to give the insurer notice of 
the hearings, and an opportunity to introduce evidence, does not 
render the award void. 

(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; 
Dec. Dig. § 572.) 


4. INSURANCE—AWARD OF APPRAISERS — PROCEDURE — 
NOTICE AND EVIDENCE. 


If such appraisers were subject to the common law rules of arbitration, 
their failure to give such notice and hear such evidence does not 





* Decision rendered, May 8, 1915. On motion for rehearing and ad- 
ditional findings of facts, June 5, 1915. 177 S. W. Rep. 192. 
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render the award void, where there was no showing that the insurer, 
although its agent knew that the appraisers were engaged in their 
work, made any request for permission to submit evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; 
Dec. Dig. § 572.) 


5. INSURANCE—AWARD BY APPRAISERS—UMPIRE—DUTIES. 


Where a fire insurance policy provided for an appraisement by appraisers 
appointed by each party, the two appraisers to appoint an umpire 
to whom they should submit their differences on failing to agree, 
and the agreement appointing the appraisers made no provision as 
to the umpire, the latter was not limited to determining the differences 
between the other appraisers, but could fix an amount independently 
thereof, and exceeding: the amount fixed by either appraiser, where 
thereafter both appraisers agreed to such amount and signed the 
award. 


(For other cases, see Insurance, Cent. Dig. §§ 1422, 1423, 1427, 1429; 
Dec. Dig. § 572.) 


6. INSURANCE—AWARD BY APPRAISERS—PRESUMPTIONS— 
VALIDITY. 


Where the award of fire insurance appraisers does not show that they 
allowed anything for depreciation of the property, but does not 
conclusively show that they failed to make such allowance, the award 
will be sustained, since it is supported by every presumption in its 
favor not contradicted by the proof. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


7. INSURANCE—AWARD BY APPRAISERS—REVIEW BY 
COURTS. 

An award by appraisers appointed under the provisions of a fire in- 
surance policy to determine the loss will not be disturbed for every 
error of law or fact, but only where fraud, partiality, misconduct, 
or gross mistake is shown. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. 
Dig. § 574.) 


Appeal from District Court, Dallas County; E. B. Muse, Judge. 

Separate actions by George A. Harmon and another against the 
Orient Insurance Company of Hartford, Conn., and the Palatine Insur- 
ance Company, Ltd., of London, England, were consolidated for trial. 
Judgment for the plaintiffs, and defendants appeal. Affirmed, and motion 
for rehearing and for additional findings of fact overruled. 


Crane & Crane, of Dallas, for Appellants. 
W. H. Clark and Harmon & Harmon, all of Dallas, for Appellees. 
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HAMILTON vs. FIREMANS FUND INS. CO. (No. 5474.)* 
(Court of Civil Appeals of Texas. Austin.) 


3. INSURANCE — OWNERSHIP OF PROPERTY — SALE — WHAT 
CONSTITUTE. 

The seller of an automobile sold it, reserving title to secure the unpaid 
purchase money. He also retained an insurance policy for further 
security. Thereafter the buyer mortgaged land to the seller, re- 
ceiving a few hundred dollars in money and his note for the price 
of the automobile. Held that, in view. of Rev. St. art. 5654, de- 
claring thai all reservations of title to chattels to secure the pur- 
chase money shall be held chattel mortgages, there was an absolute 
sale with reservation of a chattel mortgage, and hence the policy ' 
on the machine was avoided, as it declared that a change in title 
should invalidate it. 

(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) : 


4. INSURANCE—FIRE POLICIES—INVESTIGATION. 


Where a policyholder stated absolutely that he owned the automobile 
destroyed, the insurer is not bound to make further inquiries to 
ascertain whether the statement is true. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


5. INSURANCE—FIRE POLICIES— WAIVER OF BREACH OF 
CONDITION. 


Where the agent of the insurer knew that the insured sold his auto- 
mobile, but reserved the policy as security, the company’s failure 
to cancel the policy and return the unearned premium waived a con- 
dition that a change in title should avoid it. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 

Appeal from District Court, Falls County; Richard I. Monroe, Judge. 
Action by the Firemans Fund Insurance Company against J. W. Ham- 
ilton. From a judgment for plaintiff, defendant appeals. Affirmed. 


Spivey, Bartlett & Carter, of Marlin, for Appellant. 
Locke & Locke, of Dallas, for Appellee. 


* Decision rendered, May 19, 1915. 177 S. W. Rep. 173. 
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ACCIDENT AND HEALTH. 


APPELLATE COURT OF INDIANA. 


Division No. 2. 


ELSEY 
US. 


FIDELITY & CASUALTY CO. or New York. (No. 8604.)* 


1, INSURANCE — ACCIDENT POLICIES — “ACCIDENTAL IN- 
JURIES.” 


Where plaintiff, in making his way to work in the customary manner, was 
overcome by the heat and suffered a sunstroke, the day being very 
warm, as was ordinary at that time of the year, the injury was not 
accidental, within the protection of an insurance policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Accident.) 


3. INSURANCE—ACCIDENT POLICIES—CONSTRUCTION. 

An accident policy insured plaintiff against bodily injury through accidental 
means and resulting directly or indirectly in sunstroke, freezing, 
hydrophobia, or asphyxiation. The sixth article declared that “any 
one of the following, namely—sunstroke, freezing, hydrophobia, 
asphyxiation—suffered through accidental means (excluding suicide, 
sane or insane, or any attempt thereat),’ should be deemed a bodily 
injury. Held that, while the rules of punctuation are not absolutely 
fixed nor always observed, yet punctuation should be considered in 
construing documents; and, hence in view of the use of dashes, the 
clause “suffered through accidental means” must be considered as 
applicable to sunstroke, freezing, and hydrophobia, as well as asphyxia- 
tion, this conclusion being strengthened in view of the whole policy; 
and hence no recovery can be had for a sunstroke not suffered through 
accidental means. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


Appeal from Superior Court, Marion County; Joseph Collier, Judge. 
Action by Erickson Elsey against the Fidelity & Casualty Company 
of New York. From a judgment for defendant, plaintiff appeals. Affirmed. 


Remy & Berryhill, of Indianapolis, for Appellant. 
S. J. Carter and D. P. Williams, both of Indianapolis, for Appellee. 


CALDWELL, J. 
Appellant brought this action on a life indemnity and accident 
policy issued by appellee to him July 30, 1910. Trial by the 
court, decision and judgment for appellee. The questions pre- 


* Decision rendered, June 25, 1915. 109 N. E. Rep. 413. 
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sented arise under the motion for a new trial; those of chief 
importance being that the decision is contrary to law and not 
sustained by sufficient evidence. A determination of these ques- 
tions necessitates a construction of the policy, the provisions 
of which material to the injury are as follows :— 


“The Insuring Clause. 

“The Fidelity & Casualty Company of New York * * * 
does hereby insure the person * * * namedin * * * against 
bodily injury sustained during the term of one year * * * 
through accidental means (excluding suicide, sane or insane, or 
any attempt thereat, sane or insane), and resulting directly,” etc. 


“Sunstroke, Freezing, Hydrophobia, Asphyxiation : 
“Article 6. Any one of the following, namely—sunstroke, 
freezing, hydrophobia, asphyxiation—suffered through accidental 
means (excluding suicide, sane or insane, or any attempt thereat, 
sane or insane), shall be deemed a bodily injury within the 
meaning of this policy.” 


[1] It is not denied that appellant suffered a sunstroke while 
the policy was in force, and that, by reason thereof, he is en- 
titled to recover in this action, if the circumstances under which 
he received such injury bring the occurrence within the indemnity 
provisions of this policy. These circumstances, as testified to by 
appellant, are substantially as follows: Appellant, a man of thirty 
years of age, living in Indianapolis, and employed as a_ book- 
keeper, was in good physical condition prior to suffering sun- 
stroke. On the morning of July 5, 1911, he left his home on 
West Vermont street to go to his place of employment. As had 
been his custom for a number of months, he walked several 
blocks to the postoffice, got his employer’s mail, and thence pro- 
ceeded to in front of the Denison Hotel, where he waited a 
short time in the shade of that building for a car. He then 
took an open summer car, seated himself on the east side, and 
rode three blocks northeastward along Massachusetts avenue, 
and there left the car near the place of his employment. As the 
car approached the crossing where appellant left it, he en- 
countered a very hot zone of air, and thereupon experienced 
a peculiar sensation, described by him as being of a hot nature 
and, as he started to get off the car, he reeled, staggered to the 
sidewalk, and thence, feeling sick, he went into a drug store 
for treatment. His trouble was diagnosed as and proved to be 
sunstroke, from which he was completely disabled for a number 
of months, and the effects of which remained with him at the 
time of the trial. He frequently went from the Denison corner 
to his place of employment by car, and at such times traveled 
the Massachusetts avenue route. That morning he took the car 
of his own volition, chose his own seat therein, and did just 
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what he intended to do, and exactly what he had been in the 
habit of doing for at least a year, except that some mornings he 
walked the entire distance. There was nothing unusual about 
the day or the character of the weather for that season of the 
year; it being very warm, as it ordinarily is in July. The two 
preceding days also were very warm. Prior to the sunstroke, 
appellant was in good physical condition. 

For the purpose of showing that there was something excep- 
tional in the circumstances preceding and attending the inflic- 
tion of the sunstroke on appellant, and presumably for the 
purpose of bringing the incident within the “accidental means” 
provision of the policy, expert evidence on the subject of at- 
mospheric temperature and humidity were heard. ‘Temperature 
and humidity from observations taken in the shade of a building 
were shown as follows: July 3d, 8 a. m., 89 degrees; 12 m., 
97 degrees; mean, 88 degrees; humidity, 7 a. m., 36 per cent. 
July 4th, 8 a. m., 95 degrees; 12 m., 98 degrees; mean, 90 
degrees; humidity, 7 a. m., 40 per cent. July 5th, 8 a. m., 80 
degrees; 12 m., 94 degrees; mean, 85 degrees; humidity, 7 a. m., 
69 per cent. 

There was also other expert evidence that a person is more 
likely to suffer a sunstroke when his system is depleted than when 
he is physically vigorous, and that to pass suddenly from a 
hot temperature atmosphere into one materially hotter, as well 
as of a high percentage of humidity, is conclusive of sunstroke. 
There was also other evidence, apparently directed to the same 
end, that at the place where appellant boarded the ¢ar the build- 
ings were tall and close together and afforded considerable pro- 
tection from both the direct and the indirect rays of the sun, 
and that northeastward along Massachusetts avenue the build- 
ings diminished somewhat in height and compactness, and that 
the effect of the sun’s ray direct and reflected on the traveler 
increased proportionally. 

In Schmid vs. Indiana Travelers’ Acc. Ass’n, 42 Ind. App. 483, 
85 N. E. 1032, this court considered the question of when and 
under what circumstances it may be said that a physical injury 
has been inflicted or suffered through accidental means. In 
that case Schmid, a resident of Indianapolis, traveled by train 
to Colorado Springs. Arriving. he walked up about 100 steps 
to a hotel, carrying a satchel in each hand. On reaching the hotel 
he suddenly expired by reason of heart paralysis. It was claimed 
that Schmid’s death was due to the change from a low altitude 
to a high one, and with a consequent rarefied atmosphere, to- 
gether with the physical exertion incident to climbing the steps 
under the circumstances, and that such death was caused by 
accidental means. In holding against such claim, this court 
made an exhaustive examination and analysis of the decisions 
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which to some extent were found to be conflicting. In the 
course of this opinion this language is used :— 


“If the result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, it cannot 
be called a result effected by accidental means; but if, in the 
act which precedes the injury, something unforeseen * * * 
or unusual occurs, which produces the injury, then the injury 
has resulted through accidental means”—citing cases. 

Also :— 


“As to what constitutes an accident, the reported cases are 
not in accord. But our own decisions, with the weight of the 
decisions of other courts, hold that, where an injury occurs as 
the direct result of intentional acts, it is not produced by acci- 
dental means.” 


Also to the effect (citing a large number of decisions) that 
the mere fact that the result is unexpected does not make it an 
accident, within the meaning of an accident insurance (policy 
providing for liability on the death of the insured by accidental 
means; that the means or cause must be accidental. 

It would be needless for us to re-examine the decisions in 
this case. Appellant went where and when he chose, by the 
route and in the manner he chose. His movements that morning 
were in harmony with his custom. If the heat was excessive 
such a condition is not unexpected or unusual in July; and, 
moreover, he voluntarily encountered it as he and many other 
persons had done theretofore. If the heat was tempered some- 
what in places by shade, or if zones of heat in close proximity 
differed somewhat in intensity, such phenomena are not excep- 
tional. If there was anything unusual in the events of that 
morning, it consisted in the results rather than the means. See, 
also, Fidelity, etc., Co. vs. Johnson, 72 Miss. 333, 17 South. 2, 
30 L. R. A. 206, and note; 1 C. J. 425 et seq. 

Under authority of the Schmid Case, supra, we cannot escape 
the conclusion that appellant did not suffer a sunstroke through 
accidental means. It follows that the questions under considera- 
tion must be determined against appellant, unless, from a construc- 
tion of the policy, it may be said that the limiting phrase con- 
tained in said article 6 is not applicable in case of sunstroke. 
This limiting phrase is as follows :— 


“Suffered through accidental means (excluding suicide, sane 
or insane, or any attempt thereat, sane or insane).”’ 


Article 6 is considered in Gallagher vs. Fidelity, etc., Co., 163 
App. Div. 556, 148 N. Y. Supp. 1016, decided in 1914. There 
plaintiff, on an exceedingly hot day, was exposed to the sun’s 
rays in the necessary conduct of his business, for an unusual 
number of hours, and as a result suffered what the jury found 
to be a sunstroke. The following language used by the court 
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in affirming a judgment in favor of the insured indicates the 
point decided :— 

“We think, therefore, that, upon the evidence in this case, 
the learned trial court would have been justified in leaving to 
the jury, as the only question of fact in the case, the question 
whether plaintiff did suffer a sunstroke. The fact that it was 
also left to the jury to say whether he suffered a sunstroke, 
‘within the meaning of article 6 of the policy,’ which had 
* * * been read in their hearing, in view of their verdict, 
presents no grotind of error.” 


[2,3] As we interpret that case, the court takes two positions, 
either of which leads to the final result attained: First, that, 
although plaintiff intentionally or voluntarily exposed himself 
to the heat of the sun, he did not intend to produce the result 
known as sunstroke, and consequently that the sunstroke was 
suffered through accidental means; second, being the real basis 
of the decision, that the language of article 6 is vague and in- 
definite, and must be construed most strongly against the insurer, 
and, so construed, that the limiting phrase has reference only to 
asphyxiation, and in effect that proof of sunstroke alone, regard- 
less of the means that brought it about, authorizes a recovery. 
The first position is in conflict with the Schmid Case, supra, 
and, as we believe, with the weight of authority also, and cannot 
therefore’ be accepted by us. The court fails to distinguish be- 
tween the means and the result, the cause and the effect. The 
court arrives at its second position from a consideration of the 
punctuation of the article, and from an analysis of its provisions. 
The rules of punctuation are not absolutely fixed ‘and inflexible, 
and all persons do not follow such rules as are established. It 
follows that, while its punctuation should be considered in con- 
struing a document, it ought not be assigned a controlling effect. 
Maley vs. Clark, 33 Ind. App. 149, 70 N. E. 1005. However, 
to us the punctuation of article 6 indicates that the limiting phrase 
qualifies each of the four specifications of injury or disease that 
precedes it. Thus, a dash is placed immediately before “sun- 
stroke” and follows immediately after “asphyxiation.” Being 
thus hedged off by dashes would indicate that the four specifica- 
tions are to be considered en masse. If the limiting phrase were 
intended to apply only to “asphyxiation,” there should be no 
punctuation between that term and “suffered”; and the second 
dash should be placed after “means,” if the first part of the 
phrase alone is intended to apply only to “asphyxiation,” or after 
the last word “insane,” if the force of the entire phrase is to be 
restricted. The expression composed of said four specifications 
is placed in apposition to the unexpressed word limited by “fol- 
lowing.” The dash is used to show unmistakably that the con- 
struction. is appositive. Bardeen’s Rhetoric, p. 271. If it be 
preferred that such specifications be considered as parenthetical 

Vol. XLVI—24. 
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in nature, then the dash is frequently used at the beginning and 
ending of a paranthetical clause. Century Dictionary. It follows 
that to us the punctuation indicates that the limiting phrase affects 
each of such specifications. 


Taking up the analysis of article 6, the rules applicable are 
well established. Policies of accident insurance are liberally 
construed in favor of the insured, though strictly construed 
against the insurer. In case of ambiguity in the policy, pro- 
visions or exceptions which tend to limit or defeat liability 
thereunder should be construed most strongly against those for 
whose benefit they are inserted and most favorably towards those 
whom they are meant to operate. The maxim “Noscitur a sociis,” 
may be resorted to in the interpretation of a clause of doubtful 
meaning. The rights of the parties, however, are determined by 
the language of the instrument, and consequently the language 
of the policy should receive a reasonable interpretation. 1 C. J. 
414 et seq. The cardinal rule is to ascertain the intention of 
the parties from the words employed, and to give effect to that 
intention, if it can be done consistent with legal principles. Jen- 
nings vs. Brotherhood, etc., 44 Colo. 68, 96 Pac, 982, 18 L. R. A. 
(N. S.) 109, 130 Am. St. Rep. 109. It must not be supposed, 
however, that an attempt should be made to ascertain the actual 
mental processes of the parties to a particular contract. ‘The 
law presumes that the parties understood the import of their 
contract, and that they had the intention which the words make 
manifest. 6 R. C. I, 835; Richardson vs. Maine Ins. Co., 46 
Me. 394, 74 Am. Dec. 459. Returning to our subject with these 
rules in mind, a person may suffer a sunstroke or be injured 
by freezing, in either of two situations: Thus, he may voluntarily 
subject himself to heat or to the rigors of cold, in following his 
ordinary pursuits in the usual way;. or, as we shall hereafter 
illustrate, stress of circumstances which are beyond his control 
may dominate him to that end. Likewise one may voluntarily 
and purposely come within the range of the activities of a rabid 
animal on the supposition that he will be able to destroy it 
without injury to himself, but in fact be bitten and contract 
hydrophobia; or he may accidentally and unintentionally en- 
counter such an animal with a like result. Also he may pur- 
posely submit himself to illuminating or other noxious gas in 
a closed room for purposes of self-destruction; or he may lose 
his life by its escape into his sleeping apartments without his 
knowledge. It must be conceded that respecting the first three 
specifications (sunstroke, freezing, and hydrophobia), one of 
the contingencies in each case is somewhat remote, and such fact, 
for that reason, is entitled to consideration in support of the 
proposition that the “accidental means” provision is intended to 
apply only to asphyxiation. The parenthetical part of the limit- 
ing clause is important here only for the purposes of ascertain- 
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ing the scope of the “accidental means” provision. As to such 
part, that a person should commit suicide or attempt to do so by 
submitting himself to heat or cold or to the bite of a rabid animal 
is extremely remote. ‘hat a person should commit suicide by 
asphyxiation is not improbable. Conceding that the parenthetical 
phrase can be reasonably applied only to asphyxiation, the fact 
that its occurrence in the article plainly eliminates a case of 
suicide by asphyxiation from the realm of death by accidental 
means justifies the use of such parenthetical phrase, and to us 
the fact that it is used is not entitled to controlling effect to es- 
tablish that the “accidental means” phrase must be likewise 
limited. 

Applying the maxim, “Noscitur a sociis” (that in construing 
a doubtful provision recourse may be had to other provisions 
associated with it), the general insuring clause provides that 
by the policy the company insures “against bodily injuries sus- 
tained * * * through accidental means (excluding suicide, 
sane or insane, or any attempt thereat, sane or insane).” Sun- 
stroke is ordinarily, perhaps universally, classed as a disease 
rather than as an accident. The question is fully discussed and 
the authorities cited in Dozier vs. Fidelity, etc., Co. (C. C.), 46 
Fed. 446, 13 L. R. A. 114. With practical uniformity in the 
few cases involving the question, liability for a sunstroke has 
been denied, where the policy insured against bodily injuries in- 
curred through accidental means; sunstroke not being specifi- 
cally mentioned in the policy. The decision in such cases is 
based on the ground that sunstroke is a disease rather than an 
accident. Thus in English cases frequently cited (Sinclaire vs. 
Maritime, etc., Co., 3 El. & El. 478), the policy which was issued 
to a ship captain insured against loss of life or personal injury 
arising from accident at sea. The insured suffered a sunstroke 
while attending to his ordinary duties as master of his ship, 
anchored in a foreign port. The court, in holding that there 
could be no recovery, say :— 

“Thus, disease and death, engendered by exposure to heat. 
cold, damp, the vicissitudes of climate or atmospheric influences 
cannot, we think, properly be said to be accidental, unless, at all 
events, the exposure is itself brought about by circumstances 
which may give it the character of accident.” 


There is a like holding in Dozier vs. Fidelity, etc., Co., supra, 
where the policy insured “against bodily injuries sustained through 
external, violent, and accidental means,” and where the insured, 
an architect, while in the performance of the ordinary duties 
of his calling, suffered a sunstroke. 

This court in Schmid vs. Indiana, ete., Ass’n, supra, recog- 
nized the same doctrine; the court saying on page 497 of 42 
Ind. App., on page 1037 of 85 N. E.:— 
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“Nor is disease or death caused by vicissitudes of climate 
or atmosphere the result of accident.” 

Of like effect is 1 C* J. p. 529, note 88a :— 

“Sunstroke occurring while the insured is engaged in the per- 
formance of his ordinary duties is not an accident, but is a 
case of disease.” 

It is true that these authorities are based largely on the Sin- 
claire Case, supra, but our search has failed to disclose that the 
soundness of that doctrine has been either doubted or criticized. 

It thus appears that, at least by the preponderance of authority, 
the policy here could not be held to cover a case of sunstroke, 
were it not for said article 6. The effect of that article, then, 
is to remove all questions on the subject by specifically provid- 
ing that sunstroke shall be deemed a bodily injury, within the 
meaning of the policy. In classifying sunstroke as a bodily in- 
jury, the evident purpose was to place it on a level with all 
other bodily injuries under the policy, and to that end the lim- 
iting phrase is transferred bodily from the insuring clause to 
article 6. To us it is plain that apt words have been used to that 
effect. 

As we have indicated, a plausible argument may be con- 
structed of the following tenor: That a sunstroke incurred by 
accidental means, as we have interpreted that term, is incon- 
ceivable or at least highly improbable; that, as a consequence, it 
cannot reasonably be held that the parties to the contract here 
intended that “sunstroke,” as used in article 6, should be quali- 
fied by the limiting phrase, and that therefore the policy should 
be construed as insuring against sunstroke, regardless of the at- 
tending circumstances. In response, it may be said that a dis- 
tinction which the law recognizes should not be held to be either 
inconceivable or improbable. Thus, in the Sinclaire Case, supra, 
the court indicates that an exposure resulting in sunstroke may 
be “brought about by circumstances which may give it the 
character of an accident.” The court there says by way of 
illustration :— 

“If from the effects of ordinary exposure to the elements, 
such as is common in the course of navigation, a mdriner should 
catch cold and die, such death would not be accidental, although 
if, being obliged by shipwreck or other disaster to quit the ship 
and take to the sea in an open boat, he remained exposed to 
wet and cold for some time, and death ensued therefrom, the 
death might properly be held to be the result of accident.” 

The foregoing illustration is used to the same end in a sun- 
stroke case in Dozier vs. Fidelity, etc., Co., supra, and in Bryant 
vs. Continental, etc., Co. (Tex. Civ. App.), 145 S. W. 636. A 
like distinction is made in the Northwest, etc., Ass’n vs. London, 
etc., Co., 10 Manitoba L. Rep. 537. There the insured froze to 
death on a prairie in consequence of the accidental breaking 
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down of a conveyance, together with a sudden and unexpected 
change in the weather to great severity, and it was held that 
the death was caused by external, violent, and accidental means. 
The court, by Bain, J., say :— 

“And so, in the present case, the element of accident in 
Church’s death is not in the fact that, being exposed to cold, 
the cold injured and killed him, but in the unforeseen and un- 
expected circumstances under which he was involuntarily exposed 
to the cold.” 

As indicated, the same distinction is recognized in Bryant vs. 
Continental, etc., Co., supra. The language of the policy there 
was :-— 

“If sunstroke, freezing, or hydrophobia, due in either case 
to external, violent, and accidental means, shall result,” etc. 

After saying that, if the death of the insured was due to 
accidental means, “the law imports that his death was due to 
violent and external means,” this further observation is made 
in holding that the sunstroke and death there did not result 
from accidental means :— 


“Here the insured was pursuing his usual avocation in his 
usual and ordinary way. His exposure to the sun and humid 
atmosphere was not shown to be brought about by circumstances 
which gave it the character of accident. He simply was unable 
to withstand the heat, and died from its effects. That his death 
from this cause alone, unaided by accident in bringing it about, 
was not insured against by the provision of the policy quoted, 
is too clear for argument. Had it been intended to insure against 
sunstroke, as.such, it would have been so provided in the policy 
in so many words, and all references to external, violent, and 
accidental means would have been omitted.” 

Our attention is called to Railway Officials, etc., vs. Johnson, 
109 Ky. 261, 58 S. W. 694, 52 L. R. A: 401, 95 Am. St. Rep. 370. 
In that case the term “sunstroke” is not used in connection 
with any qualifying expression, and the court held that, by the 
policy, the insurance was against. sunstroke as such; the court 
saying :— 

“But we are not left to an interpretation of this policy as 
to death caused by sunstroke, as to whether it is considered ac- 
cidental. * * * There is, then, an express liability where 
death is caused by sunstroke.” 

Our attention is called also to Morgan vs. Owners, etc., 25 
T. L. R. 446, and Ismay, etc., Co. vs. Williamson, 24 T. L. R. 
881, decided under the English Workmen’s Compensation Act 
of 1906, which provides, in substance, that, where a personal 
injury by accident arising out of or in the course of his employ- 
ment is suffered by a workman, his employer shall be liable for 
compensation, etc. These cases are instructive only in the sense 
that they discuss the meaning of the term “accident,” as used 
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in the act. In the Morgan Case a seaman, while painting the 
outside of a vessel lying in port, suffered a sunstroke. It was 
held that the injury arose by accident, within the meaning of 
the act; the basis of the decision being that the evidence showed 
that the risk was greater, under the circumstances, than if the 
seaman had been working on deck, since in the former position 
he encountered both the direct and indirect rays of the sun. In 
the Ismay Case an employee on a steamship suffered a heat 
stroke while taking ashes from the furnace; he being inex- 
perienced at such work. In holding that the facts warranted a 
recovery under said act, the court say :— 

“What killed him was the heat stroke coming suddenly and 
unexpectedly upon him. It was an unlooked for event. In 
common language, it was a case of accidental death.” 


This case was decided by a divided court; Lord MacNaghten 
dissenting. 

In Fenton vs. Thorley & Co., 19 T. L. R. 684, approved in 
the Ismay Case, supra, decided under the Workmen’s Compen- 
sation Act of 1897, not materially different from the act of 1906, 
the court declined to construe such act as if it were a policy of 
insurance. There Fenton, while operating a machine in the usual 
way, and as he had been accustomed, there being no evidence of 
any wrench or sudden jerk, felt a sensation which he described 
as a tear in his side. It was subsequently discovered that he 
had suffered a rupture. Held, an accident within the meaning 
of the act. Lord Sonly, in discussing the case, used this 
language : 

“The rule that, in contracts of insurance, the proximate cause 
of loss can alone be regarded, is carried so far that, if it were 
rigidly applied to this act of parliament, its evident object would 
in many cases be clearly defeated. No doubt, the rupture in this 
case was the result of an effort voluntarily and strenuously made, 
and it may be that a policy of insurance against accidents might 
be so worded as not to cover an injury so caused.” 


It may be observed that if the Fenton Case, and in our judg- 
ment the Morgan and Ismay Cases as well, had come up for 
decision under a policy such as is involved in Schmid vs. In- 
diana, etc., Ass’n, supra, the doctrine of that case and of those 
upon which it is based would scarcely have permitted a recovery. 

Moreover, in Robson vs. Blakey, 49 Scot. Law Rep. 254, the 
Morgan and Ismay Cases are not only distinguished, but to 
some extent criticized and their soundness doubted. In the 
Robson Case a plumber, who was in a state of impaired vitality, 
was engaged, on an exceedingly hot July day, in laying and 
joining pipes in a trench cut in a road. His work required him 
to stoop to a considerable extent, and, while so engaged, he was 
struck down with heat and apoplexy (a form of sunstroke— 
Dozier vs. Fidelity, etc., Co., supra), from the effects of which 
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he subsequently died. Held, that his death was not due to an 
accident arising out of his employment, within the meaning of the 
compensation act. The court say, in substance, that the Morgan 
and Ismay Cases can be justified only by reason of the fact that 
the workman involved in each case, by reason of his employment, 
was subjected to a risk not incurred by people in general. That 
is, in the Morgan Case, the workman was against the side of 
the ship, and in the Ismay Case, in the stokehole; in each case 
the heat being more intense than that to which people in general 
are subjected. In the Robson Case the workman involved was 
subjected to the ordinary heat of the street, and, by reason of 
these facts, the court in the Robson Case distinguishes the Mor- 
gan and Ismay Cases under the terms of the Workmen’s Com- 
pensation Act. We do not believe that the English and Scotch 
cases are of controlling importance here. In fact, if the Robson 
Case correctly construes the British authorities, it is evident 
that they count against, rather than for, appellant’s contention in 
the case at bar. 

We are forced to the conclusion that appellant did not suffer 
a sunstroke through accidental means, within the meaning of the 
policy here. Some questions respecting the exclusion of offered 
testimony are presented, but, under our view of the case, such 
testimony, if heard, would not have been of importance. Our 
conclusion necessitates an affirmance. 

Judgment affirmed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BERKSHIRE. 


CONSTANTINO 
US. 


MASSACHUSETTS ACCIDENT CO-* 


2. INSURANCE — ACTIONS ON POLICIES — INCREASE OF 
HAZARD—DIRECTED VERDICT. 

The burden is on the insurer to prove that the new occupation of insured 
is more hazardous, and that burden is not sustained, so as to authorize 
a directed verdict, by testimony of its agent to that effect, unaccom- 
panied by the manual classifying the risks. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


* Decision rendered, June 23, 1915. 109 N. E. Rep. 447. 
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3. INSURANCE—ACTIONS ON POLICIES—SUFFICIENCY OF 
EVIDENCE—NOTICE OF ACCIDENT. 


In an action on an accident insurance policy, evidence held sufficient to 
go to the jury on the question whether the insured had given written 
notice of injury to the home office, as required by the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 
4. INSURANCE—PROOF OF LOSS—AFFIDAVIT. 


Where an accident insurance policy in terms requires a certificate or 
affidavit from named persons or classes, the insured is bound to 
furnish such papers as a condition precedent to his right of recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


5. INSURANCE—PROOF OF LOSS—ACCIDENT INSURANCE— 
IMPOSSIBILITY. 


Where an accident insurance policy provided that proof of claims on 
blanks furnished by the company must be filed, the failure of the 
insured to secure an affidavit as to his injury from his employer, 
as required by one of the blanks, because of the employer’s refusal to 
make such affidavit on account of the employee’s suit against him, 
does not defeat recovery on the policy, since it could not be reasonably 
contemplated by the parties that the company would require proof 
which the insured could not furnish, 


(For other cases, see Insurance, Cent. Dig. § 1347; Dec. Dig. § 543.) 


Exceptions from Superior Court, Berkshire County; Jabez Fox, 
Judge. 

Action by John Constantino against the Massachusetts Accident Com- 
pany. Verdict for the plaintiff, and defendant excepts. Exceptions over- 
ruled. 


Burns, Cummings & Rosenthal, of Pittsfield (William A. Burns, John 
B. Cummings, and James M. Rosenthal, all of Pittsfield, of counsel), for 
Plaintiff. 

R. J. Morrissey and J. L. Gray, both ofe Westfield, for Defendant. 


Prerce, J. 

This is an action of contract brought by the plaintiff to recover 
certain indemnity upon an insurance policy issued to the plaintiff 
by the defendant. 

At the close of all the evidence the defendant asked the judge 
to rule :-— 

“(1) Upon all the evidence in this case, the plaintiff is not 
entitled to recover”; and “(2) If the plaintiff is entitled to re- 
cover, he cannot recover more than $37.50 for ten months.” 

These requests were refused and exceptions duly taken. 

The charge was full and accurate in its statements of law 
applicable to the issues, and no exception to it is argued specifi- 
cally. The jury found for the plaintiff, and the only question 
presented for our consideration is whether the evidence, when 
taken in the aspect most favorable to the contention of the plain- 
tiff, warranted the finding and the amount of the verdict. 

The jury could have found that in the month of February, 
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1913, the defendant issued its policy to the plaintiff providing for 
a monthly accident indemnity of $52.50, and a sickness indemnity 
of the same amount payable for a period not longer than twenty- 
four consecutive months. 

The occupation of the assured was set forth as a dyer, dresser 
and extractor. 

When insured the plaintiff was employed by the Hinsdale 
Woolen Company in Hinsdale, Mass. On March 15, 1913, he 
entered the employ of the General Electric Company at Pitts- 
field, Mass., as a truckman; and on that day, when making pay- 
ment of the first monthly premium to Mr. Burke, the agent of 
the defendant to deliver the policy and to receive the premiums, 
gave notice of his change of employment. He was asked to 
make application to change the policy, but he refused and no 
new policy ever issued. He paid the April, May, June and 
July premiums to Burke as they severally became due. In July, 
1913, he became sick, the agent Burke came to see him, made 
out a written notice for him, and sent it to the company. In 
August, 1913, the company sent to Burke for the plaintiff a 
check for $37, which the plaintiff claimed was insufficient in that 
he was entitled to receive a full month’s indemnity of $52. 

Burke communicated with the defendant, and on September 4, 
1913, received a check for the balance claimed by the plaintiff 
less the premium of $2.50 due and payable August 15, 1913. This 
retention of the premium operated to continue the policy in full 
force until September 15, 1913. On September 13, 1913, the 
plaintiff’s right hand was crushed as the result of a heavy tank 
falling upon it, while he was employed at the plant of the General 
Electric Company at Pittsfield, and the disability of the plaintiff 
resulting therefrom extended for ten months. 

[1] The defendant in support of its request to direct a verdict, 
contends, on the testimony of its witness, William J. Burke, that 
in the company’s classification the employment of the plaintiff 
at Pittsfield was a more hazardous occupation than that at 
Hinsdale, and that as a consequence the policy was avoided, or 
if not, that a new rating followed and resulted in a change of 
the indemnity obligation of $52.50 to $37.50. It had a manual 
showing a classification of risks, which it might have produced 
to the jury; failing so to do it has no just cause to complain that 
the presiding judge’s comment on such failure was unfair and 
prejudicial. 

[2] The policy nowhere provides that a change to a more 
hazardous employment shall make the policy void, but on the 
contrary expressly contemplates that such a change is likely, and 
limits its obligation to such an indemnity as the premium paid 
would purchase in the more hazardous occupation. The burden 
of establishing the proposition that the new occupation was more 
hazardous than the old was upon the defendant, and the judge 
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could not have ruled rightly that the defendant had proved it to a 
degree that required its withdrawal from the consideration of 
the jury. 

[3] The defendant next contends that written notice of the 
injury was not given to the home office of the company. ‘The 
jury would be warranted in finding that the plaintiff saw the 
agent Burke on September 15, 1913, and that Burke agreed, as 
the plaintiff could not write, to write and send a written notice to 
the company of the plaintiff’s injury. It would be warranted 
also in finding that Burke did as he agreed to do; that he wrote 
the notice and sent it to the company. Burke had written and 
sent a similar notice to the company following the plaintiff’s 
illness in July. It was warranted in finding that the company 
received the written notice of injury from its use of the words, 
“The preliminary blanks in regard to his illness have been re- 
ceived at this office,” contained in its letter to the plaintiff’s at- 
torneys, dated December 13, 1913, when read with the knowledge 
that a form of notice of injury and one of claim of indemnity 
were all that were required to be filled out and delivered to the 
company within stated periods of time. This inference might be 
found to be strengthened and emphasized by the fact that in no 
one of nine letters sent by the company to the plaintiff’s attorneys 
did it so much as make reference to a claimed failure to give 
written notice of the injury, a default, if it existed, of sufficient 
weight completely to break down and destroy the plaintiff’s legal 
claim. 

[4] The defendant further contends that the proof of claim in 
blanks furnished by the company, as required by the terms of the 
policy, has not been furnished. These blanks called for an 
affidavit from the plaintiff, the attending doctor and the employer. 
Proper affidavits of the plaintiff and the doctor were duly 
furnished, but the company’s manager and foreman refused to 
make the certificate because the plaintiff had brought suit against 
the company for damages resulting to him from the same acci- 
dent. Had the policy provided in terms for the procurement of 
a certificate or affidavit of named persons or classes of persons, 
the assured would have been bound to furnish the stipulated 
proof as a condition precedent to his right to recovery thereon. 
Taylor vs. Attna Life Ins. Co., 13 Gray, 434, 438; Johnson vs. 
Phoenix Ins. Co., 112 Mass. 49, 17 Am. Rep. 65; Audette vs. 
L’Union St. Joseph, 178 Mass. 113, 59 N. E. 668; Comstock vs. 
Fraternal Accident Association, 116 Wis. 382, 93 N. W. 22. But 
no such contractual condition is to be found therein. 

‘ [5] The policy provides “that proofs of claim on blanks 
furnished by the company must be filed with the company.” The 
blank forms to be provided are not annexed to the policy, but are 
to be furnished as occasion calls, and no limit to the company’s 
requirements appears in the policy or exists in law save that they 
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shall not be impossible or unreasonable. It reasonably could not 
be said that it was in the contemplation of the parties that the 
company in the exercise of its right would demand of the assured 
a certificate which it was impossible to obtain. Insurance Co. vs. 
Boykin, 12 Wall. 433, 20 L. Ed. 442; Peele vs. Provident Fund 
Society, 147 Ind. 543, 44 N. E. 661, 46 N. E. 990; Baily vs. 
De Crespigny, L. R. 4 Q. B. 180, 185. 

There is nothing in the evidence to show that the policy in 
question ever was canceled if accordance with the provisions re- 
lating to cancellation set‘ forth in’ the policy. 

Exceptions overruled. ' 


= 0 


SUPREME COURT OF MICHIGAN. 


RATHMAN 
vs. 


NEW AMSTERDAM CASUALTY CO. (No. 189.)* 


1. INSURANCE—ACCIDENT POLICIES—MATERIAL MISREPRE- 
SENTATIONS. 


Misrepresentation that the insured had never claimed or received in- 
demnity for any accident cannot as a matter of law be held a material 
misrepresentation, where the accident for which he received indemnity 
was in no way connected with the one causing his death. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—ACCIDENT INSURANCE—REPRESENTATIONS. 


A representation in an application for an accident policy that insured 
was in sound condition and had not been disabled or received medical 
or surgical attention within the past five years is an affirmative 
warranty. : 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


3. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH. 


An accident policy declared that loss of life should be deemed to mean 
death from bodily injuries not intentionally self-inflicted, which in- 
dependently of all other causes are effected solely by accidental means. 
The insured, who was suffering from nephritis and was delirious 
part of the time, either fell or jumped overboard from an ocean 
steamer upon which he was returning home. It appeared that he left 
his berth to which he had been confined, and that his wife discovered 
him outside of the railing, but her grasp was torn away before a 
steward could be called. Held that, whether the death was intentional 
or the result of an accident, the illness which rendered insured less 
able to take care of himself must be construed as the proximate cause, 
and the insurer was not liable. 


(For other cases, see Insurance, Cent. Dig. §§ 1178, 1186; Dec. Dig. § 466.) 


* Decision rendered, June 7, 1915. 152 N. W. Rep. 983. 
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Error to Circuit Court, Kent County; William B. Brown, Judge. 

Action by Lettie Rathman against the New Amsterdam Casualty Com- 
pany. There was a judgment for plaintiff, and defendant brings error. 
Reversed. 


Argued before Brooke, C. J., and McAlvay, Kuhn, Stone, Ostrander, 


Bird, and Steere, JJ. 
os 


«leinhans, Knappen & Uhl, of Gragg Rapids, for Appellant. 
Holmes & Holmes and Don E. Min ll of Grand Rapids (Myron H. 


Walker, of Grand Rapids, of counsel), or ellee. 


STEERE, J. 

This action was brought by plaintiff as the beneficiary named 
in an accident insurance policy issued by defendant to her hus- 
band, Paul Rathman, who, on the evening of July 10, 1912, lost 
his life by falling or jumping overboard from the steamer 
Kaiser Wilhelm II, while en route betweeggBremen and New 
York. No question is raised as to the Pires Her declara- 
tion is in assumpsit, upon the policy of iffSurance according to 
prescribed form. Defendant’s plea is the general issue, with 
special notices which raise the question of whether death of the 
assured, if proven, was accidental or caused, or contributed to, 
by disease, illness, or suicide, with the affirmative defense that 
breaches of warranties in deceased’s application for insurance 
indorsed upon the policy and made part of the contract of in- 
surance rendered the same void. A trial of said cause in the 
circuit court of Kent County before a jury resulted in her re- 
covering a verdict, and judgment, for the full amount which could 
be claimed under the policy, and, after motion for a new trial 
which was refused, defendant removed the case to this court 
for review upon a writ of error containing many assignments. 

Defendant’s main contention is, directed against refusal of 
the court to direct a verdict against plaintiff in the first instance, 
followed by denial of its motion for a new trial; it being urged 
and argued that there was in the case no evidence to support the 
verdict, which was contrary to ahd against the great weight of 
evidence, because it was not shown death of the insured was ac- 
cidental, while the evidence disclosed that the accident, if any, 
was caused or contributed to by disease, and there were material 
breaches of the warranties contained in the schedules indorsed 
on the policy. 

In outline, it was disclosed by the evidence that on March 16, 
1910, the date of the policy in question, deceased, at the solicita- 
tion of one La Bare, who was defendant’s general agent for 
the state of Michigan, made application for accident insurance; 
that upon such application La Bare countersigned, as special 
agent, and delivered to him the policy in question, at the city of 
Grand Rapids in the state of Michigan, where both resided; 
that the application signed by deceased was forwarded to the 
home office of the company and there approved. Statements 
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made by defendant in said application were copied upon said 
policy, and upon renewals thereof, made in 1911-12, were by 
express terms made a part of the same. By the terms of his 
application assured warranted all statements contained in it to 
be true, in the following language :— 

“(14) This agreement is made in consideration of the pre- 
miums and’ of the statements contained in the said schedule in- 
dorsed hereon and made a part hereof, which statement the as- 
sured makes on acceptance of this policy and warrants to be true, 
and this policy and schedule contain the entire contract except 
as the same may be affected by any table of rates and classifica- 
tion of risks filed by the company with the insurance department 
of the state wherein the policy is issued or delivered.” 

The policy was for $3,000 and provided for payment of the 
full sum in case of loss of life, indemnities to be doubled if the 
loss was sustained by assured riding as a passenger in a public 
conveyance, with a further provision for increased indemnity if 
the policy was renewed continuously. 

The provisions as to loss of life, and notice of any loss, are 
as follows :— 

“Loss of life shall be deemed to mean death of the assured 
from bodily injuries, not intentionally self-inflicted, which in- 
dependently of all other causes are effected solely and exclu- 
sively by accidental means, resulting in ninety days of the event 
causing such bodily injuries, or resulting during a period of 
total disability as herein defined and within 200 weeks of the 
event causing such bodily injuries as aforesaid.” 


For notice of loss, are as follows :— 

“Written notice of any loss for which claim is to be made, 
with full particulars thereof, must be given to the company at 
its home office in New York City by the assured, the beneficiary 
or legal representative, within twenty days from the event caus- 
ing the injury, unless such notice shall be shown not to have 
been reasonably possible. Affirmative proof of death or of 
loss of hand or foot or of sight or of duration of any disability, 
must also be furnished to the company at its home office in 
New York City within sixty days of the time of death or of 
loss of hand or foot or of sight or of the termination of dis- 
ability. The company agrees to pay the indemnity due hereunder 
within sixty days after receipt at the home office of the company 
of due proof of such claim.” 


The policy expressly provided that the insurer should not 
be liable for any loss caused or contributed to by suicide, illness, 
or disease, or by disappearance, whether assured be sane or 
insane. 

By their terms the renewal certificates issued to deceased ex- 
pressly stated that the insurance was continued in force subject 
to all such conditions and warranties, both written and printed. 
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whether indorsed upon the policy or attached thereto, provided 
the statements and warranties contained in such policy indorsed 
thereon or attached thereto remained and were true at the date 
of issuing the renewal certificates and nothing had occurred, 
known to assured, rendering the hazard greater or different than 
originally represented. 

Upon her return to Grand Rapids, plaintiff notified La Bare, 
defendant’s special agent, of the time and manner of her hus- 
band’s death and through him presented to the company proofs 
of loss. Payment was refused on the grounds before referred to, 
and also because notice was not given nor proofs of loss furnished 
according to the terms of the policy. 

The statements in insured’s application which defendant claims 
were false are as follows :— 

“Statement 14. I have never made claim nor received indem- 
nity for any accident, disease or illness, except as follows: No 
exceptions.” 

“Statement 16. My habits of life are correct and temperate; 
my hearing and vision are unimpaired; I have never been af- 
flicted with hernia, articular rheumatism, cataract, any disease of 
the eye, nor insanity, and I am in sound condition mentally and 
physically, except as follows: No exceptions.” 

“Statement 17. I have not been disabled nor have I received 
medical or surgical attention during the past five years, except 
as follows: No exceptions.” 

In support of its claim that said statement 14 was untrue, de- 
fendant points out the following in plaintiff’s affidavit, as bene- 
ficiary, making proofs of loss :— 

“Had deceased ever received indemnity from a life, health, 
benefit or accident insurance company, association or order? 
(A) $30 from Travelers of Hartford, Conn. Injury to knee.” 


[1] When and under what circumstances this was paid is 
not shown. La Bare, defendant’s general agent, who assisted 
plaintiff with her proofs or loss, testified that deceased carried 
with him a policy in the Hartford for several years. Plaintiff 
testified her husband did not tell her about his business affairs 
and she had no knowledge of the collection of $30 as stated. 
Manifestly, the fact alleged to have been misrepresented has 
no relation to the cause of death. Under the circumstances of 
this case, it cannot be said as a matter of law that this amounted 
to a material and prejudicial misrepresentation which necessarily 
worked a forfeiture of the policy. At most, it became a matter 
for the jury. Hann vs. National Union, 97 Mich. 513, 56 N. W. 
834, 37 Am. St. Rep. 365. The answers to statements 16 and 17 
are more directly related to the cause of loss and involve more 
serious consideration. 

{2, 3] It is shown both by plaintiff’s testimony and proofs of 
loss that deceased had experienced ill health and received medical 
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attention at times for several years before his death, although 
the testimony wavers somewhat as to the nature and extent of 
his troubles. He was an old resident of Grand Rapids, sixty-five 
years of age, an officer of the Grand Rapids Brewery Company. 
in charge of its bottling department, and had been one of its 
directors for over twenty years” His health had been such that 
in 1910 he visited Europe and took baths at Bad-Neuheim, Ger- 
many, from which he was benefited. When abroad he was treated 
by, and consulted with, two physicians, Doctor Pappe, of Baden 
Neuheim, and Doctor (Professor) Mattias, of Cologne and Mar- 
burg. In December, 1911, at his home in Grand Rapids, -he 
suffered a severe illness, accompanied by profuse bleeding at 
the nose, and when Doctor Hutchinson, his physician, was called, 
was excessively weak, breathing with difficulty and his radial 
pulse gone. He revived, under the doctor’s treatment, from this 
attack, and his general condition improved for a time. In his 
certificate, which was part of plaintiff’s proofs of loss, the doctor 
certifies as follows :— 

“October 12, 1912. This is to certify that I have treated Mr. 
-aul Rathman, deceased, more or less for the past four or five 
years and quite constantly during the last year of his life. His 
illness was of such a nature that at times he had great difficulty 
in breathing; during this time more or less stupor prevailed; 
during these attacks there were periods of mental aberration, 
during which time he was certainly irresponsible. 


“R. J. Hutchinson, M.D.” 


Upon the trial Doctor Hutchinson testified that prior to the 
serious illness of 1911 he had not visited deceased professionally 
at his home, but had treated him at different times for four or 
five years as he would “any other person with some minor ail- 
ment”; that insured recovered from the serious attack referred 
to and later made visits to the doctor’s office, became better again, 
and his general condition improved; that he was, however, weak 
—not well-—and during the spring the doctor gave him a tonic 
to build him up, but did not think he ever fully recovered. The 
doctor appears to refrain from naming his patient’s ailments, 
whether minor or major, and seemed reluctant to admit on cross- 
examination that he had not fully recovered. 

On April 27, 1912, deceased, accompanied by his wife, started 
for Europe, going to Bad-Neuheim, where he again took baths. 
While abroad he became better at times and traveled some, but 
finally, while at Berlin, his condition became serious, and a phy- 
sician was called to attend him. On July 8th he started, ac- 
companied by plaintiff, for Bremen to take ship for home. Dur- 
ing his stay in Europe he was again treated by Doctor Mattias, 
at Marburg, where he remained for two weeks, returning to 
Neuheim again for baths. The physician who attended him in 
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Berlin accompanied and cared for him until on board the 
boat at Bremen. His condition had then become such 
that it was necessary to carry him and he was moved 
in an ambulance. On board the boat he was out of his 
head part of the time—for about three hours the first 
night—had difficulty in breathing, his heart bothered him, and 
he was at times propped up in bed in his stateroom where he re- 
mained, not being out of his berth except for temporary necessi- 
ties. He was rational at times and at times out of his head, said 
little, but manifested an anxiety to get home. They occupied an 
outside stateroom which opened upon a short passageway leading 
out to the open deck, around which was a railing. On the even- 
ing of July 10th, at about 10:05 o’clock, assured disappeared over- 
board, under the following circumstances as stated by plaintiff 
in her proofs of loss and confirmed by her testimony at the trial :— 

“While lying in my berth, I heard the door of our cabin close, 
and I immediately followed him to the deck (he was clad in his 
nightshirt) just in time to grab his hand, his body being on out- 
side of railing, and the next thing I heard was a splash in the 
water. We were returning home from Europe, left Bremen 
July 9, 1912.” 

She testified that at the time she caught him he was over the 
railing, holding by his hand which she seized, but was torn from 
her before the steward, who came running when she screamed, 
could reach her; that the night was foggy and the sea then 
rough. 

Plaintiff testified, “No physician that we ever consulted ever 
made any statement as to what Mr. Rathman’s trouble was,” 
although the following appears in her affidavit in proofs of loss :— 

“What diseases or ailments did the deceased have on or about 
July 10, 1912? A. Specialists claimed he had kidney trouble.” 

Doctor (or Professor) Max Mattias, who made an affidavit for 
her proofs of loss as “attending physician,” stated in said affi- 
davit that he was director of the Medical University Clinic at 
Marburg; that he examined deceased in private clinic at Cologne 
in 1910 and at Marburg in 1912; treated him in May, June, and 
July, 1912; that he found him afflicted with chronic nephritis, 
uremia, arteriosclerosis, and hypertrophy of the heart; that 
the duration of his last illness was “several years,” the predis- 
posing cause being arteriosclerosis. Doctor Vandenburg, of 
Grand Rapids, testified as an expert that chronic nephritis is of 
long duration, always a few years and, as a rule, many years; 
that “it takes a long time to get a hypertrophied heart”; that 
in some forms and stages of nephritis albumen is not found 
in the urine, while Doctor Hutchinson testified that nephritis 
could not exist without showing albumen in the urine; that he 
made careful examination of assured in December, 1911, and 
found no trouble with the urine; that there is no way of telling, 
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from an examination, how long standing nephritis may have 
been, and “it would be guesswork how long that attack had 
lasted.” These matters upon which the testimony is in conflict 
would, of course, present questions for a jury if controlling; 
but, aside from this somewhat conflicting evidence of experts at 
the trial, the undisputed evidence produced by plaintiff shows 
that before, and at the time, assured was taken on board the 
ship, he was very ill, in a serious condition requiring that he 
be moved in an ambulance, his heart troubling him and breath- 
ing with difficulty, his mind affected—“out of his head” at times 
—confined to his stateroom and bed on board the boat, stricken 
with nephritis and its complications, the same disease with which 
the expert whom he consulted on both his trips to Europe found 
him afflicted, in a chronic condition, two years previous. 

This is purely an accident policy, covering loss of life “from 
bodily injuries, not intentionally self-inflicted, which indepen- 
dently of all other causes are effected solely and exclusively by 
accidental means,” and it is further plainly provided in the con- 
tract of insurance that the insurer shall not “be liable for any 
loss caused or contributed to by illness or disease or disappear- 
ance or by suicide, whether the assured be sane or insane.” ‘These 
provisions applied to the facts leading up to and surrounding 
the assured’s death present the most meritorious and serious 
questions arising in the case. 

Incidental to and bearing directly upon this feature is the 
statement, made a part of the policy of the insured, warranted 
to be true, and reaffirmed by accepting a renewal certificate in 
March, 1912, that he had not been disabled nor received medical 
or surgical attention during the past five years. The materiality 
of the statement is obvious in this case. That such statements 
in assured’s application, when attached to and made part of 
the policy, are affirmative warranties in the contract, in accident 
as well as life insurance, is well settled. May on Insurance 
(4th Ed.) §§ 158, 159; Bonewell vs. N. A. Accident Ins. Co., 
167 Mich. 274, 132 N. W. 1067; Ann. Cas. 1913A, 847. 


It must be conceded as largely conjectural whether assured’s 
death was accidental or intentional and suicidal. There are evi- 
dential facts in the case persuasive of the latter view, while the 
legal presumptions against self-destruction are in favor of the 
former. Conceding, however, that it was accidental, plaintiff 
cannot recover if the accident was caused or contributed to by 
illness or disease. ‘The trial court so held, but adopted the view 
that this was an issue of fact for the jury. 

The burden of proof was upon the plaintiff to prove acci 
dental death within the terms of the policy. ‘The question oi 
remote and proximate cause as applied in negligence cases is 
not controlling under the provisions of this contract of insur- 
ance. It may be said that the proximate cause of death was 

Vol. XLVI—26. 
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falling from the ship into the ocean and drowning; but if there 
was a causal relation between the concededly serious illness 
with which the insured was then suffering and the fatal event, 
even if accidental, there can be no recovery. 

The attending facts and circumstances of assured’s death, 
and events leading up to it, are established by plaintiff’s proofs 
and undisputed. There was no question as to the proximate 
cause of death and positive proof of debilitating disease, ap- 
parently to a point of helplessness, which seriously impaired 
both his natural strength and judgment, and the free, full, and 
normal exercise of his faculties in protecting himself from harm 
or accident, particularly when in a strange place, on shipboard, 
traveling by sea. While so traveling, he had been by his illness 
confined to his stateroom and berth—feeble, distressed in breath- 
ing, his heart troubling him, and his mind unbalanced at times. 
He had then been confined to his bed most of the time for 
“about twenty days” with disease of the kidneys designated by 
his physicians “chronic nephritis,” complicated by enlargement 
of the heart and uremia, a condition resulting from retention in 
the blood of waste products of the system which would nor- 
mally be eliminated by the kidneys. About ten o’clock of the 
second night out, which was rough, dark, foggy, and very damp, 
just after plaintiff had lain down and closed her eyes, he arose 
from his berth and slipped out upon deck, followed immediately 
by plaintiff, who heard him‘close the door, and when she over- 
took him he was outside the deck railing, and as she seized his 
hand it was torn from her, and “there was a splash in the 
water” as he disappeared. The facts are undisputed, and the 
conclusion is unavoidable that this catastrophe, whether inten- 
tional or not, had causal connection With, and was attributable in 
whole or in part to, his illness and the disease which so impaired 
both his normal mental and physical ability to guard himself 
against accidents. 

In the case of Carr vs. Pac. Mutual Ins. Co., 100 Mo. App. 602, 
75 S. W. 180, plaintiff, while ill of la grippe in a hospital, suf- 
fering with a high fever and delirious, escaped from his nurse, 
who had left him for a few moments, and jumping out of a 
window fell a distance of 20 feet receiving serious injuries. 
He brought action against defendant on an accident policy issued 
by it to him which by its terms did not cover or insure against 
“injuries, fatal or otherwise, received while or in consequence 
of being or having been under the influence of or affected by, or 
resulting directly or indirectly, in whole or in part, from intoxi- 
cants, anesthetics, etc. * * * or any disease or bodily in- 
firmity, * * *” etc. In deciding that under this policy, as 
applied to the undisputed facts, there should have been a directed 
verdict for defendant, the court said in part :— 
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“We can appreciate the theory that if the individual is sick, 
and that he merely suffers from an accident which happens to 
him while sick, but is not brought about as a result of such 
sickness, the sickness is neither the proximate nor remote cause 
of his injury. * * * But the question presented under the 
terms of the policy is not whether the plaintiff’s sickness was: 
the proximate and immediate cause of his injury, but whether 
injury was directly or indirectly caused by his disease. 

* * For the reasons given, we are of the opinion that plain- 
tiff’ injury was the direct result of his sickness; and whether 
it was or was not is immaterial, for it cannot be denied ‘that it 
was not at least the indirect result of his condition. In either 
event the defendant would not be liable under the terms of the 
policy.” 

We are impelled to conclude it affirmatively appears from the 
undisputed evidence in this case that the assured’s death was 
not occasioned by an accident independent of all other causes, 
but was contributed to by, and the result of, the illness or disease 
with which he was afflicted. 

The judgment is therefore reversed, without a new trial. 


—_————+@———_— 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


NEWMAN 
vs. 
STANDARD ACCIDENT INS. CO. (No. 11675.)* 


1. INSURANCE—ACCIDENT INSURANCE—“SEVERANCE AT OR 
ABOVE JOINT.” 


Where an accident insurance policy provided that one-third of the prin- 
cipal sum should be payable for the loss of the thumb and index 
finger of either hand by severance at or above the metacarpophalan- 
geal joints, while, to entitle insured to recover for loss of such 
members, an amputation need not coincide with the line of articulation 
of the joint, but only be such as to destroy the joint as a joint, as 
an anatomical mechanism, an amputation of the thumb and finger 
two-eighths and three-eighths of an inch, respectively, below the 
articulation of the named joint, did not entitle the insured to recovery. 


(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 
2. INSURANCE—CONSTRUCTION OF POLICIES. 


Insurance policies must be construed in favor of the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 

Dig. § 146.) 

* Decision rendered, June 14, “1915. Rehearing denied, July 2, 1915. 
177 S. W. Rep. 803. 
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3. INSURANCE — ACCIDENT INSURANCE — CHARACTER OF 
INJURY. 

In grading compensation to the character of the injury, where an accident 
insurance company stipulates that a severance of a thumb or finger 
must be at points specifically named before the sum named as payable 
for that character of injury shall be due, the courts must enforce the 
stipulation. 


(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


Appeal from Circuit Court, Jackson County; T. J. Seehorn, Judge. 

Action by Chester Newman against the Standard Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed, and 
cause remanded, with directions. 


Warner, Dean, McLeod & Langworthy, of Kansas City, for Appellant. 
Hogsett & Boyle, of Kansas City, for Respondent. 


Evuison, P. J. 

Plaintiff held an accident policy of insurance issued to him by 
defendant in the principal sum of $7,500. He was hunting 
rabbits, and while getting through a wire fence his gun was dis- 
charged into his left hand, so that it became necessary to amputate 
the thumb and the next, or index, finger. The policy contained 
the following provision :— 

“For the loss of thumb and index finger of either hand by 
severance at or above metacarpophalangeal joints, one-third of 
the principal sum” of $7,500. 

Other parts of the policy provided for weekly indemnity for 
loss of time arising from other character of injuries. Plaintiff’s 
action is to recover one-third the principal sum under the clause 
quoted. Defendant denies that he has such right, but concedes a 
liability for weekly loss of time, and offered to have judgment 
rendered therefor. 


The joints named are: those connecting the thumb and finger 
with the body of the hand. Whether the severance, or amputa- 
tion, by the surgeon was at the joints, or below them, is the 
question in dispute. Plaintiff insists on the former, and de- 
fendant on the latter. 

[1] The facts were these: The actual cutting, or severance, 
was through the bone of the thumb and finger two-eighths and 
three-eighths of an inch, respectively, below the articulation, or, 
to express it differently, below the point where the ends of the 
bones in the body of the hand and in the thumb and finger come 
together. It was far enough below to leave two stubs of the 
thumb and finger bones plainly to be seen in the X-ray picture 
taken of his hand, and plainly showing two ends or heads of the 
bones jointed together, the articulation not disturbed in either 
the thumb or finger. The evidence also showed that plaintiff could 
move, or work, these joints. 





A.& H.] Newman vs. Standard Accident Ins. Co. 383 


But it was shown by plaintiff that there are structures which 
enter into the formation of a joint; these being bone, cartilage, 
ligament, fibro cartilage, and synovial membrane. Some of these 
extend considerably above and below the point of articulation or 
contact of the ends of the two thumb bones and the two finger 
bones; and some of these are at the ends and some compose the 
covering of these ends of the bones. Plaintiff’s position is that 
severing either of the ends of these bones, though so far away 
from the point of articulation as to leave a stub three-eighths of 
an inch long, in severing the joint. 

But it seems to us that plaintiff confounds the “structures” 
below the point of articulation which are necessary to sustain a 
joint, with the joint itself. This is shown by the first expert 
witness in his behalf, who stated that :— 

“A ‘joint’ consists of the head of the bones entering into that 
joint, its cartilage, its ligaments, and its synovial membrane.” 

If the ends of the two boards are joined, there is a joint. The 
boards may be held in place, that is, the joint may be sustained 
by nailing a board on either side, extending each side of the point 
or junction, say, for three feet. These side pieces hold the boards 
together and thereby sustain the joint, but no one would think 
of calling them the joint itself; and, if a carpenter was ordered 
to take his knife or saw and sever the boards at the joint, it 
would not occur to him that he was complying with the order by 
cutting through the boards at a point away from the junction 
and leaving the end of each board undisturbed. In severing the 
side boards (and one of the main boards), he would be severing 
the structure which held the ends of the two main boards in 
apposition, but he would not disturb the joint. The contract, in 
using the word “joint,” fixed a place, a point, of severance; it 
had no reference to the structures which must exist in order that 
a joint may be made. We do not mean to hold that for the 
severance to be “at the joint,” within the meaning of the policy, 
it must follow and coincide with the line of articulation, but only 
that it must be such as destroys the joint as a joint; that is, as 
an anatomical mechanism. ‘That is to say, the joint must be 
dismembered. 

[2, 3] In this view we are not subverting a rule which re- 
quires a liberal construction of insurance policies in favor of the 
insured. In grading compensation to the character of injury, 
the company has a right to stipulate that the severance shall be 
at the exact point specifically stipulated, before the sum named 
for that character of injury shall be due. And, when thus 
plainly expressed, the courts must enforce them. Thus in Wiest 
vs. U. S. H. & A. Ins. Co., 186 Mo. App. 22, 171 S. W. 570 
(St. Louis Court of Appeals), the policy provided for insurance 
for the “loss of one hand * * * by severance at or above 
the wrist joints.” The insured lost all of his hand except his 





384 Insurance Law Journal Vol. 46. [Sept., 1915. 


little finger. “The thumb and three fingers were removed, to- 
gether with a large portion of the palm.” But the little finger 
and a portion of the palm which supported it were not removed ; 
though the finger was permanently paralyzed. The court held, 
through Allen, J., that no cause of action could exist “without 
proof of the actual physical severance” of the hand “at or above 
the wrist joint.” The same effect in Stoner vs. Yeomen of 
America, 160 Ill. App. 432. 

And in Fuller vs. Insurance Ass’n, 122 Mich. 548, 81 N. W. 
326, 48 L. R. A. 86, 80 Am. St. Rep. 598, the provision of the 
policy was that liability arose when there was an amputation of 
the whole hand or foot, and the insured had only one-third of his 
foot cut off by the surgeon. It was held that there was no cause 
of action, notwithstanding that the entire foot was rendered 
useless; the court saying that the insurance was not for loss of 
the whole foot, which might mean loss of use of the whole foot, 
but was for an injury which shall cause an amputation of the 
whole foot. The latter being the plain contract of the parties, 
the court could not substitute another. 

In Mady vs. Switchmen’s Union, 116 Minn. 147, 133 N. W. 
472, the insurance provision, though awkwardly expressed, 
covered a loss by physical separation “of four fingers of one 
hand, at or above the third joint; or of three fingers and thumb 
of one hand at or above the third joint.” The insured’s hand 
was crushed, resulting in the amputation of the second, third, and 
fourth fingers, above the third joint. The bone in the palm of 
the hand connecting with the remaining finger was injured, and 
an inch and a half of it was removed, which resulted, in great 
part, in destroying the use of that finger. But, for the reason that 
it remained on the hand, the court held that four fingers had not 
been amputated and no liability accrued under the plain terms of 
the contract. 


In Brotherhood of Trainmen vs. Welsch, 103 N. E. 759 (S. C. 
Ohio, October, 1913), the insurance became effective when the 
insured “shall suffer the amputation or severance of an entire 
hand at or above the wrist joint.” The insured had his entire 
hand so crushed that it became useless, but only the thumb was 
amputated. It was held that there was no cause of action under 
the provision quoted. 

[4] Plaintiff offered evidence of surgeons, as experts, to prove 
the anatomical, or scientific, meaning of the word “joint” as 
applied to the finger, and that the amputation below the place of 
articulation was at the joint. Defendant objected to such evi- 
dence on the ground that the interpretation of the contract was 
for the court, that there was no ambiguity in its terms, and that 
the construction of the contract was addressed to the court. These 
objections were overruled. We think they should have been sus- 
tained. There was no ambiguity in the contract, and it was for 





A.&H.] Newman vs. Standard Accident Ins. Co, 385 


the court, not the jury, to say what it meant. Bolt & Nut Co. 
vs. Caldwell, 240 Mo. 358, 144 S. W. 472; Brannock vs. Elmore, 
114 Mo. 55, 64, 21 S. W. 451; Rogers vs. Modern Brotherhood, 
131 Mo. App. 353, 111 S. W. 518; Gerhart vs. St. Ry. Co., 132 
Mo. App. 546, 549, 112 S. W. 12; Wilmarth vs. Insurance Co., 
168 Cal. 536, 546, 143 Pac. 780; Fuller vs. Insurance Co., 70 
Conn. 647, 677, 41 Atl. 4. In the first of these cases the Supreme 
Court said :— 


“The problem in this case is not to declare the delicate gradua- 
tion of meaning which the term ‘require’ takes when expanded as 
a synonym, but to ascertain its natural import and accepted mean- 
ing in the particular sentence of the contract under review. ‘To 
do this, the law does not investigate the meaning of words in the 
abstract, but deals only with the concrete meaning in concrete 
contracts of the words used. All other inquiries are linguistic, 
not legal quests. ‘To serve its own purpose, the law puts itself 
in the shoes of the contracting parties and ascertains the natural 
and accepted sense of the words used in their agreement viewed 
in the light of the objects had in view and the circumstances sur- 
rounding the actors.” 

The word “joint,” like most others, may have more than one 
meaning; depending, of course, on the connection. It may mean 
a place where intoxicating liquor is illegally sold; and, when 
ordering a joint of beef for the table, it would mean a portion of 
the leg of the animal. But if the butcher were directed to sever 
the leg at the joint, he would not cut into the leg above or below 
that place without dismembering the joint. 


[5] Plaintiff takes the position that, if the evidence be con- 
ceded to be improper, defendant condoned the ruling by offering 
an instruction submitting that as an issue to the jury. When 
evidence is admitted over the protest of a party, he may offer 
instructions on the issue thus forced upon him, without waiving 
his exception to such issue being put into the case. The same 
remark will apply to the instructions. An instruction was given 
by the court for plaintiff submitting that issue to the jury, and 
one on the same subject was asked by defendant and given. There 
is ardent dispute between counsel as to which of these was given 
first in point of time. This particular phase of the matter is of 
no consequence, since the record shows that that issue was forced 
into the case over defendant’s objection and exception. Everhart 
vs. Bryson, 244 Mo. 507, 516, 149 S. W. 307. 

The judgment is reversed, and cause remanded, with directions 
to enter judgment for the plaintiff for the sum offered by de- 
fendant. All concur. 
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RELIANCE LIFE INS. CO. or Pirrssurcn, Pa., vs. GARTH. 
(No. 591.)* 


(Supreme Court of Alabama.) 


5. INSURANCE—RELEASE—BREACH OF SIMPLE CONTRACT— 
FORM AND REQUISITES. 


A release of a simple contract debt, or claim for breach of such contract, 
such as a policy of accident insurance, need not be in writing, or in 
any set form or words. 


(For other cases, see Insurance, Cent. Dig. § 1499; Dec. Dig. § 603; Re- 
lease, Cent. Dig. §§ 12-14, 16; Dec. Dig. § 6.) 


Appeal from Circuit Court, Sunter County; Bernard Harwood, Judge. 

Action by Marshall C. Garth against the Reliance Life Insurance 
Company of Pittsburgh, Pa. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

Transferred by law from the Court of Appeals. 


Charles A. Calhoun, of Birmingham, for Appellant. 
Stokeley, Scrivner & Dominick, of Birmingham, for Appellee. 


* Decision rendered, May 20, 1915. 68 South. Rep. 871. 





HALL vs. GENERAL ACCIDENT ASSUR. CORPORA- 
TION, Limrrep. (No. 5725.)* 
(Court of Appeals of Georgia.) 


1, INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
QUESTION FOR JURY. 


The court erred in awarding a nonsuit. 


(a) A clause in a policy of accident insurance, in which payment in the 
event of death is conditioned upon the requirement that the death 
shall result solely from an accidental cause, must be reasonably con- 
strued, most favorably to the insured, and must be so construed as 
to give effect to the manifest intention of the parties in entering into 
the contract. 

(b) Where an old man, large and heavy, and suffering from an incurable 
chronic affection of the kidneys, slipped and fell in a heap while 
endeavoring to step down from a sidewalk into the street, with the 
apparent intention of crossing the street diagonally, and death re- 
sulted in a few days thereafter, and there is no evidence that the 
insurer was not fully aware of the physical condition of the assured, 
the insurer is not necessarily relieved from liability upon its contract 


ac Decision rendered, Feb. 18, 1915. 85 S. E. Rep. 600. Syllabus by the 
ourt. 
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because the death may only have been accelerated by the fall; nor is 
the insurer relieved even if the chronic malady from which the insured 
suffered may have contributed to cause his death, for, if the fall was 
the sole proximate cause of the death, it would be immaterial that 
the physical condition of the insured aggravated his injury or hastened 
his death. 

(c) The question of proximate cause is one of fact, for determination 
by a jury; and in the present case the evidence in behalf of the plain- 
tiff authorized the conclusion that, though the insured might have 
died within a short time even if he had not received the injury in 
question, he would probably have lived for a considerable period of 
time, and would not have died at the time he did if he had not re- 
ceived the injury. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298, 1177, 1178, 
1556, 1732-1770; Dec. Dig. §§ 146, 454, 668.) 


3. INSURANCE—ACCIDENT INSURANCE—PROXIMATE CAUSE 
OF DEATH—SUBMISSION OF ISSUES—QUESTION FOR 
JURY. 

Upon the evidence adduced, the plaintiff was entitled to have the court 
submit to the jury the issue of fact as to whether the accidental injury 
or a pre-existing ailment of the insured was the proximate cause of 
his death, with an instruction that, to entitle the plaintiff to recover, 
the jury must be satisfied that the alleged injury was the proximate 
cause of his death. Whether the injury in this case was the proximate 
cause of the death was purely a question of fact, for it involved a 
determination, upon the evidence, of the relations between the alleged 
causes and effects, and nothing more; and not only might the jury 
have found that one of the causes was a mere condition, but when 
two or more causes may have contributed to an injury, and there is 
doubt, or the facts are of such a character that equally prudent 
persons would draw different conclusions as to which of the con- 
tributing causes was the efficient, dominant, and proximate cause, the 
question should be submitted to the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Error from the City Court of Macon; Robt. Hodges, Judge. 

Action by J. Elsworth Hall against the General Accident Assurance 
Corporation, Limited, etc. Judgment for defendant, and plaintiff brings 
error. Reversed. 


John R. L. Smith, of Macon, for Plaintiff in Error. 
Hardeman, Jones, Park & Johnston, of Macon, and Payne & Jones, of 
Atlanta, for Defendant in Error. 
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INTERSTATE BUSINESS MEN’S ACCIDENT ASS’N, 
oF Des Mornes, Iowa, vs. ATKINSON.* 
(Court of Appeals of Kentucky.) 


1, INSURANCE— ACCIDENT INSURANCE—INSANITY OF IN- 
SURED. 


A clause in an accident insurance policy providing that the insurer shall 
not be liable for injuries sustained while the insured is insane or 
not in full possession and normal exercise of all his faculties suspends 
the policy as to all losses, not merely those resulting from the acts 
of insured during the time he is insane, and bars recovery on the 
policy where the insured committed suicide at a time when he was 
so insane as not to understand the nature of his act. 


(For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.) 


2. INSURANCE — ACCIDENT INSURANCE—INSANITY OF IN- 
SURED. 


A clause in an accident insurance policy suspending the policy during 
the time the insured is insane is reasonable, not forbidden by law, and 
not contrary to public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


3. INSURANCE— ACCIDENT INSURANCE—INSANITY OF IN- 
SURED. 


A clause in an accident insurance policy suspending the policy during the 
time insured is insane differs substantially, not merely verbally, from 
the ordinary clause exempting the company from liability for suicide 
while the insured was insane, and which does not relieve the insurer 
from liability where the insured was so insane as not to understand 
the nature of his act. 


(For other cases, see Insurance, Cent. Dig. § 1185; Dec. Dig. § 465.) 


4. INSURANCE — CONSTRUCTION OF POLICIES — UNAMBIGU- 
OUS PROVISION. 


While an insurance policy is to be construed most strongly against the 
insurer wherever there are two constructions possible, a plain, easily 
understood clause exempting the company from liability under certain 
conditions cannot be disregarded. 


(For other cases, see Insurance, Cent. Dig. § 319; Dec. Dig. § 146.) 


5. eee INSURANCE—CONSTRUCTION OF 
POLICY. 


Where an accident insurance policy provided that there should be no 
liability for injuries received by the insured while he was insane, 
while he was not in full possession of his faculties, or while he was 
engaged in any act in violation of law or ordinance, the fact that 
the third clause relates to acts of the insured does not require the 
first two to be construed to apply only to acts of the insured so as 
not to be effective where the insured committed suicide while so 
insane as not to understand the nature of his act. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 
Miller, C. J., dissenting. 


* Decision rendered, June 18, 1915. 177 S. W. Rep. 254. 
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Appeal from Circuit Court, Nelson County. 

Action by Mary Gore Atkinson against the Interstate Business Men’s 
Accident Association, of Des Moines, Iowa. Judgment for the plaintiff, 
and defendant appeals. Reversed, with directions to dismiss the petition. 


R. M. Haines and Dunshee & Haines, all of Des Moines, Iowa, and 
Dallam, Farnsley & Means, of Louisville, for Appellant. 

John A. Fulton, N. W. Halstead, J. S. Kelley, E. N. Fulton, and G. S. 
Fulton, all of Bardstown, for Appellee. 


sa OOO 


ORDER OF UNITED COMMERCIAL TRAVELERS vs. 
SIMPSON. (No. 7254.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE — ACCIDENT INSURANCE—AC TION S—EVI- 
DENCE. 

In an action on an accident policy, evidence held to warrant a finding 
that deceased met his death through an accident contemplated by 
the terms of the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


2. INSURANCE — ACCIDENT POLICY — ACTIONS — QUESTION 
FOR JURY. 

In an action on an accident policy, the question of the cause of death 
is for the jury, where no one witnessed it. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


3. INSURANCE—ACCIDENT INSURANCE—REPRESENTATIONS. 

A statement by insured as to his habits with reference to intoxicants 
must be construed as to his habits at the time of the application, not 
before or after. 


(For other cases, see Insurance, Cent. Dig. § 676; Dec. Dig. § 297.) 


4. INSURANCE— ACCIDENT INSURANCE-ACTION S—EVI- 
DENCE. 

In a suit on an accident policy, evidence held to warrant a finding that 
insured’s statement that he did not use intoxicating liquors was not 
a misrepresentation. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


5. INSURANCE—ACCIDENT INSURANCE—DEFENSES. 

Under the direct provisions of Vernon’s Sayles’s Ann. Civ. St. 1914, 
art. 4948, an insurance company cannot defend on the ground of 
misrepresentations, where it did not, within ninety days after dis- 
covering the falsity of the representations, give notice to plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


* Decision rendered, May 1, 1915. Rehearing denied, June 5, 1915. 
177 S. W. Rep. 169. 
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Appeal from District Court, Dallas County; E. B. Muse, Judge. 
Action by Bessie Simpson against the Order of United Commercial 
Travelers. From judgment for plaintiff, defendant appeals. Affirmed. 


Harry L. Doud, of Columbus, Ohio, and Seay & Seay and Smith, 
Robertson & Robertson, all of Dallas, for Appellant. 

John L. Young and Thompson, Knight, Baker & Harris, all of Dallas, 
for Appellee. 


AMERICAN NAT. INS. CO. vs. FULGHUM. (No. 461.)* 
(Court of Civil Appeals of Texas. El Paso.) 


2. INSURANCE— ACTION ON POLICY —RECOVERY — SUFFI- 
CIENCY OF EVIDENCE. 

In an action on a policy against bodily injury effected directly and inde- 
pendently of all causes through external, violent, and accidental 
means, excepting accidents resulting directly or indirectly from en- 
tering or trying to enter a movable conveyance using steam as a 
motive power, wherein plaintiff claimed that he was struck by a 
projection from a freight car and thrown under the train, and de- 
fendant claimed that he was injured while attempting to board the 
train, evidence held not to sustain a verdict for plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 

On Rehearing. 


3. INSURANCE—LIABILITY—INTEREST—RIGHT TO RECOVERY 
—PLEADING. 

Where plaintiff in his petition in an action on an accident insurance 
policy confined his claim to the indemnity specified therein, and at- 
torney’s fee, and the 12 per cent damages allowed by Rev. St. 1911, 
art. 4746, without asking for interest or for damages sufficient to 
cover interest, interest was not recoverable. 


(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


4. INSURANCE—LIABILITY—INTEREST. 

Under Rev. St. 1911, art 4977, making 6 per cent the legal rate of interest 
on sums due and payable under written contracts, interest is re- 
coverable upon the amount contracted to be paid in an insurance 
policy. 

(For other cases, see Insurance, Cent. Dig. § 1494; Dec. Dig. § 598.) 


5. INSURANCE—LIABILITY—PAYMENT. 


Under an accident insurance policy not specifying when an accrued in- 
demnity should be payable the liability accrues when the accident 
occurs, and payment should be made when proof of this liability is 
made to the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1493, 1494; Dec. Dig. 
§§ 597, 598.) 


* Decision rendered, May 27, 1915. On rehearing, June 24, 1915. 177 
S. W. Rep. 1008. 
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Appeal from District Court, Harris County; Norman G. Kittrell, 
Special Judge. ' 
Action by Tom Fulghum against the American National Insurance 


Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


Williams & Neethe, of Galveston, and Lane, Wolters & Storey and 
Paul Kayser, all of Houston, for Appellant. 


Barkley & Green and Dave D. Hughes, all of Houston, for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


KANSAS CITY COURT OF APPEALS. 


Missouri. 


FRANKEL et at. 


vs. 


MASSACHUSETTS BONDING & INS. CO. (No. 11650.)* 


1. INSURANCE—CAUSES OF LOSS—BURGLARY INSURANCE— 
“OUTSIDE OF THE SAFE.” 


Under a burglary insurance policy against loss of money and stamps 
taken from the safe by any person who shall have made entry into 
the safe by the use of tools or explosives applied directly to the 
outside thereof, there can be no recovery where the outer and middle 
doors of the safe were opened without tools or explosives, and then 
the inside frame containing the cash box was taken out and the 
cash box was broken open. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


2. INSURANCE—BURGLARY INSURANCE—CONSTRUCTION OF 
POLICY—CONSTRUCTION AGAINST INSURER. 


While an insurance policy is to be construed most strongly against the 
insurer, that rule applies only where the policy is susceptible of 
the meaning given it by insured, and does not authorize the court 
to construe a clause insuring against theft by force applied to the 
outside. of the safe to include theft by force applied to the cash box 
within the safe. 


(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) . 


3. INSURANCE—-RURGLARY INSURANCE—CONSTRUCTION OF 
POLICY. 

Where a burglary insurance policy insured against theft from a safe 
or safes by one who had made an entry into such. safe or safes 
by the use of tools or explosives applied directly to the outside thereof, 
but the schedule described only one safe, the expression “safe or 
safes” in the general clause could not be construed to include the 
locked cash box within the safe described in the particular schedule. 

(For other cases, see Insurance, Cent. Dig. §§ 1129, 1135, 1143; Dec. 
Dig. § 425.) 


Appeal from Circuit Court, Jackson County; Frank G. Johnson, 
Judge. 

Action by Daniel Frankel and others against the Massachusetts Bond- 
ing & Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Reversed. 


McCune, Harding, Brown & Murphy, of Kansas City, for Appellant. 
Grant I. Rosenzweig, of Kansas City, for Respondents. 


~ * Decision rendered, June 18, 1915, 177 S. W. Rep. a 
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TRIMBLE, J. 

[1] Plaintiff’s suit is founded upon a policy of burglary in- 
surance. There is no dispute over the facts. The only question 
involved is over the construction and interpretation of a phrase 
in the policy. It agreed to indemnify plaintiff for direct loss, 
by burglary, of money in current use, bullion, securities, un- 
canceled United States Government postoffice or revenue stamps, 
in consequence of the felonious abstraction of the same trom 
the safe, “by any person or persons who shall have made entry 
into such safe or safes by the use of tools or explosives applied 
directly to the outside thereof.” The sole controversy is over 
the meaning to be given the words “by the use of tools or ex- 
plosives applied directly to the outside thereof.” 

The safe in question is about 5 feet high and 3 feet wide, 
and was fireproof only. Photographs of the safe, when closed, 
and also when open, were introduced in evidence, and a minute 
description thereof was given in the testimony. From these it 
appears, without contradiction, that when one approaches the 
closed safe he sees two doors in front attached to hinges at 
the right and left sides of the safe, and with the edges of the 
doors meeting in a perpendicular line in the middle of the front 
face of the safe. These doors are locked with an ordinary com- 
bination lock, that is, a knob with a scale marked on the circle 
thereof, the turning of which manipulates the combination, and, 
when that is in proper position, then a twist of the little handle 
near the knob throws the bolt. The doors are then opened by 
taking hold of the two handles (one on each door) and pulling 
outward, whereupon the two doors, opening in the middle, 
swing outward and around to the right and left sides, respectively. 
These doors are something over 6 inches thick. When these 
outer doors are swung open there are disclosed to view two 
other doors closing, and with their edges fitting and meeting in 
a perpendicular line in the middle of the safe in the same man- 
ner as do the first two, except that there is no combination 
lock thereon, but only handles by the turning of which a latch 
is lifted or drawn back and the doors swing outward from the 
center of the safe as the others. There was an air space between 
the outer doors and these last doors, and the latter were of iron 
or steel, and probably an inch in thickness. When these last, 
or middle, doors are opened there is disclosed to view the in- 
terior of the safe arranged as follows: On the right-hand side, 
extending from the front to the back side of the safe and oc- 
cupying about one-third of the interior from the right to the 
left side, and running from the bottom nearly to the top, is a 
compartment for the storing of ledgers and account books. On 
the left side of the interior is a similar compartment of prac- 
tically the same dimensions and used for the same purpose. The 
middle third of the interior is separated from the other two- 
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thirds by thin wooden partitions on each side of the middle 
third. ‘The lower three-sevenths of this middle third forms an 
empty receptacle extending to the back side of the safe in which 
articles could be stored in the same manner as in the right and 
left compartments, though, of course, its capacity is not so 
large. ‘The next two-sevenths of this middle third are occupied 
by two wooden drawers one above the other, and above them was 
a little iron or steel door to the remaining two-sevenths of said 
middle space. In this compartment back of the little door the 
money, stamps, and other valuables of that kind were kept. 
This little door was locked with a key. On each side of this door 
and the little compartment back of it, and above the right and left 
compartments first above described, were pigeonholes in which 
papers and other small articles were stored. 

Some time during the night between May 2 and May 3, 1913, 
burglars entered plaintiff’s place of business, and after opening 
the outer doors first above described, and then the next, or mid- 
dle, doors, tore out the framework that held the cash box in 
place, and carried it to an upper floor of the building, where 
they broke it open and secured money and stamps to the amount 
of about $300. It is conceded that no marks of any tools or 
violence of any kind were found on either the outer or the 
middle doors. No scratches appeared on them, and it is not 
contended that they were forced in any way. Either the outer 
doors were not locked, or the burglars effecting an entrance to 
the safe were able to work the combination lock. The question 
then is: Does the loss come within the terms of the policy, 
which insured against felonious abstraction of money, etc., from 
the safe by persons who made entry thereinto “by the use of 
tools or explosives applied directly to the outside thereof” ? 

The policy does not extend blanket insurance for all loss by 
theft or burglary from the safe. The words “by the use of 
tools or explosives applied directly to the outside thereof” clearly 
and explicitly exclude insurance against a burglary or theft by 
anyone who knew the combination, or insurance against such 
crime committed when the combination was carelessly left un- 
locked. The insurance was carefully limited to a loss occasioned 
by a burglary committed by making an entry into the safe by 
the use of tools or explosives applied directly to the outside of 
the safe. Now, it is conceded that no tools or explosives were 
applied to the outer doors having the combination lock, and 
none were applied to the middle doors. As stated, the entire 
framework inside the safe, which held the money box, closed 
by the little iron door, was taken out of the safe and carried to 
an upper floor, where the money box was broken into. So far 
as the evidence shows, no tools were applied to the money box 
until after the whole framework of the interior had been re- 
moved from the safe and carried to the upper floor; so that 
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entry to the safe must have been obtained either because the 
combination was left unlocked, or because the one obtaining 
entry was able to work the combination. But the insurance pro- 
vided in the policy is for loss from a burglarious entry obtained. 
by the use of tools or explosives applied directly to the outside. 
How can it be said that the use of force upon the cash box,. 
which occupied only a small portion of the space in the interior 
of the safe, was an application “directly to the outside’? Cam 
the little door to the money box or drawer in the safe be con- 
sidered “the outside of the safe” any more than a door to the 
cupboard or sideboard containing the ‘family silver could be: 
deemed the outside of the house? 


[2] It is urged in plaintiff's behalf that insurance policies are 
to be construed in favor of the insured and against the company, 
and that, as the object of the policy was to insure the loss of 
the money, everything between the burglar and the money is 
to be considered the outside Of the safe, and therefore the little 
door to the money box is a part of the outside. In the first 
place, this argument tacitly assumes that the object of the policy 
is to afford a blanket insurance against loss of the money by 
any burglary, however effected, which, as we have. seen, is not 
the case. In the next place, while it is true that insurance 
policies are to be construed in favor of the insured and against 
the company, yet this is only permissible where there is room 
for construction. Such rule does not permit courts to remake 
policies or to change the face of their plain and explicit terms. 
The rule above mentioned is applied where the insurance con- 
tract “contains clauses of doubtful, ambiguous, ‘or conflicting 
meanings.” tna Life Ins. Co. vs. Kansas City Electric Light 
Co., 184 Mo. App. 718, 171 S. W. 580. It is enforced if the 
policy is “fairly and reasonably susceptible of two constructions.” 
Long Bros. Grocery Co. vs. United States, etc., Co., 130 Mo. 
App. 421, 110 S. W. 29. It is also enforced if the words em- 
ployed of themselves, or in connection with other language used 
in the instrument or in reference to the subject-matter to which 
they relate, are susceptible of the interpretation given them by 
the assured, although in fact intended otherwise by the insured. 
Stark vs. John Hancock, etc., Ins. Co., 176 Mo. App. 574, loc. cit. 
581, 159 S. W. 758. But where is there any doubtful, ambiguous, 
or conflicting terms in this policy? ‘The entry into the safe 
must be by the use of tools or explosives applied directly to 
the outside. When the cash box in the safe was reached and 
taken thence, the entry to the safe was made without tools or 
explosives or the use of violence of any kind, and the frame- 
work or partitions in the interior of the safe could not have been 
takén out until an entry to the safe had been made. Hence it 
would seem that to say the breaking open of the cash box after 
it had been taken out of the safe was an application of tools 
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“directly to the outside of the safe” is not a construction of the 
policy, but a remaking of it. It would be calling that which was 
clearly inside the safe the outside thereof, or at least a part of 
the outside. We are of the opinion that there is no room for a 
construction which will so pervert the plain and obvious mean- 
ing of a word of such common use and well understood meaning 
as the term “outside.” As said in First Nat. Bank vs. Maryland 
Casualty Co., 162 Cal. 61, loc. cit. 69, 121 Pac. 321, 325 (Ann. 
Cas. 1913C, 1170) :— 

“Before one is entitled to recover upon a policy of insurance 
it is essential that he bring himself within the express provisions 
of the policy. While in the construction of insurance policies 
the rule is that doubtful provisions are to be construed in favor 
of the insured and in aid of his right to recover thereon, the 
rule is equally well established that, where the terms of the 
policy are plain and explicit, the court can indulge in no forced 
construction of the contract to casf a liability upon the insurance 
company which it has not assumed.” 

Or as said in Mitchell vs. German Com’! Accident Co., 179 
Mo. App. 1, loc. cit. 7, 161 S. W. 362, 363 :— 

“Courts are not authorized to seize upon certain and definite 
covenants, expressed in plain English, with violent hands and 
distort them so as to include a risk clearly excluded by the in- 
surance contract.” 

If the words of the contract are so plain and unambiguous as 
to allow no meaning to be given them except the one naturally 
implied by the language, they must be enforced in their natural 
sense. Webb vs. Missouri State Life Ins. Co., 134 Mo. App. 
57€, 115 S. W. 481. As said in Wiest vs. United States, etc., 
Ins. Co., 186 Mo. App. 22,'29, 171 S. W. 570, loc. cit. 572 :— 

“If it appeared that the portions of the policy under considera- 
tion, when read and construed together, were at all ambiguous or 
of doubtful import, we should not hesitate in the least to ‘blandly’ 
resolve such ambiguity or doubt in favor of the insuted. Indeed, 
the policy should, if possible, be construed so as to effectuate 
the insurance, and not to defeat it.” 


But, where apt language is chosen to clearly indicate that the 

indemnity is for loss occasioned by an entry into the safe in a 
particular manner, we— 
“cannot ‘blandly’ construe the troublesome provision out of the 
contract, and disregard it altogether; for, however great may be 
our inclination or duty to protect a policyholder against intricate 
or obscure technical provisions designed for the avoidance of 
liability on the part of the insurer, we cannot make a contract 
for the parties.” 

In the case of First National Bank vs. Maryland Casualty Co., 


‘supra, there was a burglar proof chest inside the outer safe or 


vault, and the policy applied only to an entry effected by the 
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use of tools or explosives used against both. The proof was 
that tools were used only upon one, while the combination lock 
on the other was worked. ‘The company was held not to be 
liable. 

[3] Plaintiff can derive no help from the use of the words 
‘safe or safes” in the general clause of the contract relating 
to the use of tools and explosives when applied directly to the 
outside; since those words refer to the ‘safe or safes” described 
in the particular schedule of the policy in question, and that 
schedule described only one safe, namely, the safe hereinabove 
described. Hence the cash box inside the safe cannot be coi- 
sidered as itself constituting a second safe within a safe. 

Selieving that there is no room for any other construction than 
that afforded by the plain and natural meaning of the words em- 
ployed, we are constrained to reverse the judgment. 

It is so ordered. All concur. 


‘ 
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ZETNA ACCIDENT & LIABILITY CO vs. WHITE ev At. 
(No. 7232.)* 
(Court of Civil Appeals of Texas. Dallas.) 


1. INSURANCE—BURGLARY INSURANCE — DEFENSE — FALSE 
STATEMENTS — EVIDENCE OF MATERIALITY. 


Under Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4947, providing that any 
provision in an insurance policy that false statements shall render 
the policy void or voidable shall be ineffective, unless it appear that 
the statements were material to the risk, or contributed to the in- 
surer’s liability, a false statement in a burglary policy as to the owner- 
ship of a safe and the price paid for it was no defense to an action 
on the policy, in the absence of proof that such statements con- 
tributed to the loss or were material to the risk. 


(For other cases, see Insurance, Cent. Dig. §§ 658, 659; Dec. Dig. § 287.) 


3. INSURANCE—BURGLARY INSURANCE—SUBSEQUENT MIS- 
STATEMENTS—EFFECT. 

Any statements made by the insured to the insurer in good faith, relative 
to the safe, after issuance and delivery of a policy of burglary in- 
surance, in response to the latter’s request for information, when 
not required by the policy, cannot affect the insured’s rights, unless 
he agrees without consideration other than that originally inducing 
the issuance of the policy, that they shall do so; especially where 
the insurer’s request for information contains no warning that the 
information may be used, in case of loss, to defeat payment, and 
no opportunity is given for any arrangement to meet the changed 
condition, but insured is left in fancied security until a loss occurs. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


5. INSURANCE—BREACH OF WARRANTY—WAIVER. 


Where the insurer’s general agent inspected the burglarized safe im- 
mediately after the burglary, secured details of its construction and 
character, and thereafter promised*to pay the loss, and, as an 
incident to the adjustment, publicly exhibited a placard announcing 
that the loss had been adjusted on the date on which it occurred, 
any breach of warranty by the insured was thereby waived, though the 
policy provided that no condition should be waived except by a desig- 
nated officer in a designated way. 


(For other cases, see Insurance, Cent. Dig. §§ 1078-1082; Dec. Dig. § 397.) 


6. INSURANCE— BURGLARY INSURANCE— PROVISION FOR 
DAMAGES AND ATTORNEYS’ FEES—APPLICATION OF 
STATUTE— LIABILITY INSURANCE. 


Rev. St. 1911, art. 4746, providing that 12 per cent of the loss and a 
reasonable attorney’s fee for procuring a claim against a defaulting 
insurance company shall be paid the insured whenever the “life 
insurance company, or life and accident, health and accident, or 
life, health and accident company liable therefor shall fail to pay 
the same,” does not apply to policies indemnifying against loss by 
burglary, commonly known as liability insurance, though the com- 
pany issuing the policy also does an accident insurance business. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


* Decision rendered, May 8, 1915. Rehearing denied, June 5, 1915. 
177 S. W. Rep. 162. 
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Appeal from District Court, Dallas County; Kenneth Foree, Judge. 

Action by Lou White and others against the AZtna Accident & Lia- 
bility Company. From judgment for plaintiffs, defendant appeals. Af- 
firmed. 


Harry P. Lawther, of Dallas, for Appellant. 
Locke & Locke, of Dallas, for Appellees. 
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POE er ay. vs. CAMERON et at. (No. 19195[122].) 


(Supreme Court of Minnesota.) 


2. INSURANCE—SURETY BOND—ACTION FOR PREMIUM—DE- 
FENSE—DISCHARGE OF SURETY. 

That since the surety had in fact been discharged from liability, and was 
no longer holden on the bond, there was no consideration for the 
premiums thereafter to become due, and the discharge may be in- 
terposed in defense to the action. 

(For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.) 


3. INSURANCE—SURETY BOND—ACTION FOR PREMIUM—DE- 
FENSE—DISCHARGE OF SURETY. 

The mere failure of the principals in the bond to formally notify the 
surety of its discharge is not sufficient basis for holding them liable 
for premiums subsequently accruing. 

(For other cases, see Insurance, Cent. Dig. § 391; Dec. Dig. § 181.) 


Appeal from District Court, Hennepin County; J. N. Molyneaux, 
Judge. 

Action by Edwin W. Poe and others, as receivers of the United States 
Surety Company, against Aaron P. Cameron and others, copartners as 
Cameron & Company. Judgment for plaintiffs, and, from denial of 
motion for amendments of conclusions of law and for judgment or 
new trial, defendants appeal. Remanded, with directions. 


C. D. & R. D. O’Brien, of St. Paul, for Appellants. 
Arthur M. Higgins, of Minneapolis, for Respondents. 


* Decision rendered, June 11, 1915. 153 N. W. Rep. 129. Syllabus by 
the Court. 
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LIFE. 


UNITED STATES SUPREME COURT. 


EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED 
STATES, PLarntirF 1n Error, 


vs. 


COMMONWEALTH OF PENNSYLVANIA. (No. 263.)* 


CONSTITUTIONAL LAW—DUE PROCESS OF LAW—TAXATION 
OF FOREIGN LIFE INSURANCE COMPANY. 

The annual 2 per cent privilege tax imposed by Pa. act of June 28, 1895 
(P. L. 408), upon the gross premiums received by a foreign life 
insurance company from the business done within the state, may be 
levied upon premiums paid to the company outside the state by 
residents of Pennsylvania, without rendering the tax invalid as tak- 
ing property without due process of law. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 891, 892, 904-906; 
Dec. Dig. § 283.) 


In Error to the Court of Common Pleas of Dauphin County in the 
state of Pennsylvania to review a judgment entered pursuant to the man- 
date of the Supreme Court of that state, which reversed a judgment of 
the former court, holding that a foreign life insurance company need 
not pay the annual privilege tax upon premiums paid to the company 
outside the state by residents of Pennsylvania. Affirmed. 

See same case below, in the Supreme Court of Pennsylvania, 239 Pa. 
288, 86 Atl. 787. 

The facts are stated in the opinion. 


Charles W. Pierson, William S. Snyder, and Thomas De Witt 
Cuyler for Plaintiff in Error. 

William M. Hargest and Francis Shunk Brown, Attorney General 
of Pennsylvania, for Defendant in Error. 


Homes, J., delivered the opinion of the court. 

The Equitable Life Assurance Society of the United States, 
the plaintiff in error, does business in Pennsylvania. By an act 
of June 28, 1895, that state levies an annual tax of 2 per cent 
upon the gross premiums of every character received from busi- 
ness done within the state during the preceding year. The com- 
pany paid large taxes under this act, but appealed to the state 
courts from charges made by the state accounting officer in re- 
spect of premiums for the years 1906, 1907, 1908, 1909, and 1910, 
paid to the company outside the state by residents of Pennsyl- 
vania. The Supreme Court sustained the charge. 239 Pa. 288, 
86 Atl. 787. The whole discussion there was whether these items 
fell within the statute. On that point, of course, the decision of 





i Argued May | 5 and 6, 1915. Decision rendered, June 14, 1915. 35 
Sup. Ct. Rep. 829. 
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the state court is final, and as the company is a foreign corpora- 
tion and this is held to be a tax for the privilege of doing busi- 
ness in the state, it is obvious that the scope of the question before 
us is narrow, being only whether the statute as construed de- 
prives the company of its property without due process of law, 
contrary to the Fourteenth Amendment, as alleged. It is true that 
the plaintiff in error suggests a further infraction of that amend- 
ment in an assumption by the Supreme Court of an unproved fact: 
that the beneficiaries of the policies lived in Pennsylvania. But 
it is enough to answer that we understand the decision, when it 
uses the word “beneficiaries,” to mean parties to the contracts, 
the insured, and that the assumption was warranted by the record 
as to them. 

The grounds for the only argument open are that a state can- 
not tax property beyond its jurisdiction (Union Refrigerator 
Transit Co. vs. Kentucky, 199 U. S. 194, 50 L. Ed. 150, 26 Sup. 
Ct. Rep. 36, 4 Ann. Cas. 493); that it cannot effect that result 
indirectly by making the payment a condition of the right to 
do local business (Western U. Teleg. Co. vs. Kansas, 216 U. S. 1, 
54 L. Ed. 355, 30 Sup. Ct. Rep. 190; Pullman Co. vs. Kansas, 
216 U. S. 56, 54 L. Ed. 378, 30 Sup. Ct. Rep. 232; Ludwig vs. 
Western U. Teleg. Co., 216 U. S. 146, 54 L. Ed. 423, 30 Sup. Ct. 
Rep. 280); and that as it could not prohibit the contracts it 
cannot impose the tax (Allgeyer vs. Louisiana, 165 U. S. 578, 
41 L. Ed. 832, 17 Sup. Ct. Rep. 427). In aid of the effort to 
make the foregoing decisions applicable it is argued that this is 
a property tax. But, as we have said, the Supreme Court of 
Pennsylvania speaks of it as a tax for the privilege of doing 
business within the commonwealth; and whether the statement 
is a construction of the act or not, we agree with it so far, at 
least, as to assume, that if that characterization is necessary to 
sustain the tax, the Legislature méant to avail itself of any 
power appropriate to that end. 

Without going into any preliminary matters that might be 
debated it is enough for us to say that we agree with the Supreme 
Court of the state in its line of reasoning, applying it to the claim 
of constitutional rights which that court did not discuss. The 
question is not what is doing business within a state in such a 
sense as to lay a foundation for service of process there. It being 
established that the relation of the foreign company to domestic 
policyholders constituted doing business within. the meaning of 
the statute, the question is whether the company may be taxed 
in respect of it, in this way, whatever it may be called. We are 
dealing with a corporation that has subjected itself to the juris- 
diction of the state; there is no question that the state has a 
right to tax it, and the only doubt is whether it may take this 
item into account in fixing the figure of the tax. Obviously the 
limit in that regard is a different matter from the inquiry whether 
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the residence of a policyholder would of itself give jurisdiction 
over the company. The argument of the state court is that the 
company is protecting its insured in Pennsylvania equally whether 
they pay their premiums to the company’s agent in Philadelphia 
or by mail or in person to another in New York. 

These are policies of life insurance, and, according to the state- 
ment of the plaintiff in error, are kept alive and renewed to resi- 
dents of Pennsylvania by payments from year to year. The fact 
that the state could not prevent the contracts, so far as that may 
be true, has little bearing upon its right to consider the benefit 
thus annually extended into Pennsylvania in measuring the value 
of the privileges that it does grant. We may add that the state 
profits the company equally by protecting the lives insured, 
wherever the premiums are paid. The tax is a tax upon a privi- 
lege actually used. The only question concerns the mode of 
measuring the tax. Flint vs. Stone Tracy Co., 220 U. S. 107, 162, 
163, 55 L. Ed. 389, 417, 418, 31 Sup. Ct. Rep. 342, Ann. Cas. 
1912B, 1312. As to that a certain latitude must be allowed. It 
is obvious that many incidents of the contract are likely to be 
attended to in Pennsylvania, such as payment of dividends when 
received in cash, sending an adjuster into the state in case of 
dispute, or making proof of death. See Connecticut Mut. L. 
Ins. Co. vs. Spratley, 172 U. S. 602, 611, 43 L. Ed. 569, 572, 
19 Sup. Ct. Rep. 308; Pennsylvania Lumbermen’s Mut. F. Ins. © 
Co. vs. Meyer, 197 U. S. 407, 415, 49 L. Ed. 810, 814, 25 Sup. 
Ct. Rep. 483. It is not unnatural to take the policyholders re- 
siding in the state as a measure without going into nicer, if not 
impracticable, details. ‘Taxation has to be determined by general 
principles, and it seems to us impossible to say that the rule 
adopted in Pennsylvahia goes beyond what the Constitution 
allows. 

Judgment affirmed. 
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SUPREME COURT OF NEW YORK. 


APPELLATE Division. FourtTH DEPARTMENT. 





McCLEMENT 
vs. 


SUPREME COURT, I. O. F. (No. 287/131.)* 


INSURANCE—FRATERNAL INSURANCE—RIGHT TO INCREASE 
ASSESSMENTS—WHAT LAW GOVERNS. 

The right of a Canadian mutual fraternal benefit society, maintaining a 
subordinate court in New York, to increase the rate of assessments 
on a member of the New York court, is controlled by the law of 
Canada. 

(For other cases, see Insurance, Cent. Dig. §§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


Appeal from Trial Term, Jefferson County. 

Action by Henry C. McClement against the Supreme Court of the 
Independent Order of Foresters. From a judgment (88 Misc. Rep. 475, 152 
N. Y. Supp. 136) for plaintiff, defendant appeals. Reversed, and com- 
plaint dismissed. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and Mer- 


rell, JJ. 


Kellas, Genaway & Kellas, of Malone (Elliott G. Stevenson and 
Thomas G. Long, both of Detroit, Mich., and George H. Cobb, of Water- 


town, of counsel), for Appellant. 
William H. Gilman, of Watertown (John Conboy, of Watertown, of 


counsel), for Respondent. 


P PER CurraM. 

The plaintiff, a member of a subordinate branch or court of 
the defendant, a Canadian mutual fraternal assessment benefit 
society, challenges the defendant’s right to increase: the rate 
of its assessments upon him, because his court is located in this 
state, and his benefit contract was made and to be performed in 
this state, as he contends. 

We are of the opinion that this question has been decided ad- 
versely to plaintiff by this court in the Simmelink Case. Sim- 
melink vs. Supreme Court, Independent Order of Foresters, 
152 App. Div. 892, 136 N. Y.- Supp. 527; Id., 162 App. Div. 
934, 147 N. Y. Supp. 1141. That was a suit against this same 
defendant by a member of a local court of this state, to enjoin 
defendant from increasing the rate of the assessments, and 
judgment was rendered to that effect; but upon appeal to this 
court the judgment was reversed and a new trial ordered. While 
we held in that case that the action was prematurely brought, 


* Decision rendered, July 7, 1915. 154 N. Y. Supp. 700. 
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we also held that the right of the defendant to increase its rates 
is controlled by the laws of Canada, and not by the laws of this 
state. The case was again before this court after a new trial, 
and a judgment dismissing the plaintiff’s complaint was affirmed 
on the authority of our former decision. 162 App. Div. 934, 147 
N. Y. Supp. 1141. While the recent decision of the Federal 
Supreme Court in the case of Supreme Council of the Royal 
Arcanum vs, Green, 237 U. S. —, 35 Sup. Ct. 724, 59 L. Ed. —, 
decided June 1, 1915, reversing the Court of Appeals (206 N. Y. 
591, 100 N. E. 411), involved the question of the full faith and 
credit article of the Federal Constitution (Const. U. -S., art. 
4, § 1), the reasoning of the opinion in that case, as well as the 
decision in Canadian Southern Ry. Co. vs. Gebhard, 109 U. S. 
527, 3 Sup. Ct. 363, 27 L. Ed. 1020, seem to support the view that 
the law of Canada is controlling upon the question involved in 
the case in hand. 

We are therefore of the opinion that we are required to re- 
verse the judgment and dismiss the complaint, with costs, 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. First DEPARTMENT. 


ARCHER 


vs. 


EQUITABLE LIFE ASSUR. SOCIETY OF THE UNITED STATES. 
(No. 7534.)* 


INSURANCE—LIFE INSURANCE—DEFENSES—STATUTE. 

Under Insurance Law (Consol. Laws, c. 28) § 58, providing that every 
life policy shall contain the entire contract between the parties, that 
nothing shall be incorporated therein by reference to any constitution, 
application or other writing, unless indorsed on or attached to the 
policy when issued, and that all statements by the insured, in the 
absence of fraud, shall be deemed representations and not war- 
ranties, neither fraud and misrepresentation on the part of insured 
in procuring the issuance of the policy, nor a collateral agreement 
that it should not take effect until the first premium was paid during 
the good health of insured, neither of which was indorsed on or at- 
tached to the policy, could be set up as a defense to an action thereon. 


(For other cases, see Insurance, Cent. Dig. § 539; Dec. Dig. § 250.) 
Ingraham, P. J., dissenting, and Hotchkiss, J., dissenting in part. 


* Decision rendered, July 9, 1915. 154 N. Y. Supp. 519. 
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Appeal from Special Term, New York County. 

Action by Georgia C. Archer against the Equitable Life Assurance 
Society of the United States. From an order granting plaintiff’s motion 
for judgment on the pleadings, defendant appeals. Affirmed, with leave 
to defendant to serve an amended answer. 


Argued before Ingraham, P. J., and McLaughlin, Laughlin, Dowling, 
and Hotchkiss, JJ. 


Allan McCulloh, of New York City, for Appellant. 
John B. Stanchfield, of New York City, for Respondent. 


McLAvucHLin, J. 

On the Ist of- July, 1912, the defendant issued a policy of 
insurance upon the life of Joseph D. Carroll. After his death 
the beneficiary brought this action to recover thereon. After 
issue was joined, the plaintiff moved under section 547 of the 
Code of Civil Procedure, for judgment on the pleadings. The 
motion was granted, and defendant appeals. 

The complaint is in the usual form, with a copy of the policy 
attached thereto and forming a part thereof. The answer admits 
all of the material allegations of the complaint, and sets up two 
separate defenses of fraud and misrepresentation on the part 
of the insured in procuring the issuance of the policy, and also 
a collateral agreement to the effect that the policy was not to 
take effect until the first premium was paid during the good 
health of the insured; it being alleged that at the time the first 
premium was paid he was not in good health. 

I am of the opinion the order appealed from should be af- 
firmed. As to the first two defenses, the false representations 
relied upon as constituting a defense are, admittedly, not indorsed 
upon or in any way attached to the policy. The question pre- 
sented, therefore, is whether under section 58 of the Insurance 
Law such representations, even though not indorsed upon or 
attached to the policy, may be proved when the policy is sought 
to be enforced for the purpose of showing that it never had any 
legal inception by reason of the fraud practiced upon and mis- 
representations made to the insurance company. Section 58 of 
the Insurance Law provides :— 

“Every policy of [life] insurance issued * * * after Janu- 
ary 1, 1907, * * * shall contain the entire contract between 
the parties and nothing shall be incorporated therein by reference 
to any constitution, by-laws, rules, application or other writings 
unless the same are indorsed upon or attached to the policy when 
issued; and all statements purporting to be made by the insured 
shall, in the absence of fraud, be deemed representations and not 
warranties. Any waiver of the provisions of this section shall 
be void.” 

The appellant contends that the purpose of this section was 
merely to abolish the distinction between warranties and repre- 
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sentations, and to require that the entire contract shall be con- 
tained in the policy and the papers attached thereto. But it is 
quite evident that the Legislature had in mind an additional pur- 
pose, which was to prevent, so far as could be, controversies 
which had theretofore arisen between the insured and insurer 
as to the accuracy of the record of statements made by the 
former at the time the policy was applied for. Becker vs. 
Colonial Life Insurance Co., 153 App. Div. 382, 138 N. Y. 
Supp. 491. In the Becker Case action was brought to enforce 
a policy which recited that it was issued ‘in consideration of the 
application therefor,’ which was attached to the policy. The 
answer set up certain alleged false representations, some of 
which were a part of the medical examination and were not at- 
tached to the policy. At the trial the plaintiff moved to strike 
from the amended answer the allegations respecting the false 
and fraudulent character of any statements or representations 
contained in the medical examination. The motion was granted. 
The plaintiff had a recovery, and on appeal one of the questions 
presented was the ruling striking out the portion of the amended 
answer to which reference has been made. It was held that the 
motion was properly granted; that, the policy having stated 
that the consideration for it was the application of the insured, 
which was made a part of and annexed to it, the insurer could 
not, for the purpose of avoiding the policy, set out other al- 
leged misrepresentations as an inducing cause for its issuance, 
since section 58 of the Insurance Law required that every such 
policy should contain the entire contract, and nothing should be 
incorporated therein by reference to other writings not indorsed 
upon or attached to the policy. 

The question which we are now asked to pass upon, it seems 
to me, has been determined by this court. I am unable to see 
any distinction between this case and Murphy vs. Colonial Life 
Insurance Co., 163 App. Div. 875, 147 N. Y. Supp. 565. There 
an action was brought in the Municipal Court of the city of New 
York upon a policy of insurance in which the defendant set up 
as a defense false representations which were alleged to have 
been made in the application for the policy. The application was 
neither indorsed upon nor attached to the policy, and for that 
reason the trial court excluded evidence as to the alleged falsity 
of the statements made therein. The plaintiff had a recovery, 
and an appeal was taken to the Appellate Term (83 Misc. Rep. 
475, 145 N. Y. Supp. 196), where the judgment of the trial court 
was affirmed. Mr. Justice Seabury, who delivered the prevailing 
opinion, after referring to that part of section 58 of the Insurance 
Iaw which provides that all statements purporting to be made 
by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties, said :— 


“This clause is not an exception to the general rule declared 
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in the body of section 58. The clause, as I understand it, means 
that, if the insurer intends to claim that it was induced to enter 
into a policy by virtue of any statement of the insured, it must 
express that statement in the policy or attach it thereto, and such 
statement so attached shall be deemed a representation and not 
a warranty, but any statement so attached, whether a representa- 
tion or not, shall, upon proof of fraud, void the policy. Thus 
interpreted, the clause is given a meaning which does. not defeat 
the purpose of the statute.” 


On appeal, this court, in affirming the determination, said :-— 
“We agree with the Appellate Term in the construction of 
section 58 of the Insurance Law.” 


The legislative intent, as expressed in the section, seems to 
me clear. It is to require insurance companies, when issuing 
policies, to set out therein the entire contract of insurance, and 
every statement or representation which induced the company 
to enter into the agreement, and upon which it relied in so doing, 
if thereafter to be available as a defense to the policy, is to be 
annexed to and made a part of it. The construction thus given 
is fair to both parties. Notice is thus given that the insurance 
company relied, in issuing the policy, upon the truth of the state- 
ments and representations made. ‘To hold otherwise, it seems 
to me, is to entirely destroy one of the purposes for which the 
section was enacted. 2 

Nor is the alleged fourth defense available to the defendant. 
This is to the effect that there was an agreement that the policy 
was not to take effect until the first premium was paid during 
the insured’s good health. No such agreement is indorsed upon 
or attached to the policy, or referred to therein in any way. This 
alleged defense, therefore, is directly in conflict with section 58, 
which specifically requires that the palicy “shall contain the en- 
tire contract between the parties.” . Becker vs. Colonial Life 
Ins. Co., supra. 

The order appealed from is therefore affirmed, with $10 costs 
and disbursements, with leave to defendant to serve an amended 
answer, On payment of costs in this court and in the court below. 

Laughlin and Dowling, JJ., concur. 


IncRAWAM, P. J. (dissenting). 

I do not think that section 58 of the Insurance Law applies to 

a case where a contract of insurance is sought to be avoided by 
the fraud of the person obtaining the contract. That section 
provides that every policy of insurance shall contain the entire 
contract between the parties; that nothing shall be incorporated 
therein by reference to any constitution, by-laws, rules, applica- 
tion, or other writings, unless the same are indorsed upon or 
attached to the policy when issued; and that all statements pur- 
porting to be made by the insured shall, in the absence of fraud, 
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be deemed representations and not warranties. It seems to me 
clear that the object of this section was to prevent a policy being 
avoided by reason of a warranty or condition not incorporated in 
the policy itself, and that it has no application to a case where 
the policy itself is sought to be avoided as having been obtained 
by fraud. This intent of the statute seems to be emphasized by 
the language that :— 

“All statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not war- 
ranties.” 

Here the contract is sought to be avoided by a fraud, which 
avoids all contracts, and I can see no reason why a policy of in- 
surance shall be an exception to the general rule. What was 
said in the Becker Case, 153 App. Div. 382, 138 N. Y. Supp. 491, 
applied to a case where the defendant sought to inject as a de- 
fense to an action to enforce a policy a misrepresentation or 
breach of warranty by the assured. But where the insurance 
company comes in and alleges that the contract was ob- 
tained by fraud, in which the defendant must prove false repre- 
sentations, scienter, and reliance thereon by the insurance com- 
pany, I do not think this statute applies. 

I think, therefore, the order should be reversed, and the motion 
for judgment denied. 

HorcuHkiss, J. (dissenting in part). 

I concur with the Presiding Justice as to the application of sec- 
tion 58 of the Insurance Law to the second and third defenses. 
As to the fourth defense, I concur with Mr. Justice McLaughlin. 

The order should be reversed. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. IT'irst DEPARTMENT. 


STERN 


vs. 
METROPOLITAN LIFE INSURANCE CO. (No. 7614.)* 


1, CONSTITUTIONAL LAW—INSURANCE—INSURANCE AGENT 
—-LICENSE—DISCRETION OF SUPERINTENDENT OF IN- 
SURANCE—VALIDITY OF STATUTE. 

Insurance Law (Consol. Laws, c. 28) § 91, prohibiting the payment of 
any commission to an insurance agent having no certificate of 
authority, and providing that such certificate shall be issued by the 


* Decision rendered, July 9, 1915. 154 N. Y. Supp. 472. 
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Superintendent of Insurance only upon a written application on a 
iurm approved by the Superintendent of Insurance, and that the 
superintendent “shall have the right to refuse to issue or renew any 
such certificate in his discretion,” is not ‘Unconstitutional, as vesting 
in the superintendent an unrestricted discretion to grant or withhold 
a license. 


(For other cases, see Constitutional Law, Cent. Dig. §§ 94-102; Dec. 
Dig. § 62; Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


2. CONSTITUTIONAL LAW—IMPOSITION OF RESTRICTIONS— 
EQUALITY OF OPERATION. 


While the right of every person to pursue any lawful business is subject 
to the paramount right of the state to impose such restrictions as 
the protection of the public may require, this power must be exer- 
cised in conformity with the constitutional requirement that the re- 
strictions imposed shall operate equally on all persons pursuing or 
seeking to pursue such business under the same circumstances. 

(For other cases, see Constitutional Law, Cent. Dig. §§ 688-692, 693, 697- 
699; Dec. Dig. § 240.) 


3. CONSTITUTIONAL LAW —STATUTES—CONSTR U CTION IN 
FAVOR OF VALIDITY. 


Where a statute is susceptible of two constructions, by one of which 
it would be unconstitutional and the other not, the latter construction 
should be adopted. 


(For other cases, see Constitutional Law, Cent. Dig. § 46; Dec. Dig. § 48.) 


Appeal from Special Term, New York County. 

Action by Solomon Stern against the Metropolitan Life Insurance 
Company. [rom an order sustaining a demurrer to an affirmative defense 
in the answer, 154 N. Y. Supp. 283, defendant appeals.. Reversed. 


Argued before Ingraham, P. J., and Clarke, Scott, Dowling, and 
Hotchkiss, JJ. 


M. Angelo Elias, of New York City, for Appellant. 
Leonard Klein, of New York City, for Respondent. 


HorcHKiss,~f: 

[1] Plaintiff sues to recover commissions alleged to. have been 
earned by him in placing insurance with the defendant company. 
The defense demurred to alleges that the plaintiff had no license 
to act as agent, as prescribed by section 91 of the Insurance Law. 
This section provides that no life insurance company doing busi- 
ness in this state shall pay to any person any commission for 
services in obtaining new insurance, unless such person has pro- 
cured a certificate of authority to act as agent of such company 
as in the section provided, and that no person shall act as agent 
or receive any commission for services in obtaining new insurance 
for such life insurance company without procuring such a cer- 
tificate. The section further provides in part as follows :— 

“Such certificate shall be issued by the Superintendent of In- 
surance only upon the written application of persons desiring 
such authority, such application to be approved and counter- 
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signed by the company such person desires to represent, and shall 
be upon a form approved by the Superintendent of Insurance, 
giving him such information as he may require. The Superin- 
tendent of Insurance shall have the right to refuse to issue or 
renew any such certificate in his discretion.” 

The section was held unconstitutional by the court below on 
the ground that it vests in the superintendent an unrestricted dis- 
cretion to grant or withhold a license at his pleasure, unregulated 
by any common standards of qualification or conditions whatso- 
ever, and thus vests arbitrary power in the superintendent to pre- 
vent any person from pursuing a lawful calling. 

[2] The right of every person to pursue any lawful business 
or calling is, of course, subject to the paramount right of the 
state to impose such restrictions and regulations as the protec- 
tion of the public may require. People vs. Warden of City 
Prison, 183 N. Y. 223, 76 N. E. 11,2 L. R. A. (N. S.) 859, 
5 Ann. Cas, 325. This power must be exercised, however, in 
conformity with the constitutional requirement that the restric- 
tions imposed must operate equally upon all persons pursuing, 
or seeking to pursue, such calling or occupation, under the same 
circumstances. In Hauser vs. North British & Mercantile Ins. 
Co., 152 App. Div. 91, 136 N. Y. Supp. 1015, affirmed 206 N. Y. 
455, 100 N. FE. 52, 42 L.. R. A. (N. S.) 1139, Ann. Cas. 1914B, 
263, it was held that the Legislature has the right to regulate 
the business of soliciting fire insurance and to require that those 
seeking to engage therein shall first secure a license from the 
state authorities, although it was held in the same case that the 
section of the statute then under consideration was void, in that 
it undertook to limit the right to engage in the business of fire 
insurance agent or broker to such persons as intended to carry 
on such business as their principal occupation or in connection 
with a real estate business. It is not contended that the business 
of soliciting life insurance is, inherently, to be distinguished from 
that of soliciting fire insurance, and the two businesses were 
classed together by Mr. Justice Miller, who wrote for this court 
in the Hauser Case, 152 App. Div. 93, 136 N. Y. Supp. 1015. 

[3] I think the vice of the respondent’s position lies in the as- 
sumption that the statute is not susceptible of any construction 
save one which would make it unconstitutional. It is well settled 
that if a statute is susceptible of two constructions, by one of 
which it would be unconstitutional and by the other valid, the 
latter construction should be adopted rather than the former. 
People ex rel. Nechamcus vs. Warden, etc., 144 N. Y. 529, 39 
N. E. 686, 27 I,. R. A. 718; People ex rel. Lieberman vs. 
Van De Carr, 199 U. S. 552, 26 Sup. Ct. 144, 50 L. Ed. 305. 
We may not presume, therefore, in the absence of language in- 
dicating a contrary intent, that the Legislature intended to grant 
to the Superintendent of Insurance unrestricted power or un- 
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regulated discretion, or that in refusing a certificate he will act 
arbitrarily or oppressively. 

[ think the principles announced in many cases, but nowhere 
more decisively than in People, etc., vs. Van De Carr, supra, are 
controlling. ‘That case involved section 56 of the Sanitary Code 
cf the city of New York, which provided that :— 

“No milk shall be received, held, kept, offered for sale or 
* * * delivered in the city of New York without a permit 
in writing * * * from the board of health and subject to 
the conditions thereof.” 

The section was attacked on substantially the same grounds 
as are urged to defeat the section of the Insurance Law now under 
consideration. The decision of this court (81 App. Div. 128, 
80 N. Y. Supp. 1108) holding the act to be constitutional was 
affirmed by the Court of Appeals (175 N. Y. 440, 67 N. E. 913), 
and by the Supreme Court of the United States, where the 
opinion of Mr. Justice Day cited with approval a portion of the 
opinion of this court, the gist of which was that in cases where 
the state has the power to regulate a business or occupation it 
may confer discretionary power upon administrative boards to 
grant or to withhold permission to carry on such business or 
occupation, and that there is no presumption that a power so 
granted will be arbitrarily or/improperly exercised. See, also, 
Vil. of Saratoga Springs vs. Saratoga G., etc., Co., 191 N. Y. 
123, 83 N. E. 693, 18 L. R. A. (N. S.) 713. In case it should 
be, the law will afford relief to the injured person. People ex rel. 
Lodes vs. Dept. of Health, 189 N. Y. 187, 82 N. E. 187, 13 
L. R. A. (N. S.) 894. Furthermore, the express terms of the 
section in question leave no basis for the claim that the superin- 
tendent is given arbitrary or capricious power, or that he should 
not act under regulations and condifions applicable to all alike. 
The language used is :—- 

“Such certificate shall be issued by the Superintendent of In- 
surance only upon the written application. of persons desiring 
such authority, such application being approved and countersigned 
by the company, * * * and shall be upon a form approved 
by the Superintendent of Insurance, giving such information as 
he may require.” 

Then follows the clause :— 

“The superintendent * * * shall have the right to refuse 
to issue or renew any such certificate in his discretion.” 


The requirement that the applicant shall have first secured 
the approval of the company he seeks to represent is manifestly 
proper and is one step toward the adoption of a uniform system. 
The further provision that the application shall be “upon a form” 
approved by the superintendent, which form shall give him “such 
information as he may require,” clearly contemplates the adop- 
tion of a common standard for all applicants, but retaining in 
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the superintendent, according to the provision last quoted, au- 
thority to determine whether the applicant conforms thereto. 

The order sustaining the demurrer should be reversed, with 
$10 costs and disbursements, and the motion denied, with $10 
costs, with leave to plaintiff to withdraw demurrer on payment 
ef costs in this court and in the court below. Order filed. All 
concur, 


SUPREME COURT OF NEW YORK. 


APPELLATE DivistioN. FourtH DEPARTMENT. 


MEES 
US. 


PITTSBURGH LIFE & TRUST CO. (No. 193/28.)* 


1. INSURANCE—ACTIONS ON POLICIES — PLEADING —LAW 
GOVERNING CONTRACT. 


In an action on an insurance policy against a Pennsylvania corporation, 
alleged to be authorized to transact business in New York, the com- 
plaint alleged that the policy was executed at the home office at 
Pittsburgh, but did not allege where it was delivered. Held, that a 
demurrer to a defense setting up fraudulent representations in the 
application was properly overruled, though the application was not 
attached to the policy, and the defense was therefore not good under 
the law of New York, as the complaint did not raise a presumption 
that the policy was delivered in New York, or that it was a New York 
contract, and, if it was not a New York contract, the defense might 
be perfectly good. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


2. INSURANCE—REQUISITES AND VALIDITY OF CONTRACT— 
LAW GOVERNING. 

The Insurance Law of New York does not regulate the form or legal 
effect of insurance policies delivered elsewhere than in New York. 


(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


3. INSURANCE-—APPLICATION—NECESSITY OF ATTACHING 
COPY OF APPLICATION. 

Insurance Law (Consol. Laws, c. 28) § 58, provides that every policy 
of insurance issued by any life insurance company doing business 
within the state shall contain the entire contract, that nothing shall 
be incorporated therein by, reference to the application or other 
writings, unless they are indorsed upon or attached to the policy, 
and that all statements purporting to be made by the insured shall, 
in the absence of fraud, be deemed representations, and not warranties, 
Held that, if a policy was delivered in New York and was a New 


* Decision rendered, July 7, 1915. 154 N. Y. Supp. 660. 
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York contract, fraudulent representations in the application as to 
insured’s health, habits, and other insurance did not affect the in- 
surer’s liability, where the application or statements of insured were 
not attached to and made a part of the policy. 


(lor other cases, see Insurance, Cent. Dig. §§ 214-217; Dec. Dig. § 134.) 


Appeal from Special Term, Erie County. 

Action by Apolina Kurgan Mees against the Pittsburgh Life & Trust 
Company. [rom an order overruling plaintiff's demurrer to the second 
defense pleaded in defendant’s answer, plaintiff appeals. Affirmed. 


Argued before Kruse, P. J., and Robson, Foote, Lambert, and Mer- 
rell, Jj. 


Michael M. Cohn, of Buffalo, for Appellant. 
Foster B. Turnbull, of Buffalo, for Respondent. 


PER CURIAM. 

[1] We think the order overruling the demurrer must be sus- 
tained, for the reason that it does not appear that the insurance 
policy sued on was made or delivered in this state. Defendant 
is a Pennsylvania corporation, and it appears from its answer 
that the policy was executed at its home office in Pittsburgh, but 
whether delivered there or elsewhere is not alleged. It is alleged 
in the complaint that the policy was executed by defendant’s of- 
ficers at Pittsburgh, Pa., and delivered to Piotra Kurgan, without 
alleging where it was so delivered. The complaint also alleges 
that defendant “was and is duly authorized and licensed to trans- 
act its business within the state of New York”; also “that on 
or about April 11, 1914, the defendant, in consideration of the 
payment to it by Piotra Kurgan, of the city of Lackawanna, 
county of Erie, state of New York, of the sum of one hundred 
nine dollars and sixteen cents, the ‘annual premium paid in ad- 
vance on the delivery of its policy of insurance, * * * in- 
sured the life of the said Piotra Kurgan,” etc. 

[2, 3] We think these allegations are not sufficient to show 
or raise the presumption that the policy was delivered in this 
state. It may have been delivered in Pennsylvania, or elsewhere 
than in New York; if so, the Insurance Law does not apply to 
regulate its form or legal effect. If it is not a New York contract, 
the defense pleaded may be perfectly good. It is proper, however, 
to say that, should it develop on the trial that it is, in fact, a 
New York contract, the defense pleaded, namely, fraudulent 
representations of the insured in his application for the policy 
as to his health, habits, and other insurance cannot be sustained, 
inasmuch as the application or statements of insured are not 
attached to and made a part of the policy, as required by sec- 
tion 58 of the Insurance Law (Laws 1909, c. 33). We concur 
in the construction placed on this section 58 of the statute in 
Murphy vs. Colonial Life Ins, Co. of America, 83 Misc. Rep. 
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475, 145 N. Y. Supp. 196; affirmed 163 App. Div. 875, 147 
N. Y. Supp. 565. 

The order overruling the demurrer should be affirmed, with $10: 
costs and disbursements. All concur. 


_—_———— —@e eo ee 


SUPREME COURT OF PENNSYLVANIA. 


KREES rt AL. 
vs. 


PHILADELPHIA LIFE INS. CO* 


1. INSURANCE — CONSTRUCTION OF POLICY — WRITTEN IN- 
DORSEMENT — LIFE INSURANCE. 

Where a life insurance policy, dated October Ist, had an indorsement 
written thereon by the company’s secretary, stating that the amount 
of the insurance would be carried as term insurance from August Ist 
to October Ist, all the provisions of the policy not inconsistent with 
that writing must be read into the contract for term insurance, since 
the writing was not a complete contract in itself, and, if any of 
the provisions are read into it, all consistent ones must be, so that 
the year during which the company did not assume the risk of 
suicide by the insured began to run from the date of the term in- 
surance, not from October Ist. 


(For other cases, see Insurance, Cent. Dig. §§ 372-378; “Dec. Dig. § 177.) 


2. INSURANCE—CONSTRUCTION OF POLICY—FAVORING IN- 
SURED. 


Ambiguous provisions of a life insurance policy will be construed most 
strongly against the insurer and in favor of the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by William G. Krebs and another against the Philadelphia 
Life Insurance Company. Judgment for the plaintiffs, and defendant 
appeals. Affirmed. 


Argued before Mestrezat, Potter, Elkin, Moschzisker, and Frazer, JJ. 


Russell Duane, of Philadelphia, for Appellant. 
T. Henry Walnut, of Philadelphia, for Appellees. 


FRAZER, J. 
[1] The policy of insurance on which this action was brought 
was issued upon the application of plaintiffs’ father, bearing 
date July 19, 1913. The policy is dated October 1, 1913, but con- 


* Decision rendered, May 3, 1915. 95 Atl. Rep. 91. 
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tains on the top of the third page, written in ink and signed by 
the secretary of defendant company, the following memo- 
randum :— 


“Tn consideration of the payment of nine and 76/100 dollars in 
advance, the amount insured by this policy will be carried as 
term insurance from August 1, 1913, to October 1, 1913. At 
the request of the insured the premiums hereon are changed to 
quarterly instalments of forty-nine and 96/100 dollars each, 
payable on the first day of October, January, April, and July in 
each year thereafter during the continuance in force of this 
policy.” 

It appears the policy was actually delivered on or before 
August 1, 1913, and the above clause incorporated for the pur- 
pose of protecting the insured in the meantime and until the actual 
date of the original policy, in accordance with the general prac- 
tice among insurance companies, by which persons desiring in- 
surance and not having the funds on hand to pay the premium 
immediately are enabled to take out the policy and protect 
themselves for a short time at a lower rate, which provides “term 
insurance.” ‘This arrangement is advantageous to both the com- 
pany and the insured, as it closes the transaction immediately 
which might otherwise not be finally completed. The policy also 
contains a provision that “self-destruction while sane or insane, 
within one year of the date hereof, is a risk not assumed by the 
company under this policy,” and a further provision that “this 
policy shall be incontestable, except for nonpayment of premiums, 
after one year from its date.” ‘The insured committed suicide 
on August 24, 1914, and the question now arises whether this 
action on his part avoided the policy under the above provisions. 
The question depends upon whether or,not the date of the policy 
is to be counted from the date of the printed form or from that 
of the written clause. If the former is accepted, the company is 
not liable; but, if the latter is adopted, then the required year 
had expired before the death of the insured, and the beneficiaries 
are entitled to recover. The court below held the policy was 
effective from August 1, 1913, and that the year began to run 
at that time. 


It will be noted the written stipulations do not constitute a 
complete contract of insurance, nor does the written part attempt 
to incorporate in its provisions enough of the terms of the 
printed contract to make it a completed agreement under the 
rule of incorporation by reference. If, however, it should be 
construed to do so, then it must be held to incorporate all the 
provisions of the original policy not expressly changed by the 
written part. Whether the contract be considered as the written 
part with the printed policy incorporated by reference, or the 
printed policy supplemented by the change made in the written 
part, in either case it is necessary that both written and printed 
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parts be construed as a whole to make a complete and valid con- 
tract of insurance within the provisions of the act of June 1, 
1911 (P. L. 581), requiring such contracts to contain certain 
provisions therein stated. 

Considering the printed policy and written part as one contract, 
the effect is to change the time at which the policy is to take 
effect from October Ist to August lst; also to change the method 
of payment of premiums to quarterly instalments instead of 
yearly payments. In all other respects the contract was in full 
force on August Ist, unless the phrase “term insurance” must 
be construed as meaning something further than a mere ex- 
pression governing the duration of the existence of the policy. 
The question, therefore, is whether by this expression it must 
necessarily have been understood by the parties that the insurance 
in force during the period from August 1 to October 1, 1913, 
meant something different from the terms of the policy on which 
the written stipulations were transcribed. 

As pointed out above, it was necessary, in order to constitute 
a complete contract of insurance, that at least some terms of 
the printed policy should be incorporated in the insurance stipu- 
lation for the two months’ term. If any of these were neces- 
sary, why not all, except such as were expressly excluded? 
Where can the line be drawn? It certainly cannot be contended 
that only those provisions favorable to the company should be 
incorporated, while those beneficial to the insured should be ex- 
cluded. The language used by this court in Francis vs. Pru- 
dential Insurance Company, 243 Pa. 380, 389, 90 Atl. 205, 208, 
is applicable. The policy there provided that, if it were allowed 
to lapse and not be surrendered, the company would write a 
paid-up policy for the full amount for a certain term, and it 
was contended by the company that the insured was not entitled 
to a paid-up policy for the full term specified, without deduction 
for such time as would cancel actual loans made by the company 
to the insured. In that case Justice Elkin said :— 

“Tt is argued, earnestly and forcefully, that the insured was only 
entitled to an extended term of five years and seventy-eight days 
on condition of his being free from indebtedness to the company 
on account of the policy at the date of the lapse. The answer 
to this contention is that the policy contains no such provision, 
and in order to reach such a conclusion it is necessary, not only 
to ignore the plain words of the contract, but to read into it, by 
way of construction, the ex parte understanding of the insurer, 
without anything in the policy to indicate what that understand- 
ing was, and without notice to the insured that the true intent 
of the parties was not fully expressed in the clear language of 
their contract. If the plain and unambiguous terms of the con- 
tract in the present case mean anything, it is, as held by the 
learned court below, that the insured was entitled to an extended 
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term of five years and seventy-eight days. * * * We cannot 
agree that the term of extended insurance is affected by the loan 
provisions of the policy, which do not in terms, nor as we view 
it by necessary implication, have reference to the table of ex- 
tended insurance, If appellant intended to reduce the term of 
extended insurance on account of loans to the insured, it would 
have been an easy matter to have so provided in the policy, and 
the inference from its failure to do so is that it did not so intend. 
‘The policy is in the language of the insurance company, and the 
presumption is that its express provisions contain all the con- 
ditions intended to be imposed. Certainly the insured had the 
right to assume that the policy meant what it said, and that con- 
ditions not expressed did not exist.” 


[2] The above language is particularly applicable here. It 
would have been an easy matter for the insurer to insert a pro- 
vision to the effect that the date of the original policy should apply 
so far as the suicide clause was concerned, or that there was no 
exemption from suicide in the term policy. This was not done, 
and neither is there anything to show that a term policy meant 
something different from the contract, which was set forth in 
the printed form. The burden of showing this was on defendant, 
under the well settled rule that, where there is an ambiguity in 
the conditions of a policy of insurance, its provisions will be 
construed most strongly against the insurer and in favor of the 
insured. ‘There was no error in holding the policy was in force 
with all its provisions from August 1, 1913. 

The assignments of error are overruled, and the judgment 
affirmed. 


—_———— orm. -- > 


BROTHERHOOD oy LOCOMOTIVE FIREMEN & EN- 
GINEERS vs. MILNER. (No. 914.)* 


(Supreme Court of Alabama.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
PLEADING. 

Under Code 1907, § 4579, providing that no life insurance company shall 
make any contract of insurance or agreement as to a policy contract 
other than is plainly expressed in the policy, a plea in an action on 
a benefit insurance certificate, alleging a condition that the constitu- 
tion should be a part of the contract and setting up the contents 
of the constitution without alleging that they were plainly expressed 
in the policy, was bad, as that section applies to all insurance policies 
whether issued by a benevolent society or an old-line company, at 








* Decision rendered, Feb. 4, 1915. Rehearing denied, May 20, 1915. 
69 South. Rep. 10. 
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least where the policies were issued prior to Act April 24, 1911 (Laws 
1911, p. 700), regulating fraternal benefit societies. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
PLEADING. 

In an action on a benefit insurance certificate in which the replication al- 
leged that a forfeiture from the nonpayment of dues by one authorized 
to bind the defendant, the rejoinder alleged that at the time of the 
receipt of such dues by the financial secretary insured was in failing 
health, and not a fit subject of insurance, which fact was well known 
to those attempting to get him reinstated, but unknown to the secre- 
tary and the lodge, and that prior to insured’s death the agent of 
insured made a demand upon the secretary for the return of such 
dues, and the secretary paid him the amount thereof. Held, that, 
these facts being alleged in the conjunctive and not in the alternative, 
in order for defendant to be entitled to the general charge, each of 
such conjunctive averments must be established beyond dispute. 


(lor other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTIONS— 
INSTRUCTIONS—CONFORMITY TO ISSUES. 

An instruction that when an attempt was made to reinstate a member 
after expulsion for nonpayment of assessments by paying assess- 
ments, it was the duty of those seeking to reinstate the member to 
indicate the state of his health to the officers of the lodge to whom 
the payment was made, and if the party making the payment knew 
that insured was in declining health when he attempted to have him 
reinstated and the secretary and the lodge did not know this, plaintiff 
could not recover, was properly refused, since it was calculated to 
mislead the jury to believe that plaintiff could not recover if those 
seeking to reinstate insured failed to report the condition of his 
health whether he was in failing health or not, and under the issues 
upon which the case was tried, it was only incumbent to report 
that he was in failing health if they knew it. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 


Appeal from City Court of Birmingham; H. A. Sharpe, Judge. 

Action by Mrs. John A. Milner against the Brotherhood of Locomotive 
Firemen & Engineers, upon an insurance policy issued on the life of 
Hiliary H. Milner. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Charles A. Calhoun, of Birmingham, for Appellant. 
J. C. Milner, of Vernon, and Tillman, Bradley & Morrow and John S. 
Stone, all of Birmingham, for Appellee. 
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SECURITY MUT. LIFE INS. CO. vs. LITTLE ev at. 
(No. 81.)* 


(Supreme Court of Arkansas.) 


INSURANCE—ILLEGAL CONTRACTS—RECOVERY OF PRE- 
MIUMS. 


Where school directors of a special school district to secure the district’s 
bonds procured policies upon the lives of persons, though they had 
no insurable interest therein, and the district, despite the cancellation 
of the policies, was compelled to pay premium notes which had been 
negotiated, the district cannot recover from the insurer the amount 
of such payment; for the recovery would have to be based upon the 

{ illegal contract, and money paid under an unlawful agreement cannot 

be recovered back. 


(For other cases, see Insurance, Cent. Dig. §§ 457-467; Dec. Dig. § 198.) 


Appeal from Circuit Court, Benton County; Jos. S. Maples, Judge. 

Action by J. F. Little and others against the Security Mutual Life 
Insurance Company. From a judgment for plaintiffs, defendant appeals. 
Reversed, and cause dismissed. 


W. N. Ivie, of Rogers, for Appellant. 
Dick Rice and Jeff Rice, both of Bentonville, for Appellees. 


* Decision rendered, June 28, 1915. 178 S. W. Rep. 418. 





SUPREME LODGE OF FRATERNAL BROTHERHOOD 
vs. PRICE rr au. (Civ. 1362.)* 
(District Court of Appeal, Third District, California.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—CONTRACTS 
—-CONSTITUTION AND BY-LAWS. 


The constitution and by-laws of mutual benefit insurance companies and 
their rules governing the issuance of certificates and the changing 
of beneficiaries become an essential and integral part of every cer- 
tificate issued by them, constituting a contract between the associa- 
tion and the insured, and every person insured is charged with 
knowledge of the constitution and by-laws, and is bound thereby. 


(For other cases, see Insurance, Cent. Dig. §§ 1854, 1855; Dec. Dig. § 717.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—RIGHTS OF 
BENEFICIARY. 


Where the constitution and by-laws of a mutual benefit association pro- 


vide that the insured may change the beneficiary under his certificate, 
the beneficiary named does not acquire an indefeasible right to the 


— 


* Decision rendered, June 11, 1915. 150 Pac. Rep. 803. 
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benefit money, but is subject to the right of the insured to substitute 
another in his stead as beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


3. INSURANCE—MUTUAL, BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY. 


A change of beneficiary named in the certificate of a mutual benefit 
association can only be effected by a substantially strict compliance 
with the requirements of the constitution and by-laws of the associa- 
tion in that particular. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


4. INSURANCE—MUTUAL BENEFIT INSURANCE—DEATH OF 
INSURED—RIGHTS OF BENEFICIARY. 


Upon the death of one insured in a mutual benefit association, without 
having made any change in the beneficiary, the named beneficiary 
ipso facto et eo instanti acquires a vested right to the benefit money. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—RULES AND 
REGULATIONS—WAIVER. 


The laws and regulations of a mutual benefit association are made and 
adopted for its exclusive benefit and protection, and in the matter 
of a change of beneficiary by a member it may waive the prescribed 
mode for effecting such change, and after such waiver persons inter- 
posing conflicting claims to the benefit money cannot complain be- 
cause of noncompliance with the by-laws in making the change. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY—EXCEPTIONS IN GENERAL. ~« 


The general rule requiring an exact compliance with the mode prescribed 
by the laws of a mutual benefit association for effectuating a change 
of beneficiaries is subject to the exceptions that, if the association 
has waived a strict compliance with its own rules, and, on request 
of the insured for a change of beneficiary, has issued a new cer- 
tificate, the original beneficiary cannot complain that the prescribed 
mode was not followed, that, if it is beyond the power of the insured 
to comply literally with the regulations, a court of equity will treat 
the change as having been made, and that, if insured has followed 
the prescribed mode and done all in his power to change the bene- 
ficiary, and dies before the new certificate is actually issued, a court 
of equity will treat the certificate as a new certificate, and as having 
been issued. 


(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


7. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARY—WAIVER. 


The by-laws of a fraternal benefit society provided that a member might 
change his beneficiary by filing with the treasurer of his lodge a 
written application for change, surrendering the old certificate, pay- 
ing a fee, whereupon the treasurer should transmit the application, 
certificate, and fee to the supreme secretary, certifying to the genuine- 
ness of the member's signature, and that a new certificate would 
be issued; also that, if the certificate was in the custody of another 
person refusing to deliver it, a member desiring to change his bene- 
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ficiary should by affidavit set forth the facts, whereupon a new 
certificate should be issued; that no change of beneficiaries should 
be otherwise made; and that any assignment or transfer of a cer- 
tificate to secure any indebtedness or any disposition by letter or 
will should be void. Insured, without otherwise complying with the 
requirements as to change of beneliciary, by a written signed instru- 
ment purporting to be her will, desired that her certificate, then in 
possession of her mother, the beneficiary therein, should be changed 
so as to make her brother and sister the beneficiaries, and after her 
death the brother and sister notified the insurer of their substitution 
as beneficiaries by virtue of the instrument referred to as a trans- 
fer of the certificate, and the insurer brought action to compel the 
original and the substituted bheneticiaries to interplead and present 
their claims to the amount which it paid into court. Held, that the 
interpleader was not a waiver of the requirements in respect to a 
change of beneficiaries. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 





8. INSURANCE—MUTUAL BENEFIT INSURANCE—CHANGE OF 
BENEFICIARIES—EQUITY. 

In such case, where the insured had four or five months prior to her 
death occasionally expressed an intention to make such change, and 
had ample opportunity to have complied with the by-laws of the 
association in respect to the change, and, while the certificate was in 
the possession of the original beneficiary, did not file an application 
for a change and the affidavit provided by the by-laws, and did not 
direct anyone to file with the local lodge a writing expressing her 
desire to change her beneficiaries, there was nothing which would 
justify a court of equity in executing the desire or intention manifest 
by the writing. 

(lor other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


9. INSURANCE—CHANGE OF BENEFICIARY. 

Such instrument, even if executed and attested according to the formalities 
prescribed by Civ. Code, § 1276, for the execution of wills, could 
not operate as a testamentary disposition of the funds, nor as a 
will to change the beneficiary, since,no change of beneficiary hav- 
ing been made as required by the by-laws of the association, the 
interest of the original beneficiary becomes vested, and after the 
death of insured there was no property upon which the instrument 
could operate as a will. 

(For other cases, see Insurance, Cent. Dig. §§ 1950-1954; Dec. Dig. § 784.) 


Appeal from Superior Court, city and county of San Francisco; 
M. S. Sayre, Judge. 

Interpleader by the Supreme Lodge of the Fraternal Brotherhood 
against Libby V. Price, Nellie Jones, and Willie Jones. Judgment for 
Nellie Jones and Willie Jones, and from the judgment, an order re- 
quiring the defendants to interplead and litigate their respective claims, 
a restraining order isstied in the case, and from the order permitting 
the plaintiff to deposit the money in court, defendant Libby V. Price 
appeals. Judgment reversed, and orders affirmed. 


R. N. Chappel, of San Francisco, and Davis, Kemp & Post, of Los 
Angeles, for Plaintiff. 

W. C. Cavitt, of San Francisco, for Appellant. 
I’, J. Schuhl and A. Johnson, both of San Francisco, for Respondents. 
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LIFE INS. CO. OF VIRGINIA vs. FITZGERALD. (No. 458.)* 


(Supreme Court of Georgia.) 


1. INSURANCE — POLICY — CONSTRUCTION — FORFEITURE — 
EXCESSIVE INSURANCE—INCONTESTABLE POLICY. 

An insurance policy, issued in favor of a father on the life of his child, 
had printed on the back, and referred to as a part of the policy, 
certain conditions and agreements, one of which was as follows: 
“This policy shall be void if the insured is now or shall hereafter 
become insured in this or any other company or society and the 
total amount of insurance (including this policy) shall exceed the 
amounts in the following table.” Then followed a table of ages at 
“next birthday,” and opposite each age was a stated amount. Op- 
posite the figure 8 (the age apparently applicable to the child in 
question) the amount stated was $164. Another of these conditions 
or agreements on the back of the policy was as follows: “Incontesta- 
ble.—If the insured shall die after this policy shall have been in force 
for one or more years, and full proofs of death shall be presented 
within three months thereafter, and after all due premiums have been 
received by the company, the claim shall not be disputed, except for 
misstatement of age.” Held, that the condition first mentioned was 
not one providing for a diminished payment if there should be ad- 
ditional insurance on the life of the insured, but for an avoidance of 
the policy if there should be such insurance in excess of a stated 
amount. The second clause above quoted provided that after the 
policy should have been in force for one or more years, and upon 
the other terms therein stated, the claim should not be disputed, 
except for misstatement of age. Construing the two clauses to- 
gether, upon the happening of the events stated in the second clause, 
the policy could not be declared void because of insurance in excess 
of the stated amount mentioned in the first. ; 

(a) This is not altered by the fact that there was another provision to 
the effect that, if the policy should for any reason become void, all 
premiums paid thereon should be forfeited to the company, “except 
as provided herein.” 

(For other cases, see Insurance, Cent. Dig. § 882; Dec. Dig. § 342.) 


Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 
Action by H. H. Fitzgerald against the Life Insurance Company of 
Virginia. Judgment for plaintiff, and defendant brings error. Affirmed. 


Etheridge & Etheridge, of Atlanta, for Plaintiff in Error. 
F. L. Haralson and B. L. Milling, both of Atlanta, for Defendant 
in Error. 


~* Decision rendered, July 17, 1915. 85 S. E. Rep. 913. Syllabus by the 
Court. 
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SOVEREIGN CAMP, WOODMEN OF THE WORLD, vs. 
SHAW Et AL.* 
(Supreme Court of Georgia.) 


1. INSURANCE—MUTUAL BENEFIT INSURANCE—SUSPENSION 
FOR NONPAYMENT OF DUES—WAIVER OF FORFEITURE. 


Where, on the trial of the issue made by plea and answer to a suit 
upon an insurance certificate against a fraternal beneficiary associa- 
tion that issued the same (the contention of the defendant being 
that the insured had forfeited his right under the certificate, by 
reason of his nonpayment of dues while in good health), it appeared 
from the evidence introduced that there was a provision in the by-laws 
of the association, which was made a part of the contract of in- 
surance, that upon failure to pay the specified dues and assessments 
for any particular month on or before the first day of the month 
following, the insured “shall stand suspended,” and it further ap- 
peared from the evidence that the insured had failed to pay such 
dues at the time specified, such insured, by operation of the terms 
of the contract, was actually suspended without affirmative or 
judicatory act upon the part of the association issuing the certificate. 
Beeman vs. Supreme Lodge, 29 Pa. Super. Ct. 387, and cases there 
cited. 

(a) It appearing that the certificate or contract of insurance contained 
the provision that within ten days from the date of his suspension 
the delinquent member might be reinstated by paying the assessment 
due, upon proof that he was, at that time, in good health, but that 
it also contained the further provisions that no officer, employee, or 
agent of any camp had the power or authority to waive any of the 
conditions upon which the beneficiary certificate was issued, the notice 
to the officer of the local camp, who received payment of the dues after 
the member was suspended, that the delinquent member was, at 
that time, not in good health, could not operate to change the terms of 
the contract or relieve the forfeiture. Rome Industrial Insurance Co. 
vs. Eidson, 138 Ga. 592, 75 S. E. 657. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1918; Dec. Dig. 
§$ 755, 756.) 


2. INSURANCE—MUTUAL PENEFIT INSURANCE—WAIVER OF 
FORFEITURE—ADMISSIBILITY OF EVIDENCE. 


It appearing from the testimony of a witness introduced by the plaintiff, 
for the purpose of showing the payment of the dues for the non- 
payment of which the insured had been suspended, that the witness 
had been requested by the brother of the insured to investigate and 
see how the insured stood with the association, as his brother was 
very sick and had not been able to see about his business, and that 
the brother of the insured requested the witness if insured was 
behind to pay the dues, which the witness promised to do and did 
do, it was competent, after proving payment under the circumstances 
detailed, to show by the witness that he paid them voluntarily out 
of his own money; and, upon the issue as to whether or not the 
defendant had kept the dues thus paid and thereby waived any 
estoppel or waiver of the forfeiture, it was also competent to show 
that the defendant had tendered back this money to the witness who 


* Decision rendered, June 22, 1915. 85 S. E. Rep. 827. Syllabus by the 
Court. 
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had paid it to the local officer of the association under the circum- 
stances detailed; and it was error for the court to rule otherwise. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


6. INSURANCE—MUTUAL BENEFIT INSURANCE—SUFFICIEN- 
CY OF EVIDENCE—FORFEITURE. 


Under the evidence in the case, it was error for the court to direct a 
verdict for the plaintiff. The issue of the liability of the association 
should have been submitted to the jury, so that they might pass upon 
the question whether or not there was a forfeiture under the provisions 
of the contract of insurance, or a waiver of that forfeiture by the 
association by a retention of the payment of the dues in question 
after notice of the forfeiture, suspension of the member, and the 
payment under the circumstances existing at the time of payment. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Error from Superior Court, Berrien County; W. E. Thomas, Judge. 

Action by Minnie Shaw and others against the Sovereign Camp, 
Woodmen of the World. Judgment for plaintiffs, and defendant brings 
error. Reversed. 


Arthur H. Burnett, of Omaha, Neb., and W. D. Buie and D. M. Buie, 
both of Nashville, for Plaintiff in Error. 

Knight, Chastain & Gaskins, of Nashville, and E. K. Wilkcox, of 
Valdosta, for Defendants in Error. 


HAGAR vs. GRAND LODGE, A. O. U. W. OF KANSAS, 
et aL. (No. 19614.)* 


(Supreme Court of Kansas.) 


1. INSURANCE—ACTION ON BENEFIT CERTIFICATE—CHANGE 
OF BENEFICIARY—JUDGMENT. 


A fraternal society issued to one of its members an insurance certificate 
for $2,000 naming the plaintiff as beneficiary. Later, at the request 
of the member, it issued another certificate naming another beneficiary. 
On the death of the member, the plaintiff sued to recover on the 
first certificate and impleaded the beneficiary under the second cer- 
tificate. The second beneficiary answered and filed a cross-petition 
setting up the beneficiary certificate in her favor. The defendant 
society paid the sum of $2,000 into court, admitting that it owed 
somebody that amount. The court gave judgment in favor of plain- 
tiff for $2,000, and judgment in favor of the cross-petitioner for 
$2,000. An examination of the pleadings shows that both bene- 
ficiaries were claimants for the same fund and their issues were 
framed on that hypothesis, and it was error to award judgment on 
both certificates. 

(For other cases, see Insurance, Cent. Dig. § 2012; Dec. Dig. § 828.) 


* Decision rendered, July 10, 1915. 150 Pac. Rep. 528. Syllabus by the 
Court. 
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2. INSURANCE—ACTION ON BENEFIT CERTIFICATE—EQUITA- 
BLE DIVISION OF FUND. 

When the conflicting rights and equities of two claimants to a fund 
render it impossible to give all the fund to one claimant without 
doing gross injustice to the other, the district court has power in 
the exercise of its sound discretion to make an equitable division 
between them. 

(For other cases, see Insurance, Cent. Dig. §§ 1967-1972, 1980; Dec. 
Dig. § 793.) 


Appeal from District Court, Franklin County. 

Action by Noble Hagar against the Grand Lodge, Ancient Order of 
United Workmen of Kansas, and Sarah S. Hagar, wherein Sarah S. 
Hagar files a cross-petition. Judgment for plaintiff and cross-petitioner, 
and the defendant association appeals. Reversed, with directions. 


Edgar Bennett, of Washington, Kan., for Appellant. 
W. S. Jenks, of Ottawa, and Clarence A. Crowley, of Council Grove, 
for Appellees. 


= — 


ROBISON vs. UNION CENT. LIFE INS. CO. (No. 19621.)* 


(Supreme Court of Kansas.) 


INSURANCE— PAYMENT OF RESERVE VALUE—ENFORCE- 
MENT OF STIPULATION — RIGHT. 

Where a life insurance policy, dated April 27, 1893, is taken out and paid 
for by the insured and is made payable to the insured’s wife in 
the event of his death, and provides that, upon legal surrender of 
the policy, the company will on the 30th,day of April, 1913, pay the 
entire reserve value of the policy, amounting to $962, if the policy shall 
not have been previously terminated by lapSe, death, or limitation, 
and in the application, which is made a part of the policy, the in- 
sured stipulates that the reserve shall be paid to himself, he can 
enforce payment of the reserve to himself upon the surrender of the 
policy after April 30, 1913, even if the beneficiary in the policy refuses 
to consent to such surrender or payment. 

(Vor other cases, see Insurance, Cent. Dig. §§ 1461-1468; Dec. Dig. § 585.) 


Appeal from District Court, Finney County. 

Action by Joseph E. Robison against the Union Central Life In- 
surance Company. Irom judgment for plaintiff, defendant appeals. Modi- 
fied and affirmed. 


Wm. Easton Hutchison and C. E. Vance, both of Garden City, for 


Appellant. . 
Hoskinson & Hoskinson and A. Schulman, all of Garden City, for 


Appellee. a en aoe 2 
~* Decision rendered, July 10, 1915. 150 Pac. Rep. 564. Syllabus by the 
Court. 
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RUNBECK vs. FARMERS’ & BANKERS’ LIFE INS. CO. 
(No. 19598.) * 


(Supreme Court of Kansas.) 


1. INSURANCE — FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM — WAIVER. 

An insurance company, which for a number of years permits a certificate 
holder to be in default from two to thirty-four days in the payment 
of his assessments without complaint, and continues to forward re- 
ceipts for such assessments, with no claim of forfeiture or. demand 
for physical: examination, thereby adopts a practical rule that, until 
otherwise notified, such holder's payments will be received if paid 
within a reasonable time. 

(lor other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


2. INSURANCE—FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM—WAIVER. 

When, after such a course of dealing, the holder died six days after 
an assessment became due, and payment was tendered immediately, 
and blanks for proof of death demanded, which tender and demand 
were refused and liability was denied, the certificate was still in 
force, and the company was liable. 

(Vor other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


3. INSURANCE—REINSURANCE—LIABILITY OF REINSURER. 

Such company having sold and delivered all its assets to the defendant 
company, which agreed to assume the liabilities of, the issuing com- 
pany, the defendant company is liable on such certificate. 

(For other cases, see Insurance, Cent. Dig. § 1817; Dec. Dig. § 684.) 


Appeal from District Court, McPherson County. 
Action by Ida Runbeck against the Farmers’ & Bankers’ Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


J. A. Prubacher, of Wichita, for Appellant. 
Stone & McDermott, of Topeka, for Appellee. 








* Decision rendered, July 10, 1915. 150 Pac. Rep. 586. Syllabus by the 
Court. 
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BASS vs. LIFE & ANNUITY ASS’N. (No. 19605.)* 


(Supreme Court of Kansas.) 


1, INSURANCE — BENEFIT CERTIFICATE —STATEMENTS 
PRINTED ON BACK — EFFECT. 


Statements of the conditions and effect of a beneficiary certificate printed 
upon the back of the document have the same effect as though in- 
corporated therein. 


(For other cases, see Insurance, Cent. Dig. §§ 1870-1872; Dec. Dig. § 726.) 


2. INSURANCE—BENEFIT CERTIFICATE—RIGHT TO PAY UP 
CERTIFICATE—REPEAL OF BY-LAW. 


Apart from any question of power to alter the terms of the contract, a 
provision of a twenty-year payment beneficial certificate issued by 
a fraternal association, giving the holder the right to cease pay- 
ments at any time and receive a paid-up certificate for a proportion- 
ate part of the amount named, is not affected by the repeal of a 
by-law to the same effect, in the absence of anything further to show 
that such result was intended. 


(For other cases, see Insurance, Cent. Dig. § 1855; Dec. Dig. § 719.) 


3. INSURANCE — FRATERNAL BENEFICIARY ASSOCIATION — 
MONEY DEMAND — JUDGMENT. 


The fact that no means have been provided for enabling an incorporated 
fraternal beneficiary association to respond to a money demand does 
not make it immune from liability in that regard, nor prevent the 
rendition of a judgment thereon. 


(For other cases, see Insurance, Cent. Dig. § 2012; Dec. Dig. § 828.) 


4. INSURANCE—PAID-UP CERTIFICATE—REFUSAL TO ISSUE 
—MEASURE OF DAMAGES. 


Where a fraternal beneficiary association wrongfully refuses to issue 
a paid-up certificate in accordance with an agreement, the damages 
are not to be measured by the cost of a paid-up policy of. insurance 
for the same amount in an old line company, but, where the test 
of the cost of a substitute is applied, reference must be had to the 
cost of a precisely similar paid-up certificate, in an association of 
precisely the same kind. 


(For other cases, see Insurance, Cent. Dig. § 1983; Dec. Dig. § 800.) 


5. INSURANCE—PAID-UP CERTIFICATE—REFUSAL TO ISSUE 
—DAMAGES. 


In the present case the wrongful refusal of a fraternal beneficiary as- 
sociation to issue a paid-up certificate having been based upon plausi- 
ble grounds, and not characterized by bad faith, it is held that justice 
will be best subserved by giving it a further opportunity to issue such 
certificate, before subjecting it to liability for damages. 


(For other cases, see Insurance, Cent. Dig. § 1983; Dec. Dig. § 800.) 


* Decision rendered, July 10, 1915. 150 Pac. Rep. 588. Syllabus by the 
Court. 
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Appeal from District Court, McPherson County. . 
Action by A. Bass against the Life & Annuity Association. From 
judgment for plaintiff, defendant appeals. Modified and remanded. 


Allen & Allen, of Topeka, and A. R. Lamb, of Coffeyville, for 
Appellant. 
Z. Wetmore, of Wichita, for Appellee. 


—_——--— $e 9 —---— 


FELICIANA BANK & TRUST CO. vs. UNION CENT. LIFE 
INS. CO. oF Cincinnati, Onto, (No. 21190.)* 


(Supreme Court of Louisiana.) 


INSURANCE—ASSIGNMENT--RIGHTS OF ASSIGNEE. 


A bank to whom a life insurance policy was pledged in accordance with 
the terms of the policy, and which had sold it at public auction and 
become the purchaser thereof in conformity to the terms of the 
pledge, can exercise the rights of the owner of the policy with re- 
spect to the loan and surrender clauses, without having first secured 
a judgment against the insured determining its title, which judg- 
ment could only be in the nature of a judgment quieting title to 
personalty to create additional evidence, since the insured had done 
all that could be required of him and was making no claim to the 
policy. 

(For other cases, see Insurance, Cent. Dig. § 492; Dec. Dig. § 222.) 


Appeal from Twenty-second Judicial District Court, parish of 
East Baton Rouge; H. I’. Brunot, Judge. 

Action by the Feliciana Bank & Trust Company, in liquidation, against 
the Union Central Life Insurance Company, of Cincinnati, Ohio. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Kernan & Wall, of Baton Rouge, for Appellant. 
T. Jones Cross, of Baton Rouge, for Appellee. 


* Decision rendered, June 11, 1915. Rehearing denied, June 29, 1915. 
69 South. Rep. 91. Syllabus by Editorial Staff. 


08 @ 


NEW YORK I,JFE INS. CO. vs. MURTAGH er at. 
(No. 20343.)* 
(Supreme Court of Louisiana.) 
1. INSURANCE—CHANGE OF BENEFICIARY — COMPLIANCE 
WITH CONDITIONS. 


Under a provision of a life insurance policy stating that no change of 
the beneficiary shall take effect until notice thereof shall be indorsed 
on the policy by the company at its home office, “and not before,” a 
—_ of beneficiary is not effected until those conditions are ful- 
filled. 


(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


* Decision rendered, May 24, 1915. Rehearing denied, June 29, 1915. 
69 South. Rep. 165. Syllabus by the Court. 
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2. INSURANCE—INSURABLE INTEREST—PUBLIC POLICY. 

The insurance of one’s life for the benefit of another having no insurable 
interest therein is not contrary to public policy. 

(For other cases, see Insurance, Cent. Dig. § 165; Dec. Dig. § 119.) 


Appeal from Civil District Court, parish of Orleans; E. K. Skinner, 
Judge. 

Action by the New York Life Insurance Company against William H. 
Murtagh, testamentary executor, and others. From judgment for de- 
fendant Miss Lulu Delery, the executor appeals. Affirmed. 


James Barkley Rosser, Jr., of New Orleans, for Appellant. 

Joseph Harris Brewer, of New Orleans, amicus curiz. 

Charles J. Theard and Delvaille H. Theard, both of New Orleans, 
for Appellee Delery. 

Rice & Montgomery, of New Orleans, for Appellee New York Life 
Ins. Co. 


_—_—— ——-- © eq — — — 


ANDERSON vs, ROYAL LEAGUE. (No. 19373 [248].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—FRATERNAL BENEFIT CERTIFICATE—WHAT 
LAW GOVERNS. 

In this action upon a certificate issued by a fraternal benefit society 
organized under the statute of Illinois, we assume, for the purposes 
of this case, that the laws of that state govern the rights of the 
parties. 

(For other cases, see Insurance, Cent. Dig.*§§ 173-175, 293, 1934; Dec. 
Dig. § 712.) 


2. INSURANCE—PERMITTED BENEFICIARIES—MEMBERS OF 
HOUSEHOLD—STEPDAUGHTER OF INSURED. 

The deceased member was the stepfather of plaintiff, the designated bene- 
ficiary. They were members of the same household, when the cer- 
tificate issued and at the time of the member’s death, and he had 
voluntarily assumed to contribute to the support of the household. 
It is held that plaintiff was a proper beneficiary, as one of the family 
of the deceased member and within the class of permitted beneficiaries 
under the Illinois statute. 


(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


3. INSURANCE — BY-LAWS — CONSTRUCTION — PERMITTED 
BENEFICIARIES — RIGHT TO OBJECT — ESTOPPEL. 

Defendant’s by-law is not more restrictive than the statute, and, given 
a liberal construction, its designation of an adopted child as a proper 
beneficiary embraces a stepdaughter who is of the same household 
with the member. But, even were it held restrictive, the evidence 


~ * Decision rendered, July 16, 1915. 153 N. W. Rep. 853. Syllabus by the 
Court. 
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shows the™by-law to have been waived and defendant estopped from 
asserting that it excludes plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1870-1872, 1935, 1937, 1950- 
1954; Dec. Dig. §§ 726, 771, 784.) 


(Additional Syllabus by Editorial Staff.) 

5. INSURANCE — PERMITTED BENEFICIARIES — “FAMILY” — 
STEPCHILDREN. : 

The term “family,” as used in the Illinois statute (Laws 1893, p. 130, § 1), 
providing that “payments of death benefits shall only be paid to the 
families * * * of * * * the member,’ should not receive a 
restrictive construction, and may include stepchildren. 

(For other cases, see Insurance, Cent. Dig. §§ 1933, 1937; Dec. Dig. § 770.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Family.) 


Appeal from District Court, St. Louis County; J. D. Ensign, Judge. 
Action by Jessie Isadore Anderson against the Royal League. Verdict 
for plaintiff. From denial of an alternative motion for judgment not- 
withstanding the verdict or for a new trial, defendant appeals. Affirmed. 


George W. Miller and John H. Norton, both of Duluth, for Appellant. 
Andrew Nelson and Geo. B. Sjoselius, both of Duluth, for Respondent. 


STOLOROW er at. vs. NATIONAL COUNCIL KNIGHTS 
AND LADIES OF SECURITY. (No. 18909 [28].)* 


(Supreme Court of Minnesota.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE—EXPULSION 
OF MEMBER--ACQUIESCENCE. 

A member of a fraternal insurance association, whose membership is at- 
tempted to be terminated by expulsion after proceedings had by the 
order on charges made against the member, may, by acquiescence in 
the result, lose such membership, whether the proceedings be legal 
or not. 


(For other cases, see Insurance, Cent. Dig. §§ 1834, 1835; Dec. Dig. § 694.) 


2. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON 
CERTIFICATE—INSTRUCTIONS—APPLICABILITY TO EVI- 
DENCE. 

The court erred in refusing to submit to the jury the question whether 
or not the deceased member acquiesced in the action of the society 
expelling her and canceling her certificate. 


(For other cases, see Insurance, Cent. Dig. § 2010; Dec. Dig. § 826.) 





a Decision rendered, July 16, 1915. 153 N. W. Rep. 848. Syllabus by the 
ourt. 
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Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Ethel Stolorow and others against the National Council 
Knights and Ladies of Security. Judgment for plaintiffs, and defend- 
unt appeals. Reversed, and new trial granted. 


" William G. White and Harvey E. Hall, both of St. Paul, for Ap- 
pellant. : 

A. J. Hertz and James E. Markham, both of St. Paul, for Re- 
spondent. ; 


GOD  -- 


DECHTER vs. NATIONAL COUNCIL OF KNIGHTS AND 
LADIES OF SECURITY. (No. 19375 [250].)* 


(Supreme Court of Minnesota.) 


2. INSURANCE— MUTUAL BENEFIT INSURANCE—BENEFICI- 
ARY CERTIFICATE—ADMISSIBILITY IN EVIDENCE. 

The beneficiary certificate of a fraternal order may be received in evi- 
dence without offer of the application, the medical examination, or 
the laws of the order, though these documents form part of the 
contract between the member and the order. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—ACTION ON.., 
BENEFICIARY CERTIFICATE—SUFFICIENCY OF EVIDENCE 
—ACQUIESCENCE IN EXPULSION. 

The evidence does not show that plaintiff acquiesced in a wrongful claim 
of expulsion. 


(For other cases, see Insurance, Cent. Dig. $§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by William Dechter against the National Council of the 
Knights and Ladies of Security. From an adverse order, defendant 
appeals. Affirmed. 


William G. White, of St. Paul, for Appellant. 
A. J. Hertz, of St. Paul (James E. Markham, of St. Paul, of counsel), 
for Respondent. 


o Decision rendered, July 9, 1915. 153 N. W. Rep. 742. Syllabus by the 
‘Court. 
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JAGGI vs. PRUDENTIAL INS. CO. OF AMERICA. 
(No. 14043.) * 


(St. Louis Court of Appeals. Missouri.) 


2. INSURANCE—LIFE INSURANCE—FORFEITURE OF POLICY 
—— OF PREMIUMS—RETENTION OF PRE- 


Where plaintiff beneficiary of a life insurance policy paid premiums, after 
nonpayment for a period which, under the provisions of the policy, 
caused it to lapse, and such payments were accepted by the insurer’s 
agent, who gave a temporary receipt stating that it was on condi- 
tion that the company would not be liable on the policy unless it was 
in force in accordance with its terms when payment was made, the 
insurer was precluded from insisting upon forfeiture, since by re- 
taining the premiums until trial, when fender into court was made, 
it elected to retain the benefits of the contract, and could not deny 
its validity. 

(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


3. INSURANCE—LIFE INSURANCE—FORFEITURE—POLICY— 
QUESTION FOR JURY. 

Where there is substantial evidence of facts from which it may be found 
that an insurer has waived a forfeiture clause in its policy, the matter 
is for the jury under appropriate instructions. 

(Kor other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § ) 


4. INSURANCE — LIFE INSURANCE — VEXATIOUS DELAY — 
QUESTION FOR JUCiRY. 


The question of vexatious delay on the part of an insurer in refusing 
to pay a loss, rendering such insurer liable, under statute, for dam- 
ages and an attorney’s fee, is for the jury only when, from a general 
survey of all the facts and circumstances of the case, an inference 
can be drawn that the refusal was unjustifiable and vexatious. 

(for other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


5. INSURANCE--LIFE INSURANCE—VEXATIOUS REFUSAL TO 
PAY LOSS—STATUTE—QUESTION FOR JURY. 

In an action on a life insurance policy, the allowance to plaintiff of an 
attorney’s fee, under Rev. St. 1909, § 7068, providing that in any 
action against any insurance company, if it appear that such com- 
pany vexatiously refused to pay the loss, the court or jury may allow 
the plaintiff damages, not exceeding 10 per cent of the amount and 
a reasonable attorney’s fee, held for the jury under the evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 

* Decision rendered, June 8, 1915. Rehearing denied, June 22, 1915. 

177 S. W. Rep. 1064. 
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Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 
Action by Alice Jaggi against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant appeals. Affirmed. 


Fordyce, Holliday & White, of St. Louis, for Appellant. 
James J. O’Donohoe, of St. Louis, for Respondent. 


RUSTIN ws. ASTNA LIFE INS. CO. oF Hartrorp, Conn. 
(No. 18004.) * 


(Supreme Court of Nebraska.) 


1. INSURANCE—EXTENDED LIFE INSURANCE—COMPUTA- 
TION. 


The amount of extended life insurance, where assured dies during de- 
fault in the payment of an annual premium, having made a loan 
upon his policy, should be computed according to the terms of the 
contract, if valid and unambiguous. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 


2. INSURANCE—POLICY LOAN CONTRACT—CONSTRUCTION— 
“INDEBTEDNESS TO THE COMPANY AGAINST THE 
POLICY.” 


Money loaned to the insured under the policy loan contract described in 
the opinion constitutes “an indebtedness to the company against the 
policy,” as this phrase is used in the contract. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


3. INSURANCE—LIFE INSURANCE POLICY—LOAN TO _IN- 
SURED— RIGHTS OF BENEFICIARY. 


A life insurance policy provided that if default is made in the payment 
of premium after premiums have been paid for three years or more, 
and there is no indebtedness to the company against the policy, it 
shall be extended as temporary insurance for the full sum insured 
during a specified time; but that, if there is such an indebtedness, 
the amount of extended temporary insurance shall be reduced in 
the proportion which such indebtedness bears to the cash surrender 
value. Held, where a loan made to insured had not been paid at 
the time of default, the beneficiary was entitled only to temporary 
insurance in such proportion. 


(For other cases, see Insurance, Cent. Dig. §§ 935, 938; Dec. Dig. § 367.) 
Faweett, J., dissenting. 


Appeal from District Court, Douglas County; Sutton, Judge. 

Action by Grace Rustin against the AZtna Life Insurance Company 
of Hartford, Conn. From judgment for plaintiff, defendant appeals. 
a and remanded, with directions to render judgment for de- 
tendant. 


Greene, Breckenridge, Gurley & Woodrough, of Omaha, for Appellant 
Mahoney & Kennedy, of Omaha, for Appellee. 


* Decision rendered, June 5, 1915. 153 N. W. Rep. 548. Syllabus by 
the Court. 
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O’DONNELL vs. RIDGLEY PROTECTIVE ASS’N. 
(No. 18101.)* 
(Supreme Court of Nebraska.) 


1. INSURANCE—ACCIDENT INSURANCE—ACTION ON POLICY 
—NOTICE OF ASSESSMENT—QUESTION FOR JURY. 

Under the evidence in this case, the court properly submitted to the 
jury the question whether notice of assessment against his insurance 
certificate had in fact been properly mailed to the plaintiff. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


2. INSURANCE—ASSESSMENT—PAYMENT TO LOCAL AGENT. 


Payment of an assessment to the local agent of an insurance company, 
who has generally been intrusted by the company to make such col- 
lections, and who received the money for the company, must be 
regarded as payment to the company, in the absence of evidence 
that such assessment was not forwarded to the agent for collection. 


(For other cases, see Insurance, Cent. Dig. § 923; Dec. Dig. § 361.) 


Appeal from District Court, Gage County; Pemberton, Judge. 

Action by Daniel O’Donnell against the Ridgley Protective Associa- 
tion, a corporation. From judgment for plaintiff, defendant appeals, 
Affirmed. 


Sackett & Brewster, of Beatrice, for Appellant. 
S. D. Killen, of Beatrice, for Appellee. 


~ * Decision rendered, June 5, 1915. 153 N. W. Rep. 547. Syllabus by 
the Court. 


MODERN BROTHERHOOD OF AMERICA LODGE zs. 
BAILEY. (No: 4687.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE— FRATERNAL BENEFIT INSURANCE— REIN- 
STATEMENT OF MEMBER— CONDITION — WAIVER. 


The M. B. A., a fraternal benefit society, with lodge and insurance 
features, in April, 1910, received Mrs. Bailey as a member, and 
issued to her a benefit certificate of insurance, and assessed and col- 
lected from her, monthly, a per capita tax, reserve fund dues, and 
benefit assessments, up to assessment No. 11, which was due and 
payable during the month of November. This payment was not 
made until about fifteen days after due, when it was made and 
received and retained by the company; an unconditional receipt being 


o Decision “rendered, July 13, 1915. 150 Pac. Rep. 673. Syllabus by 
the Court. 
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issued therefor. Thereafter, and for the months of December, Janu- 
ary, February, March, and April, the company assessed her as other 
members in good standing, and received and retained for each of 
said months, timely payment of the assessments and local dues, 
issuing unconditional receipts therefor. Mrs. Bailey died in April, 
without any delinquency as to payments, except as to the belated pay- 
ment the previous December. /eld, that the conduct of the company 
in retaining the belated payment, without condition, and the con- 
tinued assessments and retention of payments, without condition, for 
several months, waived the provision that the reinstatement of a 
member, in default as to payments, is upon condition that such 
member is in good health. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Commissioners’ Opinion, Division No. 1. Error from County Court, 
Pawnee County; Fred S. Liscum, Judge. 

Action by John D. Bailey against the Modern Brotherhood of America 
lodge. Judgment for plaintiff, and defendant brings error. Affirmed, 


Orton & McNeill, of Pawnee, and Sparrow & Page, of Kansas City, 
Mo., for Plaintiff in Error. 

G. W. Goodwin and J. M. Hayes, both of Cleveland, for Defendant 
in Error. 


OG 


PENN MUTT. LIFE INS. CO. vs. SPAULDING. (No. 4604.) * 


(Supreme Court of Oklahoma.) 


1. INSURANCE-—PRESUMPTION. 

Upon an issue of suicide, self-destruction is never presumed. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) i 


2. INSURANCE—ACTION ON POLICY—SUICIDE OF INSURED— 
BURDEN OF PROOF. 

In an action upon a life insurance policy, where the defense is the suicide 
of the insured, the burden of establishing self-destruction by a pre- 
ponderance of the evidence is upon the insurer. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Muskogee County; R. C. Allen, Judge. 

Action by R. F. Spaulding, administrator of the estate of Lee Spaul- 
ding, deceased, against the Penn Mutual Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 


Stephen C. Treadwell, of Oklahoma City, and Locke & Locke, of 
Dallas, Tex., for Plaintiff in Error. 

John Watkins and W. W. Noffsinger, both of Muskogee, for De- 
fendant in Error. 


* Decision rendered, June 22, 1915. Rehearing denied, July 27, 1915. 
150 Pac. Rep. 494. Syllabus by the Court. 
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MUTUAL LIFE INS. CO. vs. CHATTANOOGA SAVINGS 
BANK. (No. 4173.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—PREMIUM—PAYMENT BY CHECK—“DEBT.” 
The annual premium stipulated for in a life insurance policy to be paid 


by the assured is not a “debt,” and the strict rule governing the pay-, 


ment of debts by check or draft does not control the payment of 
such premium. 


For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Debt.) 


3. INSURANCE—PREMIUM—CASH PAYMENT—WAIVER. 

The annual premium stipulated for in the policy in suit was payable in 
cash, and the insurance company had the right to demand cash in 
payment, but it also had the right to waive the payment in cash and 
to accept a check or draft in payment. 

(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


4. INSURANCE—PREMIUM—PAYMENT—DRAFT. 

The annual premium upon the policy in suit was not paid upon the due 
date, and before the expiration of the thirty days of grace allowed by 
the terms of the policy expired, the state agent of the company wrote 
the assured that payment might be made by a premium loan note 
for part and of the balance by personal check, inclosing the form of 
note with this letter. The note was executed and returned with 
check, upon receipt of which the state agent retained ‘the note and 
returned the check to the assured, with the request that he send bank 
draft in place thereof. This request was also complied with, the 
draft having been received on the last day of grace, and was de- 
posited to the credit of the company on the following day and pre- 
sented to the bank upon which it was drawn four days later and 
protested because the issuing bank had closed in the meantime, the 
assured having died on the day following the deposit of the draft 
and prior to its protest. Held, that the premium was paid and the 
policy was in full force and effect at the time of the death of the 
assured. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Error from District Court, Comanche County; J. T. Johnson, Judge. 

Action by the Chattanooga Savings Bank against the Mutual Life 
Insurance Company. Judgment for the plaintiff, and defendant brings 
error. Affirmed. 


Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in Error. 

B. B. Blakeney and J. H. Maxey, both of Muskogee, John A. Fain, 
of Oklahoma City, and John M. Young, of Lawton, for Defendant in 
Error. 





* Decision rendered, May 4, 1915. 150 Pac. Rep. 190. Syllabus by 
the Court. 
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TIMLIN vs. AMERICAN PATRIOTS.* 


(Supreme Court of Pennsylvania.) 


INSURANCE-—LIFE INSURANCE—FALSE STATEMENT IN AP- 
PLICATION—DIRECTED VERDICT. 

Where, in an action on a life insurance policy, it appeared that insured 
had stated in her application that the last physician to attend her 
had treated her at a time when the uncontroverted evidence showed 
him to have been dead, there was a false statement of a material 
fact, requiring a directed verdict for defendant. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Argued before Brown, C. J., and Potter, Elkin, Stewart, and 
Frazer, JJ. 


Appeal from Court of Common Pleas, Chester County. 

Assumpsit on a life insurance policy by Anthony Timlin against the 
American Patriots. From a judgment for plaintiff, defendant appeals. 
Reversed and rendered. 


J. Frank E. Hause, of West Chester, Fred W. Lidstone, of Scranton, 
and H. H. Gilkyson, of West Chester, for Appellant. 

Michael A. McGinley, of Scranton, and William M. Hayes and 
J. Carroll Hayes, both of West Chester, for Appellee. 


* Decision rendered, May 17, 1915. 95 Atl. Rep. 104. 


—--- @¢@ — -— 


BOUNDS er at. vs. SOVEREIGN CAMP OF WOODMEN 
OF THE WORLD. (No. 9124.)* 


(Supreme Court of South Carolina.) 


i. INSURANCE—FRATERNAL INSURANCE— FORFEITURE — 
QUESTIONS OF FACT. 

Under a fraternal benefit certificate void if the member die in conse- 
quence of a violation of the state laws, if the facts are admitted, 
the question whether death was so caused is one of law; but, if 
the facts are denied or disputed, the question is one of fact. 


(lor other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


2. INSURANCE—FRATERNAL INSURANCE—CAUSE OF DEATH 
—VIOLATION OF LAW—QUESTION FOR JURY. 


A fraternal benefit certificate provided that, if the holder died in conse- 
quence of the violation of the laws of the state, the certificate should 
be void. In an action on the policy the defense was interposed that 
the holder came to his death by a gunshot wound inflicted by another 
in self-defense when attacked by the insured. It was disputed who 
fired the first shot and who brought on the difficulty, and whether 


* Decision rendered, July 9, 1915. 85 S. E. Rep. 770. 
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assured acted in self-defense. Held that, under the evidence, the 
question as to whether deceased met his death in consequence of 
a violation of the state’s criminal laws was for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig: § 825.) 


Appeal from Common Pleas Circuit Court of Dillon County; John S. 
Wilson, Judge. 

Action by Richard Bounds and another, by J. Rich Hayes, their 
guardian ad litem, against the Sovereign Camp of the Woodmen of the 
World. From a judgment for plaintiffs, defendant appeals. Affirmed. 


Lee & Moise, of Sumter, and Gibson & Muller, of Dillon, for Ap- 
pellant. 
L. D. Lide, of Marion, and Joe P. Lane, of Dillon, for Respondents. 


NOEM vs. EQUITABLE LIFE INS. CO. or Iowa. 
(No. 3676.)* 
(Supreme Court of South Dakota.) 


INSURANCE—‘PREMIUM”—PAYMENT—GRACE. 

Laws 1909, c. 58, § 5, provides that no policy of life insurance in form 
other than as provided in section 2 shall be issued unless it con- 
tains a provision for grace of one month for the payment of every 
premium after the first, during which month the insurance shall 
continue in force. Section 1 provides that no policy of life insur- 
ance shall be issued or delivered unless authorized by this act. A life 
insurance policy provided for a semiannual premium due on the 18th 
day of June and December in every year. The second semiannual 
premium due June 18th was not paid, and insured died within a month 
thereafter. The policy provided for a grace of one month for the pay- 
ment of any premium after the first policy year. Held, that the statute 
contemplates the allowance of grace after the payment of the first 
premium, whether it be annual, semiannual, or quarterly, the premium 
being the consideration paid for a policy of insurance, and hence the 
policy was in force at the time insured died (citing Words and 
Phrases, Premium). 

(For other cases, see Insurance, Cent. Dig. §§ 892, 893; Dec. Dig. § 350.) 


Appeal from Circuit Court, Brookings County; C. G. Sherwood, 
Judge. 

Action by Martha Noem against the Equitable Life Insurance Com- 
pany of Iowa, a corporation. From an order overruling defendant’s de- 
murrer, it appeals. Affirmed. 


Cuckow & Berke, of Brookings (Parsons & Mills, of Des Moines, Iowa, 
of counsel), for Appellant. 
Hall, Alexander & Purdy, of Brookings, for Respondent. 


* Decision rendered, July 16, 1915. 153 N. W. Rep. 652. 
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GUARANTEF, LIFE INS. CO. vs. EVERT. (No. 8167.)* 
(Court of Civil Appeals of Texas. Fort Worth.) 


1, INSURANCE—LIFE POLICIES—ACTIONS—EVIDENCE. 


In an action on a life policy, evidence held insufficient to show that in- 
sured knowingly made false answers to questions in the application, 
or that at that time he realized he was affected with cancer of the 
stomach. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


2. INSURANCE—LIFE POLICIES--ACTIONS—EVIDENCE. 

Evidence, in an action on a life policy, held to show that false answers 
made in the application were not material to the risk and did not 
influence the issuance of the policy, and hence, under the direct pro- 
visions of Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4947, the falsity 
would not avoid the policy. 

(lor other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


3. INSURANCE—LIFE POLICIES—ACTIONS—DEFENSES. 

Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4948, declares that, in actions 
upon policies, no defense based upon misrepresentations made in 
the application shall be allowed, unless the insurer shall show on 
trial that, within a reasonable time after discovering the falsity of 
the misrepresentations, it gave notice that it refused to be bound by 
the policy, and that ninety days shall be considered a reasonable time. 
The proofs of death which showed the falsity of the representations made 
by insured were received by the insurer about June 27, 1913. Suit on 
the policy was filed September 17th. The first answer presenting the 
defenses of misrepresentations was filed November 28th. Held, that 
it came too late, and the defenses could not be urged. 


(lor other cases, see Insurance, Cent. Dig. §§ 1037, 1038; Dec. Dig. § 390.) 


On Motion for Rehearing. 

4. INSURANCE—LIFE POLICIES—MISREPRESENTATIONS. 

Vernon’s Sayles’s Ann. Civ. St. 1914, art. 4951, declared that the pro- 
visions of the foregoing articles shall not apply to life policies in 
which there is a clause making such policy indisputable after two years 
or less, provided premiums are paid. Article 4947, which preceded 
this, declared that misrepresentations in the application should not 
affect the validity of the policy, unless material, while article 4948 
prohibited such defense, unless the insurer, within a reasonable time 
after discovering the misrepresentation, refused payment on that 
ground. Acts 31st Leg. c. 108, § 22, by which the insurance law was 
amended, provides that no policy of life insurance shall be issued 
after December 31, 1909, without a provision that the policy and ap- 
plication shall constitute the entire contract, and that the policy after 
two years shall be incontestable, save for nonpayment of premiums. 
This section, which appears as article 4741, omits the expression 
“after December 31, 1909.” Section 68 of the Acts of 1909, which 
appears as article 4959, declares that no recovery upon any life policy 


* Decision rendered, Apr. 24, 1915. On motion for rehearing, June 5, 
1915. 178 S. W. Rep. 643. 
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shall be defeated because of any misrepresentation in the application 
which is of an immaterial fact and does not affect the risk assumed. 
Held that notwithstanding article 4951 the amending act of 1909 
applied to policies issued thereafter, and, unless the misrepresenta- 
tions were material, they would not avoid the policy. 


(For other cases, see Insurance, Cent. Dig. § 548; Dec. Dig. § 255.) 


5. INSURANCE — LIFE POLICIES — CONSTRUCTION — WAR- 
RANTY. 

A life policy contained a provision declaring that all statements by the 
insured should, in ‘the absence of fraud, be deemed representations 
and not warranties. <A stipulation and agreement contained in the 
application recited that each and every statement, answer, and rep- 
resentation made by the insured was material to the application, and 
was warranted to be true, and that, if any be untrue, the policy 
should be void, except as otherwise provided in the policy. Held that, 
while no particular form of words is necessary to constitute a war- 
ranty, yet, in view of the conflict between the policy and the applica- 
tion, representations as to immaterial matters would not be construed 
as warranties, and their falsity would not avoid the policy. 

(For other cases, see Insurance, Cent. Dig. § 560; Dee. Dig. § 265.) 


Appeal from District Court, Wise County; F. O. McKinsey, Judge. 
Action by Henry B. Evert against the Guarantee Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Lane, Wolters & Storey, of Houston, and R. E. Carswell, of Decatur, 
for Appellant. : 
McMurray & Gettys, of Decatur, for Appellee. 





442 Insurance Law Journal Vol. 46. [Oct., 1915. 


FIRE, TORNADO, ETC. 


SUPREME COURT OF KANSAS. 


STAMEY 
vs. 


ROYAL EXCHANGE ASSUR. CO. et at. (No. 19066.)* 


INSURANCE — POLICY — MORTGAGE CLAUS E—EFFECT TO 
WAIVE CONDITIONS—RECOVERY BY MORTGAGEE. 


A liveryman bought of a carriage company two hacks and paid only a 
small portion of the purchase price; to secure the payment of the 
remainder he executed promissory notes to the company and se- 
cured the same by a chattel mortgage on the hacks and, as additional 
security, in his own name a fire insurance policy with a mortgage 
clause attached, “Pay to the order of the United States Carriage 
Company as its interest may appear.” The policy also contained this 
provision, “If, with the consent of this company, an interest under 
this policy shall exist in favor of a mortgagee or of any person or 
corporation having an interest in the subject of insurance other than 
the interest of the insured described herein, the conditions hereinbe- 
fore contained shall apply in the manner expressed in such provi- 
sions and conditions of insurance relating to such interest as shall 
be written upon, attached or appended hereto.” No statement what- 
ever of the provisions or conditions of insurance were written upon, 
attached, or appended to the policy except the mortgage clause, 
which was in these words, “It is understood that the two hacks in- 
sured under the first item are being sold to the assured under a 
contract issued by the United States Carriage Company, and loss, if 
any, is payable to the United States Carriage Company as their in- 
terest may appear.” The policy was issued and the mortgage clause 
attached at the time the contract of sale and purchase was made. 
Held, that the provision of the mortgage clause was an independent 
contract between the insurance company and the mortgagee and, as 
no other provisions were written upon or attached to the policy, all 
other conditions or qualifications of the policy were waived by the 
insurance company, including all acts which might thereafter be done 
by the purchaser of the hacks affecting the insurance so far as his 
interest was concerned; and, further, held, that, as the value of the 
hacks exceed the amount remaining unpaid upon the mortgage, the 
carriage company is entitled to recover from the insurance company 
the unpaid balance of its mortgage lien on the property. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 
‘West and Marshall, JJ., dissenting on rehearing. 


Appeal from District Court, Shawnee County. 

Action by G. V. Stamey against the Royal Exchange Assurance Com- 
pany and others, wherein Thomas M. Lillard was named as trustee to 
prosecute the action on plaintiff’s behalf. From judgment for the United 


* Decision rendered, Jan. 9, 1915. On rehearing, July 10, 1915. 150 Pac. 
Rep. 227. Syllabus by the Court. 
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States Carriage Company, defendant, on its affirmative claim, the other 
defendants appeal. Affirmed. 


Eugene Quinton, of Topeka, for Appellants. 
James A. Troutman, of Topeka, for Appellee. 
Smiru, J. 

This action was brought by G. V. Stamey against the Royal 
Assurance Company and the Concordia Fire Insurance Company, 
to recover upon two policies of fire insurance issued upon the 
same property by the respective companies. The United States 
Carriage Company was also made a defendant, and answered, 
setting up an affirmative claim under the insurance policies. 
Stamey, after the beginning of the action, was sentenced to the 
penitentiary for burning the insured property, and while he was 
a convict therein, Thomas M. Lillard was duly named as trustee 
in the action to prosecute in his behalf, and an amended petition 
was filed in Lillard’s name as trustee. The issues between the 
trustee and the insurance company were tried by a jury, which 
returned a verdict in favor of each of the defendants, and made 
a special finding that Stamey burned the property covered by the 
policies for the purpose of securing the insurance. A judgment 
was rendered in accordance with the verdict. The claim of the 
United States Carriage Company against the insurance com- 
panies was submitted to the court, without a jury, upon the 
pleadings, and judgment in the Stamey Case. After some cavil 
as to the stipulation or agreement the court stated their agreement 
as follows :— 

“That these gentlemen here stipulate that as to the carriages— 
that upon the admitted facts in the record, they stipulate and 
agree that if as a matter of law the court finds that the carriage 
company is entitled to a judgment against the insurance com- 
pany the court shall render such judgment for the amount of the 
carriage company’s claim.” 

To which the attorneys all assented. 

It was understood that whenever judgment might be rendered 
for or against either insurance company the same judgment 
should be rendered for or against the other. For that reason 
apparently, the court in its findings mentioned only the Concordia 
Fire Insurance Company, or the insurance company, as applying 
to both insurance companies, and the court found that the in- 
surance company had issued to Stamey a policy of insurance 
upon personal property, including two double hacks, with the 
limited liability of not more than $400 upon each hack; that the 
hacks were bought by Stamey from the United States Carriage 
Company and that the value of each when destroyed was more 
than the amount of: insurance thereon, and that the unpaid 
balance of the purchase price at the time of the trial amounted 
to $1,256.10, for which notes, bearing 6 per cent per annum were 
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given, secured by chattel mortgage on the hacks, and the mort- 
gage clause attached to the policy; that the two hacks and other 
property covered by the policy of insurance were totally destroyed 
by fire at the place designated in the policies as the place where 
they were to be kept; that to each policy was attached the 
following :— 


“No, 7. It is understood that the two hacks insured under the 
first item are being sold to assured under a contract issued by the 
United States Carriage Company, and loss, if any, payable to 
the United States Carriage Company, as their interests may 
appear.” 

That in the body of each policy was the following stipulation 
and provision :— 


“No. 8. If, without the consent of this company, an interest 
under this policy shall exist in favor of a mortgagee, or of any 
person or corporation having an interest in the subject of insur- 
ance other than the interest of the insured as described herein, 
the conditions hereinbefore contained shall apply in the manner 
expressed in the last provision and conditions of the insurance 
relating to such interest as shall be written upon, attached, or 
appended thereto. 


“No. 9. That the foregoing provision and stipulation, and no 
part thereof, nor any reference thereto, was written upon, attached 
to, or appended to the mortgage clause attached to said policy.” 

“No. 12. That the carriage company set up its claim for the 
balance due upon the promissory notes, and chattel mortgage, and 
claimed that the provisions and stipulations in the policy con- 
stituted an independent contract between the insurance and the 
mortgage company, and that it was entitled to recover regardless 
of any act on the part of Stamey.” e 

The court also made the following findings :— 


“No. 13. That thereafter proofs of loss were duly furnished 
said company, including proof of loss of said hacks and the de- 
fendaat insurance company refused to pay said loss or recognize 
its liability therefor. 

“No. 14. That the unpaid balancé due said defendant carriage 
company at the date of these findings, claimed from said defend- 
ant insurance company by said carriage company, to wit, De- 
cember 28, 1912, was $628.05.” 

“No. 18. That the said defendant carriage company’s place of 
business is Columbus, Ohio, and that after the sale of sajd hacks 
it left them in possession and control of said Stamey. 

“No. 19. That several days prior to said fire, the local agency 
of said defendant insurance company became suspicious that the 
said Stamey contemplated burning said property, and hired an 
officer to watch and guard said property and to catch the criminal. 

“No. 20. That said watchman was on duty day and night for 
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about one week, with instructions from said local agency to ap- 
prehend the criminal if the property should be burned. 

“No. 21. That said defendant carriage company had no knowl- 
edge and no means of knowing of the extra hazard surrounding 
the hacks included in its chattel mortgage, and said insurance 
company and its local agency did not notify said carriage com- 
pany of such extra hazard, or communicate in any way with said 
company advising it of the existing suspicion.” 

As a conclusion of law the court found: (No. 1) That the 
stipulation in the insurance policies constitute an independent 
contract by and between the insurance company and the carriage 
company, and the right of recovery is not defeated or vacated in 
any way by the criminal act of Stamey in causing the said prop- 
erty to be burned. (Nos. 2 and 3) That the carriage company 
was entitled to recover of each of the fire insurance companies, 
$628.05, with interest at 6 per cent from the date of the findings. 
Judgment was rendered accordingly. Motions for a new trial 
were made and overruled. 

The appellant insurance companies contend that there was no 
loss contemplated by the contracts of insurance in the burning 
of the two hacks. It was established by the verdict in the case 
upon the trial of the issues as between Stamey and the insurance 
companies that Stamey was not entitled to recover any loss or 
damage under the policies so far as concerned his interest in the 
property insured, for the reason that he himself burned the 
property. We have no doubt that the decision was correct and, 
of course, it would be equally applicable to the hacks involved in 
this case if he owned the hacks exclusively and the United States 
Carriage Company had no interest therein and the contract was 
made exclusively for Stamey’s benefit. Stamey unquestionably 
had the legal title to the hacks also, but the carriage company, 
which had contracted to sell them to Stamey, had a chattel mort- 
gage thereon for a large portion of the purchase price thereof. 
That the carriage company’s interest in the hacks was an in- 
surable interest is well settled and is not questioned. 

The principal contention of the appellants, however, of the real 
issue in this case, is whether the court erred in its conclusions of 
law No. 1 and No. 2, ante. There is some conflict in the author- 
ities as to the effect of attaching to a policy of insurance a stipu- 
lation or mortgage clause, which is known as the standard clause, 
viz.: “Loss, if any, payable to ————, mortgagee, as his 
interest may appear.” ‘The case of Bank vs. Insurance Co., 6 Kan. 
App. 219, 49 Pac. 688, is cited in support of appellant’s contention 
that such insurance is for the benefit of the owner of the property 
only, and not for the benefit of the mortgagee. Some language is 
used in the opinion which justifies the claim of appellant, but in 
that case the property owner had forfeited his right to recover 
under the policy according to its very terms, by taking out ad- 
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ditional insurance without notice to or consent of the insurance 
company issuing the policy sued on. Another defense was that 
the property was mortgaged at the time the insurance policy was 
obtained and no notice thereof was given; also, that the plaintiff 
permitted foreclosure proceedings on the property without the 
knowledge or consent of the company. So it appears that the 
effect of attaching the standard clause of loss order was not the 
only question involved therein, and it does not appear that the 
case was decided entirely upon that question. 

The appellee, on the other hand, cites numerous authorities in 
support of its contention that the standard loss order clause, like 
the one in this case, constitutes an insurance of the interest of the 
mortgagee and his interest cannot be affected by any act or con- 
duct on the part of the owner. Among the Kansas cases cited 
is Dodge vs. Insurance Co., 4 Kan. App. 415, 46 Pac. 25, which 
is squarely in point and decides that the loss, if any, is payable 
to the owner of the mortgage or his assigns as his interest may 
appear. The owner of the mortgage is the insured to the extent 
of his interest. The appellee also cites Insurance Co. vs. Cover- 
dale, 48 Kan. 446, 29 Pac. 682, and Insurance Co. vs. Boardman, 
58 Kan. 339, 49 Pac. 92. In the two latter cases, however, the 
clause expressly provides that the insurance as to the mortgagee 
shall not be invalidated by any act or neglect of the owner, and 
this constitutes what is known as the “union clause” as distin- 
guished from the standard clause before considered. 

Appellee also cites Reed vs. Firemen’s Ins. Co., 81 N. J. Law, 
523, 80 Atl. 462, 35 L. R. A. (N. S.) 343, in which it is said in 
the syllabus :— 

“1. The standard mortgagee clause creates an independent con- 
tract of insurance for the separate benefit of the mortgagee, in- 
grafted upon the main contract of insurance contained in the 
policy itself, and to be rendered certain, and understood by refer- 
ence to the policy. 

“2. A policy of fire insurance in the standard form, which is 
void as to the assured owner, because of his breach of the war- 
ranty that his interest is not other than unconditional and sole 
ownership, may nevertheless be valid as to a mortgagee, when the 
mortgagee clause in the usual form is attached to the policy.” 

Appellee also cites Welch vs. Insurance Co., 148 Cal. 223, 82 
Pac. 964, 113 Am. St. Rep. 223, 7 Ann. Cas. 396. 

The trial court also found that the insurance companies, 
through their agent, were informed of the intention of Stamey 
to burn the property, and employed a guard to watch the property 
and apprehend Stamey if he made such attempt, and such guard 
and watch was kept night and day for a week before the property 
was burned, but neither was any notice given to the carriage com- 
pany nor was the insurance, or either of them, canceled. 
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The conclusion of law is sustained by ample authorities, and 
the judgment is affirmed. All the Justices concurring. 


On Rehearing. 
WEst, J. 

The abstract states that the case as to the carriage company 
was submitted without a jury for judgment upon the pleadings. 
and verdict of the jury and judgment thereon in the case of 
Stamey vs. Insurance Company, but it also appears that the 
stipulation was stated by the court to be :— 

‘And that upon the admitted facts in the case and the evidence 
now in, that are material, that if the carriage company is entitled 
to judgment against the insurance company, the court may 
render it.” 

After taking the matter under advisement the court made 
findings of fact, and the record does not show any motion to set 
any of them aside. In a brief upon the rehearing the carriage 
company sets out a transcript of the evidence upon which it is 
stated that the findings as to the actions of the company in having 
the premises watched were based. It would seem, therefore, that 
findings of fact are before us and must be considered. 

Attached to and made a part of the policy was the following 
clause :— 

“It is understood that the two hacks insured under the first 
item are being sold to the assured under a contract issued by the 
United States Carriage Company, and loss, if any, is first pay- 
able to the United States Carriage Company as their interest 
may appear.” 

It is insisted that this is merely the standard clause under which 
the mortgagee became a mere appointee to receive the loss, which 
would otherwise have been payable to the assured. Counsel is 
correct in his contention that Dodge vs. Hamburg-Bremen Fire 
Ins. Co., 4 Kan. App. 415, 46 Pac. 25, was based upon the union, 
and not upon the standard, clause, and that the case of Bank 
vs. Insurance Co., 6 Kan. App. 219, 49 Pac. 688, was based upon 
the standard clause, and was decided in accordance with counsel’s 
theory, and also that Insurance Co. vs. Coverdale, 48 Kan. 446, 
29 Pac. 682, and Insurance Co. vs. Boardman, 58 Kan. 339, 49 
Pac. 92, involved the union, and not the standard, clause. 

It is variously agreed that, as found by the trial court, no con- 
ditions were attached to the mortgage clause in this case, that the 
entire policy was attached thereto, and that by the language used 
the clause became a part of the policy itself, all of which should 
be considered in connection with such clause. From the abstract 
it appears that the policy contained this provision :— 

“Tf, with the consent of this company, an interest under this 
policy shall exist in favor of a mortgagee, or of any person or 
corporation having an interest in the subject of insurance other 
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than the interest of the insured as described herein, the conditions 
hereinbefore contained shall apply in the manner expressed in 
such provisions and conditions of insurance relating to such in- 
terest as shall be written upon, attached, or appended hereto.” 


It seems clear that an interest under the policy existed in. favor 
of the mortgagee with the consent of the company, and also that 
the mortgagee had an interest in the subject of insurance other 
than that of Stamey, who was the insured named in the policy. 
The clause respecting this company was the standard clause, and 
according to many authorities of itself merely made the company 
the appointee to receive the loss on its property otherwise pay- 
able to Stamey, and which, of course, could not be claimed by 
the company unless Stamey could otherwise claim it. But, not 
content with leaving this mortgage clause to govern, the insurance 
company inserted in its policy the provision that “the conditions 
hereinbefore contained shall apply in the manner expressed in 
such provisions and conditions of insurance relating to such in- 
terest as shall be written upon, attached, or appended hereto,” 
and no “provisions or conditions of insurance relating to such 
interest” were ever written upon, attached, or appended to the 
policy, except the mere mortgage clause itself, which was by its 
terms made a part of the policy. Hence there were no conditions 
so far as the carriage company was concerned, for the insurer 
contracted without conditions to pay the loss to such company. 
Had the policy omitted all reference to the mortgage clause, and 
simply attached it to the policy, then the position of counsel that 
a mere appointment and not a contract existed would be correct. 
But mortgagees seldom procure or have opportunity to examine 
policies issued to the owners, and as contracts of insurance pre- 
pared and solicited by the insurer are to be construed strongly 
against such insurer, it must be held that, in view of the terms 
of the policy, the mortgage clause, and the reference thereto in 
the policy, the carriage company had an independent contract of 
insurance and is entitled to recover, and so far as that company 
is concerned the destruction of the property by the insured did 
not relieve the insurer from liability. 

The former decision (references in the former opinion to cer- 
tain decisions being corrected as already indicated) is adhered to. 

Johnson, C. J., and Burch, Mason, Porter, and Dawson, JJ., 
concurring. 

West, J. (dissenting). 

While insurance contracts should be so drawn as to protect 
the interests of mortgagees, until they are so drawn voluntarily 
or by legislative command, it is no province of the court to act 
as guardian for parties or make such contracts for them as they 
should have made for themselves. Here was an ordinary insur- 
ance policy drawn in favor of Stamey, with a standard mortgage 
clause attached and made a part thereof—that is, a part of 
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Stamey’s contract for indemnity against loss by fire. He burned 
the property, and therefore there was no loss payable to him, and 
therefore none payable to the carriage company. This view of 
the matter seems to harmonize with the terms of the contract 
voluntarily made and with the decision in the Dodge Case, as 
well as the unquestioned weight of authority. Delaware Ins. Co. 
vs. Greer, 120 Fed. 916, 57 C. C. A. 188, 61 L. R. A. 137; Clement 
on Fire Insurance, vol. 1, p. 37; 19 Cyc. 714, referring for sup- 
port to decisions in the United States, in Canada, and in twenty- 
two states of the Union. 


I am authorized to state that Mr. Justice Marshall concurs in 
this dissent. 


~@o@- ——— 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


FIRE ASS’N OF PHILADELPHIA 
US. 


WELLS.* 


1. INSURANCE—SUBROGATION—SETTLEMENT WITH OWNER. 

The right of subrogation accruing to an insurance company to recover 
from a tort-feasor, through whose negligence the loss was incurred, 
the amount paid on its policy of insurance, is not barred by a settle- 
ment between the tort-feasor and the owner for a sum less than the 
actual liability of the former, and for which the latter gave a full 
release, for such a release is a fraud upon the subrogee, which will 
be no defense, either at law or in equity, to its action to recover the 
loss remaining unsatisfied after applying to its satisfaction the sum 
paid by the tort-feasor. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


2. INSURANCE—SUBROGATION—RIGHTS AGAINST INSURED. 

Where the subrogee proceeds in the first instance against the insured and 
in that proceeding it appears that the damages for which a tort- 
feasor is liable to an insured exceeds the sum for which the insured 
settled with him, and that a sufficient sum remains unpaid to satisfy 
the subrogee, such a conclusion is final between the parties to the 
record. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606. 


vm Decision rendered, June 23, 1915. 94 Atl. Rep. 619. Syllabus by the 
ourt. 
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Appeal from Court of Chancery. 

Suit by the Fire Association of Philadelphia against Thomas Wells. 
From decree for complainant (83 N. J. Eq. 140, 90 Atl. 244), defendant 
appeals. Reversed and record remitted, with directions to dismiss. 


Westcott & Weaver, of Camden, for Appellant. 
Frank Smathers, of Atlantic City, for Appellee. 


BERGEN, J. 

[1] Certain of defendant’s buildings with their contents were 
destroyed by a fire communicated through the negligence of the 
servants of the Atlantic City Railroad Company. ‘The buildings 
were insured by the complainant company to the extent of $2,000, 
and, after the fire, complainant paid defendant the full amount 
of the insurance on the building, the replacement cost of which, 
according to the undisputed testimony, would be $4,575, and re- 
ceived from defendant an assignment of any right of action, to 
the extent of the payment, which he might have against any 
person responsible for the loss. Subsequently defendant com- 
promised his claim against the railroad company, and was paid 
$5,000 for, as he testified, his “damage to goods that were de- 
stroyed that never was insured,” and gave the company a release 
and discharge from all claims and demands which he had against 
it for damages for the destruction of both buildings and con- 
tents. When the settlement was made with the railroad com- 
pany, it knew that complainant had paid $2,000 on account of the 
loss resulting from the burning of the buildings as required by 
its policy. The total loss suffered by defendant, on buildings and 
contents, exceeded $7,000. With the facts substantially as stated, 
the complainant filed its bill of complaint, praying that defendant 
be decreed to refund to it the $2,000, paid him, upon the ground 
that it was estopped by defendant’s release to the railroad com- 
pany from proceeding in his name to recover from it the unpaid 
damages for which the company was liable, which complainant 
claims it is entitled to by right of subrogation. The Vice Chan- 
cellor held that the legal effect of the release was to bar com- 
plainant of its right to proceed in defendant’s name against the 
railroad company, and decreed that the defendant must refund 
the $2,000, leaving him but $5,000 on account of a loss which is 
not disputed exceeded $7,000. We are of opinion that this result 
is not equitable, for the release was not, under the facts, a bar 
which estopped the complainant from asserting its right as sub- 
rogee. Both defendant and the railroad company knew, or are 
chargeable with knowledge, that the complainant had upon pay- 
ment become entitled by subrogation to call upon the railroad 
company to reimburse it the money it paid the owner on its policy 
of insurance, and they could not defeat that right by any ar- 
rangement they might make without complainant’s consent. If 
the loss for which the railroad company was liable amounted to 
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$7,000, it has not liquidated its responsibility by paying $5,000, 
and until it has discharged its liability, the rights of a subrogee 
cannot be destroyed by obtaining a release upon paying to the 
insured what he deemed to be the residue of his loss; for a re- 
lease of that nature is such a fraud upon the subrogee as will 
avoid it both at law and in equity so far as it affects the rights of 
the subrogee. Monmouth Fire Ins. Co. vs. Hutchinson, 21 N. J. 
Eq. 107. In that case, the buildings destroyed were insured for 
$1,800, the destruction was caused by sparks of fire negligently 
communicated by a railroad company, and the loss amounted to 
$4,000. ‘The owner was paid the insurance. With knowledge of 
this fact, the railroad company settled with the owner for $2,000 
and took a full release and discharge. ‘The insurance company 
then filed its bill of complaint, praying that the owner and the 
railroad company pay to it $1,800, the amount of the insurance it 
had paid; and it was there held that, as the railroad company had 
not paid all the damages for which it was responsible, it was liable 
to the insurer to the extent of so much of its liability for the loss 
as still remained undischarged, and that a general release by the 
owner to the railroad company would be no defense to an action 
by the insurance company. ‘This result removes the footing upon 
which the Vice Chancellor rested the decree appealed from, and 
requires us to consider the equities presented by this record which 
the Vice Chancellor did not pass upon, because of the effect given 
by him to the release. Assuming, as we hold, that the release 
does not bar the complainant, as subrogee, from proceeding in 
the name of the owner against the tort-feasor, and, as we must 
under this record, that the latter has paid only so much of the 
entire loss for which it was responsible as remained unsatisfied 
after applying to its payment the money received from the com- 
plainant, the only equitable basis upon which the complainant can 
rest its right to maintain this bill against the defendant is 
eliminated. 


[2] Where the owner has settled with a tort-feasor for less 
than its liability, in derogation of the rights of a subrogee, the 
latter may bring an action in the name of the owner, without his 
consent, to establish its liability, and out of any recovery be 
made whole for the amount paid, if the recovery so far extend. 
The suit must be in the name of the owner, and if there be more 
than one subrogee, the proceeds will be distributed equitably 
between them; for there is but one wrong, suffered by one. party, 
the owner, and it can only be enforced in one suit, and not by 
splitting the claim between several persons entitled to a part, 
because of different rights resting upon subrogation. Norwich 
Union Fire Ins. Co. vs. Standard Oil Co., 8 C. C. A. 433, 59 Fed. 
984; Conn. Mut. Life Ins. Co. vs. N. Y. & N. H. R. R. Co., 25 
Conn. 265, 65 Am. Dec. 571. ‘The complainant having chosen his 
forum, and submitted to its adjudication the question involved, 
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it is concluded by the determination in this court of the issues 
presented and contested, so far as the parties to this record are 
concerned. That the complainant has chosen to attempt to charge 
the defendant upon the ground that the release was a bar, rather 
than proceed at law against the tort-feasor to establish the extent 
of its liability, does not concern the defendant. He has met the 
issue presented and shown that his loss exceeds the sums paid 
both by the railroad company and by the complainant, and there- 
fore he is not liable to his subrogee, for the right of the com- 
plainant is against the fund, resulting from the liability of the 
tort-feasor, in excess of the amount received, to fully compensate 
the owner, and if there be no such excess, then there is nothing 
to which it can be subrogated. 

The decree will be reversed, and the record remitted, with a 
direction that the bill be dismissed, with costs. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


FIRE ASS’N OF PHILADELPHIA 
ws. 


SCHOLLENGER.* 


1. INSURANCE —F IRE POLICIES — SUBROGATION — AGREE- 
MENTS. 

While a contract of insurance is one of indemnity, and the insured is at 
common law subrogated to the rights of the insured, the right of sub- 
rogation may be waived by the contract. 

(For other cases, see Insurance, Cent. Dig. $$ 1504-1511, 1514-1516; Dec. 


Dig. § 606.) 


2. INSURANCE—FIRE INSURANCE—CONSTRUCTION. 

A fire policy declared that, if the insurer should claim that the fire was 
caused by the act or neglect of another, it should on payment of the 
loss be subrogated to the extent of such payment to all rights of in- 
sured against the third person. The insurer paid a loss, making no 
claim that the fire was the result of another’s act. Thereafter the in- 
sured instituted an action against a railroad company and recovered 
damages for its negligent firing of the property. Held, that the in- 
surer could not claim subrogation; the policy waiving that right, un- 
less at or before payment of the loss, it made claim that the fire was 
the result of the act or neglect of the third person. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 








* Decision rendered, June 14, 1915. 
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Appeal from Court of Chancery. 

Action by the Fire Association of Philadelphia against Robert V. 
Schollenger. From a decree for complainant (83 N. J. Eq. 144, 90 A. 
240), defendant appeals. Reversed. 


William C. Irench, of Camden, for Appellant. 
French & Richards, of Camden, fer Anpellee. 


GUMMERE, C. J. 

The Fire Association of Philadelphia, the complainant below, 
issued a policy of insurance upon the property of Schollenger, 
the defendant below, for $3,000. One of the provisions of the 
policy was that :— 

“If this company shall claim that the fire was caused by the 
act or neglect of any person or corporation, private or municipal, 
this company shall on payment of the loss be subrogated to the 
extent of such payment to all right of recovery by the insured 
for the loss resulting therefrom, and such right shall be assigned 
to this company by the insured on receiving such payment.” 

The property insured having been injured by fire, the com- 
plainant paid to Schollenger, under its policy, $2,855, that being 
the amount agreed upon as the extent of its liability. Subse- 
quently the defendant brought suit against the Atlantic City Rail- 
road Company, claiming that the fire by which his property was 
injured was caused by sparks negligently permitted to escape 
from an engine of that company. A verdict of $6,000 was re- 
covered in this suit; and afterwards (a rule to show cause having 
in the meantime been allowed) the parties to that litigation com- 
promised it for $3,000, and Schollenger executed to the company 
a general release of all liability for loss or damage occasioned by 
the fire. ‘The case which the present respondent sought to estab- 
lish in the court of chancery was that, having paid to the ap- 
pellant the amount due on the policy issued by it, a right of 
subrogation immediately sprung into existence, under which it 
was entitled to receive, out of the proceeds of the litigation 
brought by Schollenger against the railroad ¢ompany, reimburse- 
ment of the moneys paid ‘by it under the policy. 

The learned Vice Chancellor who heard the case, after pointing 
out that an insurance against loss by fire is an indemnity which 
the assured holds, declared as a principle of law that, when the 
insurer pays that indemnity to the assured, the latter becomes a 
trustee of the insurer to the amount of the payment, in the event 
of its future collection by the insured from the person primarily 
liable for the loss, and held that this general principle of law was 
not at all modified or affected by the provision of the policy 
relating to the right to subrogation of the insurer which we have 
heretofore recited. As a necessary consequence of this view he 
advised a decree in favor of the complainant, and from this de- 
cree the defendant appeals. 
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[1,2] Whatever may be the extent of the right of subrogation 
residing in an indemnitor, under such a state of facts as the 
present case exhibits, in the absence of any agreement upon the 
subject between the indemnitor and the indemnitee, we see no 
reason for denying the power of the parties to curtail, or even 
to destroy, it, by mutual consent, if they see fit to do so. An 
agreement to that end runs counter to no provision of the written 
law, and is not opposed to any public policy of the state. The 
right of subrogation is a mere personal one, conferred solely for 
the benefit of individuals; and a right of this character may 
always be waived by the party in whom it resides. Quick vs. 
Corlies, 39 N. J. Law, 11. The rights of the parties to this litiga- 
tion, therefore, must depend upon the meaning of the provision 
of the policy which deals with the matter of subrogation. 

It is plain from a reading of this part of the contract that the 
parties to it intended that the right of insurer, in case it paid 
the loss, should not be an absolute, but a conditional one; the 
condition being that the insurer should “claim that the fire was 
caused by the act or neglect” of some third person. We think it 
equally clear that the agreement contemplates that such claim 
should be made by the insurer to the insured at or before the 
time when it paid the loss. ‘This appears from the fact that by its 
terms the right to subrogation, if it comes into existence at all, 
becomes complete when the payment is made. The language used 
is “this company shall on payment of the loss be subrogated,” 
etc., “and such right shall be assigned to this company by the 
insured on receiving such payment.” 

There is no suggestion either in complainant’s bill or in the 
proofs submitted by it at the hearing, that it made any claim to 
the defendant that the fire against which it had indemnified him 
had been caused by the act or neglect either of the Atlantic City 
Railroad Company or of any other person, until many months 
after it had paid the moneys due under its policy.. On the con- 
trary, the fact appears that it made no such claim prior to the 
filing of its bill in this.cause. Its failure to assert such claim at 
or before the time when the payment was made was a failure 
to comply with the condition upon which its right to subrogation 
depended, and terminated the existence of that right, leaving the 
defendant free to so deal with the person responsible for the fire, 
with relation to a settlement of any claim against such person, as 
he might see fit, without any liability to be called to account by 
the complainant for any of the proceeds of such settlement. 

The decree under review will be reversed. 


Fire, &c.] Hartwig vs. American Ins. Co. 


SUPREME COURT OF NEW YORK. 


APPELLATE Division. SECOND DEPARTMENT. 


HARTWIG 
vs. 


AMERICAN INS. CO. or City or Newark, N. J.* 


INSURANCE—EXTENT OF LIABILITY —AVERAGE CLAUSE— 
RECOVERY BY MORTGAGEE. 


Under a fire policy in the standard form, insuring the owner to an 
amount not exceeding $1,500 and containing a standard average 
clause, providing that the insurer should not be liable for a greater 
proportion of any loss or damage than the sum thereby insured bore 
to 80 per cent of the actual cash value of the property at the time 
such loss should happen, followed by a mortgagee clause making the 
loss, if any, payable to the plaintiff as mortgagee, as her interest 
might appear, the defendant’s liability was the same as if the words 
“to an amount not exceeding $1,500,” together with the 80 per cent 
average clause, had been omitted, and the policy had provided for 
the payment of $1,500, if the direct loss or damage equaled or ex- 
ceeded 80 per cent of the actual cash value of the property insured at 
the time of loss, and, if not, of such proportion of any loss as $1, 
bore to 80 per cent of the actual cash value of the property at the time 
of loss, so that the liability could not be determined until after the 
loss, and where the loss was less than 80 per cent of the actual cash 
value the clause reduced the recovery of the mortgagee to the 
amount fixed by such clause. 


(For other cases, see Insurance, Cent. Dig. §§ 1444-1447; Dec. Dig. § 581.) 


Submission of controversy without action by Katharina Hartwig 
against the American Insurance Company of the City of Newark, N. J., 
on agreed statement of facts. Judgment directed for plaintiff for the 
sum of $460.22, with interest. 


Argued before Jenks, P. J., Thomas, Stapleton, and Rich, JJ. 


Henry M. Dater, of Brooklyn (Herbert Cracauer, of New York City, 
and James O. Miller, of Brooklyn, on the brief), for Plaintiff. 
William D. Murray, of New York City, for Defendant. 


Ricu, J. 

This is the submission of a controversy upon an agreed state- 
ment of facts, and presents a single question of law, viz.: Does 
the 80 per cent clause attached to a standard fire insurance policy, 
taken out by the owner and made payable to his mortgagee as his 
interest may appear, diminish the recovery of the latter in the 
event of loss, under the facts presented by this record? 

On September 30, 1910, at the request of the owner, the de- 
fendant issued a policy of fire insurance, in the standard form, by 


* Decision rendered, July 30, 1915. 154 N. Y. Supp. 801. 
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which it insured such owner “to an amount not exceeding $1,500,” 
for a period of three years, against loss or damage by fire to 
premises situate on Hamilton avenue in the borough of Brooklyn. 
A paster is attached to the face of the policy, preceding the printed 
conditions, on which appears a description of the insured 
property, a number of privileges and permissions—the standard 
average clause—in part as fallows :— 

“This company shall not be liable for a greater proportion of 
any loss or damage to the property described herein than the sum 
hereby insured bears to eighty per centum (80%) of the actual 
cash value of said property at the time such loss shall happen.” 

This is followed by the mortgagee clause, by which the loss, if 
any, is payable to the plaintiff as mortgagee, as interests may ap- 
pear. On July 5, 1913, the building, covered by plaintiff's mort- 
gage and the policy of insurance, was damaged by fire to the 
extent, as fixed by arbitration, of $1,350, and the actual net cash 
value of such building at the time of the loss at $5,500. The 
proportion of the loss or damage to 80 per cent of such net cash 
value, based on the amounts determined by such arbitration, is 
$460.22, and the defendant concedes that the plaintiff is entitled 
to recover this amount, with interest and costs, and has offered to 
allow the plaintiff to enter judgment for this amount. It is con- 
tended by plaintiff that the 80 per cent clause embraces a con- 
dition binding only upon the owner and insurer, and has no effect 
upon the plaintiff’s rights as a mortgagee; that upon the insured 
building being damaged by fire she was entitled to be paid the 
full amount of her loss, with no limitation other than the amount 
unpaid upon the mortgage and the amount for which insurance 
had been effected. 

[f the action had been brought bye the owner, his recovery 
would have been limited to $460.22 (Farmers’ Feed Co. vs. 
Scottish Union & Nat. Ins. Co., 173 N. Y. 241, 65 N. E. 1105) ; 
and [ can see no reason why the same result does not follow as 
to the plaintiff, mortgagee, for the reason, as is conceded, that her 
recovery to the extent of the mortgage debt necessarily rests upon 
“the amount for which such insurance has been effected.” ‘The 
defendant did not undertake to pay $1,500 absolutely to any one; 
its liability was limited to that amount in any event. The legal 
effect of the standard average clause is to make the liability of 
the defendant the same as if the words in the policy “to an amount 
not exceeding $1,500,” together with the 80 per cent average 
clause, had been omitted from the policy, and in lieu thereof had 
been written :— 


“The sum of $1,500 if such direct loss or damage equals or 


exceeds 80 per cent of the actual cash value of the property in- 
sured at the time such loss shall happen, and, if not, such pro- 


portion of any loss or damage to the property described herein as 
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such sum of $1,500 bears to 80 per cent of the actual cash value 
of said property at the time of such loss.” 


Until the occurrence of the fire which damaged the insured 
property, the liability of the defendant could not be determined. 
When it did occur, the damage being less than 80 per cent of the 
cash value of the property, the liability of the defendant under 
its policy became fixed by its terms at the proportion of the loss 
stated in the policy, which was the entire amount, both as to the 
owner and mortgagee. It is true that there are two contracts of 
the defendant in this policy, one with the mortgagee (plaintiff), 
the other with the owner; but the amount to be recovered by 
either is limited to the amount of insurance effected and agreed 
to be paid in the event of loss by the defendant. 

The plaintiff contends, upon the authority of Eddy vs. London 
Assurance Corporation, 143 N. Y. 311, 38 N. E. 307, 25 L. R. A. 
686, that her contract with defendant constitutes an entirely 
separate insurance of her mortgage interest, under which she 
takes the same rights that she would have taken, had she received 
a separate policy free from the conditions imposed upon the 
owner. Conceding this, the contention overlooks the fact that 
the amount of the insurance agreed to be paid by defendant is 
not a condition, but an integral part, of the policy, limiting its 
liability, as to any one, to the proportion of loss it undertakes and 
agrees to pay. Neither is the contention that the mortgagee clause 
contains the whole contract made by the defendant with plaintiff 
sound, for the reason that it ignores the fact that such clause 
provides no amount, rate, or term of insurance, and does not 
describe the property insured. The defendant only agrees to pay 
the loss or damage for which it is liable under the other provisions 
of its policy, to the extent of the mortgagee’s interest in the in- 
sured property at the time of the loss. Before a mortgagee has 
any right of recovery under such clause, he must establish the 
amount the insurer is liable for under its contract with the owner, 
and his recovery cannot in any event exceed that amount. 

Judgment is ordered for the plaintiff for $460.22, with interest 
thereon from September 23, 1913, and costs. All concur. 
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SUPREME COURT OF RHODE ISLAND. 


DE PAOLA 
vs. 


NATIONAL INS. CO. 


SAME 
vs. 


HUMBOLDT FIRE INS. CO. (Nos. 4395, 5396.) * 


1. INSURANCE—ACTION ON POLICIES—CONDITION PRECE- 


DENT—APPRAISAL. 


A fire policy provided that loss should be estimated by the insured and 


the insurer, and, in case of disagreement, both insured and insurer 
should select a disinterested appraiser who should select an umpire 
to decide in case of differences. The policy also declared that in- 
surer should not be held to have waived any provision of the policy 
relating to appraisal, etc., and that the loss could not be payable un- 
til sixty days after notice, ascertainment, estimate, and satisfactory 
proof of the loss had been received, including an award by appraisers 
when appraisal has been required. The insured promptly furnished 
proofs of loss which were filed with the insurer in accordance with 
the terms of the policy. More than sixty days elapsed without action 
by the insurers. Held that, though there was no appraisal, the in- 
sured might maintain his action; it not appearing that there was any 
disagreement as to loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


2. INSURANCE—FIRE POLICIES—ACTIONS—PLEADING. 
In an action on a fire policy, the declaration alleged that the insured had 


done, fulfilled, and performed all things on his part to be done, ful- 
filled, and performed to entitle him to recover. The declaration also 
averred the filing of proofs of loss and the nonaction of the insurer. 
Held that, as the insurers, if they did not intend to accept the proofs 
furnished, should have taken the next step in the process of adjust- 
ment, the declaration was sufficient to state a cause of action. 


(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 


1598; Dec. Dig. § 629.) 


5. INSURANCE— FIRE POLICIES — LOCATION — MISDESCRIP- 


TIONS—REFORMATION. 


If the property is otherwise sufficiently identified, a misdescription as to 


location will not avoid the policy, and the insured is not bound be- 
fore suing on the policy to sue to reform it. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249, 265-272; Dec. Dig. 


§§ 138, 143.) 


bg 


Decision rendered, June 29, 1915. 94 Atl. Rep. 700. 
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6. INSURANCE—FIRE POLICIES—QUESTION FOR JURY. 


In a suit on a fire policy the question whether the property injured was 
the property insured held, under the evidence, for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Exceptions from Superior Court, Washington County; Charles F. 
Stearns, Judge. 

Actions by Thomas De Paola against the National Insurance Com- 
pany and by the same plaintiff against the Humboldt Fire Insurance 
Company. There were verdicts for plaintiff and defendants excepted. 
Exceptions overruled, and causes remanded for judgment. 


John J. Dunn, of Westerly, and Waterman & Greenlaw, of Provi- 
dence (Charles E. Tilley, of Providence, of counsel), for Plaintiff. 

C. M. Van Slyck and Frederick A. Jones, both of Providence, for 
Defendants. 


Jounson, C. J. 

These are actions in assumpsit upon policies of insurance. The 
declarations are alike in each case, and to each declaration the 
defendants have respectively pleaded the general issue. 

The allegations in the declarations are that the plaintiff was the 
owner of a stock of merchandise, store furniture and fixtures, 
all contained at or in the frame two-story shingled-roof building 
occupied for dwelling and store purposes situate at 784 Pierce 
street, Westerly, R. I.; that the defendants, in consideration of a 
premium of money, issued their policies of insurance, each in the 
sum of $500, on the above mentioned articles belonging to the 
plaintiff while contained in said frame building, No. 784 Pierce 
street. The plaintiff avers loss by fire within the time limited by 
the policies and giving due notice and furnishing proofs of loss 
in accordance with the terms of the policies. The plaintiff also 
avers that he has done, fulfilled, and performed all things on his 
part to be done, fulfilled, and performed in order to entitle him 
to recover said loss under said policies. The plaintiff further 
avers that the defendants thereafterwards denied any liability to 
the plaintiff under said policies of insurance by reason or on ac- 
count of the loss and damage by him sustained to said property 
in consequence of the aforesaid fire. ‘The cases came on for trial 
in the superior court before Mr. Justice Stearns with a jury 
December 8, 1910, and by agreement of counsel were tried 
together. 

[1] At the trial the plaintiff introduced in evidence the policies 
of insurance. Each policy was in the standard form prescribed 
by statute in the state of Rhode Island, and each policy contained 
the following provisions :— 

“This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the 
loss or damage shall be ascertained or estimated according to such 
actual cash value, with proper reduction for depreciation, how- 
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ever caused, and shall in no event exceed what it would then cost 
the insured to repair or replace the same with material of like 
kind and quality; said ascertainment or estimate shall be made by 
the insured and this company, or, if they differ, then by ap- 
praisers, as hereinafter provided, and the amount of loss or 
damage having been thus determined, the sum for which this 
company is liable pursuant to this policy shall be payable sixty 
days after due notice, ascertainment, estimate, and satisfactory 
proof of the loss have been received by this company in accord- 
ance with the terms of this policy. It shall be optional, however 
with this company to take all or any part of the articles at stich 
ascertained or appraised value, and also to repair, rebuild, or re- 
place the property lost or damaged with other of like kind and 
quality within a reasonable time on giving notice, within thirty 
days after the receipt of the proof herein required, of its in- 
tention so to do; but there can be no abandonment to this com- 
pany of the property described. 

“In the event of disagreement as to the amount of loss the same 
shall, as above provided, be ascertained by two competent and 
disinterested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a competent 
and disinterested umpire; the appraisers together shall then 
estimate and appraise the loss, stating separately sound value and 
damage, and, failing to agree, shall submit their differences to 
the umpire; and the award in writing of any two shall determine 
the amount of such loss. 

“This company shall not be held to have waived any provision 
or condition of this policy or any forfeiture thereof by any re- 
quirement, act, or proceeding on its part relating to the appraisal 
or to any examination herein provided fer; and the loss shall 
not become payable until sixty days after the notice, ascertain- 
ment, estimate, and satisfactory proof of the loss herein required 
have been received by this company, including an award by 
appraisers when appraisal has been required. 

“No suit or action on this policy, for the recovery of any 
claim, shall be sustainable in any court of law or equity until 
after full compliance by the insured with all the foregoing re- 
quirements, nor unless commenced within twelve months next 
after the fire.” 

The plaintiff also introduced evidence proving the destruction 
of the described property by fire October 12, 1909. It also ap- 
pears from the evidence that the policies both insured the same 
stock of goods from the 12th day of July, 1909, at noon, to the 
12th day of July, 1910, at noon; that the property insured was 
damaged by fire which occurred October 12, 1909, at about 
11 o’clock p.m. It further appeared that proofs of loss in each 
case were filed, and they are in evidence as exhibits in the case. 
The proof of loss sent to the National Insurance Company bears 
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a stamp showing that it was received by the National Insurance 
Company November 3, 1909, and that sent to the Humboldt In- 
surance Company was sworn to on the Ist day of November, 
1909. The proofs of loss were sent by registered mail, and the 
registry receipts showing the signatures of the defendants are in 
evidence. 

The plaintiff also testified that Mr. Chester, the agent through 
whom the insurance was placed, before the policies were issued, 
came to the plaintiff’s store and looked over the stock carefully ; 
that after the fire he went to the office of Mr. Chester and 
notified him of the fire; that Mr. Chester came to the place where 
the fire occurred, looked at it, and told the plaintiff that he would 
write to the companies and let him know what the answer would 
be; that he went to Mr. Chester’s office two or three times a 
week for ten or twelve weeks, and that Mr. Chester at each visit 
stated that he had not heard from the companies, and that as 
soon as he did hear he would let the plaintiff know. The plaintiff 
further testified that he had received no communication from 
the companies after having sent the proofs of loss, and that the 
defendants had never paid him any money. to settle the claims 
against them upon the policies. 


At the conclusion of the testimony the defendants moved -that 
the justice presiding at the trial direct the jury to return a verdict 
for the defendants. The motion was denied, and the defendants 
duly excepted. 

After the denial of said motion the defendants presented to the 
court certain requests to charge which appear on pages 80 and 81 
of the transcript of testimony. ‘Requests numbered 1, 3, 4, 5, 6, 
and 7 were denied, and the defendants duly excepted. The 
justice presiding at the trial in his charge instructed the jury 
that the plaintiff had shown a valid reason why arbitration had 
become unnecessary or impossible, to which instruction the de- 
fendants then and there duly excepted. The requests denied 
are as follows :— 

(1) “In order to recover it is incumbent on the plaintiff to 
prove either that there has been an agreement between the com- 
panies and himself as to the amount of the loss or damage, or that 
the amount of the loss or damage has been determined by arbitra- 
_ tion in accordance with the provisions of the policy, or that the 
company has by its own act waived such arbitration.” 

(3) “The omission of the company to reject a proof of loss 
does not amount to a waiver of arbitration.” 

(4) “The fact that the company has not rejected the proof 
of loss received by it does not permit the plaintiff to recover 
without showing an adjustment of the amount of loss, either by 
agreement or by arbitration.” 

(5) “The plaintiff has averred that the defendant companies 
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denied liability. Upon the testimony neither of the companies 
has denied liability.” 

(6) “The evidence discloses no waiver by the companies of 
their right to have the amount of the loss determined by 
arbitration.” 

(7) “The defendant in each case is entitled to a verdict.” 

The jury returned a verdict for the plaintiff in each case for 
$473. The defendants duly filed bills of exceptions in each case, 
and the cases are before this court on said bills of exceptions. 

Defendants’ counsel say in their brief that :— 

“The questions raised by these exceptions, and the only ques- 
tions which the defendants now desire to urge, are: (1) Whether 
or not the plaintiff, by reason of the failure to prove an adjust- 
ment of the loss either by agreement or by arbitration without a 
waiver of such adjustment, is entitled to recover; and (2) 
whether or not the plaintiff, by reason of the evidence that the 
property insured was at the time of the issuing of the policy and 
of the fire in a location different from that averred in the declara- 
tion and set forth in the policies, is entitled to recover.” 

Counsel argue that :— 

“An ascertainment or estimate of the loss in accordance with 
the terms of the policy either by agreement between the insured 
and the company, or, if they differ, then by appraisers, is, unless 
waived, a condition precedent to the right of the insured to main- 
tain an action.” 

The defendants’ counsel cite four cases in support of this con- 
tention. In the first of these, Eliott vs. Royal Exchange Ins. 
Co., L. R. 2 Exch. 237, the plea alleged that :— 

“A difference arose between the plaintiffs and defendants 
touching the loss which the defendants had always been willing 
to refer in the manner mentioned in the articles, whereof the 
plaintiff had notice, but that the plaintiff refused, and that the 
difference had never been submitted to arbitration, nor the 
alleged loss or damage adjusted.” 


Three of the judges held that, under those circumstances, 
arbitration was a condition precedent, and one judge dissented. 

In Old Saucelito, ete., Co. vs. Insurance Co., 66 Cal. 258, 5 Pac. 
232, it appears that a difference arose as to the amount of the 
loss, and the case shows that the plaintiff in his complaint stated 
that a difference had arisen. 

The other California case, Adams vs. Southern British, etc., 
Ins. Co., 70 Cal. 198, 11 Pac. 627, is similar. The statement of 
facts shows that :-— 

“Subsequent to the fire differences arose between the insured 
and payees under the policy, on the one hand, and the defendant, 
on the other, touching the amount of the loss.” 


In Grady vs. Home Fire & Marine Ins. Co., 27 R. I. 436, 
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63 Atl. 173, 4 L. R. A. (N. S.) 288, the parties entered into an 
agreement of submission in accordance with the terms of the 
policy. The arbitrators selected appointed an umpire and pro- 
ceeded with the appraisal. An award in writing was signed by 
the two arbitrators and the umpire. Subsequently one of the 
arbitrators erased his name and appended the following memo- 
randum: “Signature erased a/c disagreement 5—27—’02.” The: 
defendant offered to abide by the award, although admitting its 
insufficiency, and, its offer in that regard being rejected, demanded 
a new appraisal and named its arbitrator. ‘The plaintiff refused 
to submit to a new appraisal, and subsequently the action was 
commenced. In all of the cases cited supra it appears that there 
was a disagreement sufficient to make arbitration necessary under 
the terms of the policy. In each case the process of the adjust- 
ment of the loss had gone to the point where it was incumbent 
upon the plaintiff to show an appraisal in order to maintain a 
suit upon the policy. 

The testimony in the cases at bar is clear that proofs of loss 
were filed with the companies in accordance with the requirements 
of the policies. That was in the early part of November, 1909. 
More than sixty days after that these actions were begun, and 
during that time no reply was received by the insured from either 
of the defendants, as appears by the testimony already set forth. 
In these circumstances we think the defendants waived all other 
steps on the part of the plaintiff in the process of adjusting the 
loss, and after the expiration of sixty days from the filing of 
the proofs of loss by the plaintiff he was entitled to maintain his 
suit. ‘This view is abundantly supported by the cases and text- 
books. 

4 Cooley, Briefs on the Law of Insurance, p. 3612, states the 
law as follows :— 


“Even though it be conceded that the policy requirement as to 
arbitration or appraisement is valid, and that a compliance there- 
with constitutes a condition precedent to the right of action, there 
still remains the question whether the requirements of the policy, 
under the circumstances of the particular case, have rendered the 
arbitration or appraisal itself a condition precedent to such right. 
Under the ordinary policy provisions, the first phase of this 
question depends on whether there has been a disagreement be- 
tween the parties as to the amount of the loss, and on the necessity 
and sufficiency of the demand for arbitration. As already noted, 
the requirement for arbitration is usually made dependent upon 
the failure of the parties to agree as to the amount of the loss. 
Full effect has always been given this provision, and under it 
arbitration or appraisal has been held not a condition precedent 
to a right of action unless there has been in fact such a dis- 
agreement.” 


In Randall vs. American Fire Ins. Co., 10 Mont. 359, 361, 
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25 Pac. 959, 960 (24 Am. St. Rep. 90), after an extended review 
the cases, the court said :— 

“Without further reviewing authorities, we conclude from the 
number examined bearing upon this important subject that the 
tendency now is to construe the provision found in contracts like 
the one before us, providing for arbitration as to differences re- 
specting the amount of loss or damage, to mean, in contemplation 
of the parties, that the party desiring arbitration shall request 
the same. In view of the numerous terms and conditions of 
the contract, and the position occupied by the parties, we believe 
this is the manifest intention. Under the terms of the policy, 
when a loss occurs the time for payment is fixed. Notice and 
verified proofs of loss are required to be presented by the assured, 
with other conditions as to proofs and examinations, if the in- 
surer request them. The proofs of loss certify under oath the 
amount of loss as claimed by the assured. The insurer may ac- 
cept this estimate, or proceed to negotiate for an adjustment or 
a ‘mutual agreement’ with the assured, as to the amount he will 
take in satisfaction of the contract, or the insurer may give notice 
within the required time of intention to restore the property. All 
these alternatives for the insurer are provided in the policy, and it 
is contemplated that the assured must await the movements of 
the insurer upon some of these lines of action. ‘The assured 
cannot know which will be adopted until notified by the insurer. 
The insurer may also, if a difference of opinion as to the fair 
amount of the loss is entertained, notify the assured thereof, and 
request arbitration. ‘he insurer has the amount of loss claimed 
by assured stated under oath and the suggestion of ‘differences’ 
in that respect must come from the insurer, and such differences 
ought to be certain, and would probably involve the admission of 
liability to pay a stated amount (Lasher vs. Northwestern Nat. 
Ins. Co., 55 How. Prac. 318), so that an issue would be stated 
to submit to arbitration. ‘The insurer, under such ‘a contract, is 
the only party who can effectually demand and bring about arbi- 
tration, or gain a defense by reason of the other party’s default in 
failing to comply therewith. But, if the assured fails to request 
arbitration, this deprives the insurer of no right whatever. If 
the insurer is deprived of the right of arbitration, it happens by 
his own laches. Nor by demanding arbitration can the assured 
bring that remedy into action, for the insurer may simply ignore 
such demand, and lose no defense thereby when the cause of 
action is taken into court. Therefore, under the peculiar con- 
ditions of the contract, it depends on the will of the insurer alone 
as to whether he will have arbitration or not. If he demands 
it in season, according to the conditions of the policy, and the 
conditions are shown to exist which the policy provides shall be 
submitted to arbitration, then the assured must accede to the 
request, for the courts will afford him no remedy until he submits 
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to arbitration. * * * But, on the other hand, if the insurer 
is unwilling to arbitrate, he may ignore the request made by 
assured therefore; and, under such conditions, to require the 
assured to make the request and plead and prove the fact is to 
require a vain and useless act, and the ceremony of proving it, 
which is always against the policy of the law.” 

In J. M. Winchester vs. North British & Mercantile Ins. Co. 
of London & Edinburgh, 160 Cal. 1, 116 Pac. 63, 35 L. R. A. 
(N. S.) 404, the same doctrine is laid down, and the language 
from the Montana case set out above cited with approval. In 
this California case the plaintiff prepared proofs of loss in due 
form which were filed with the company. Subsequently, the 

«defendant made a demand that an appraiser should be appointed, 
but this did not reach the plaintiff’s attorney until after the ex- 
piration of sixty days. The provisions of the policy with regard 
to the matters now under consideration are identical with those 
in the Rhode Island standard form. ‘The court held that the 
trial court was right in holding that failure to serve notice upon 
the insured of any demand for appraisal within sixty days after 
service of proof of loss amounted to a waiver. 

The court points out that in Old Saucelito, etc., Co. vs. Com. 
Union Ins. Co., 66 Cal. 253, 5 Pac. 232, cited by the defendant, 
the question, as now presented, was not squarely raised, and, 
moreover, that there seems to have been a request for arbitration 
by the defendant. ‘The opinion also clearly approves Case vs. 
Manufacturers’ F. & M. Ins. Co., 82 Cal. 268, 21 Pac. 844, where 
the court said :— 

“It is sufficient to say that a demand made for the first time 
after the expiration of the full period of sixty days, or, in other 
words, after the loss had become payable, and a right of action 
had accrued, would have been too late.” 

The court also holds that the earlier California cases, including 
Saucelito, etc., Co. vs. Insurance Co., 66 Cal. 253, 5 Pac. 232, and 
Adams vs. South British Nat. F. & M. Ins. Co., 70 Cal. 198, 11 
Pac. 627, cited by the defendants in their brief, are overruled by 
Case vs. Manufacturers’ F. & M. Ins. Co., saying :— 

“But, even if it be conceded that the opinions in the cases just 
discussed tend to sustain appellant’s position, then we must hold 
that those cases are to that extent overruled by the later opinion 
of this court in bank in Case vs. Manufacturers’ F. & M. Ins. 
Co., supra.” 

The California court, also, in Farnum vs. Phoenix Ins. Co., 
83 Cal. 246, 23 Pac. 869, 17 Am. St. Rep. 233, used this 
language :— 

“No arbitration is contemplated or required by the terms of 
the policy, except in case of a failure of the parties to agree upon 
the amount of the loss. After the fire, and within the time 
prescribed by the policy, the plaintiff furnished to defendant the 
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requisite proofs of loss to the extent of $1,000, the amount 
alleged in the complaint, and thereupon, without questioning or 
making any objection to the amount of loss claimed, or to the 
proofs thereof, the company, for other reasons, not only denied 
its liability, but denied the existence of the policy, claiming that 
it had been canceled two months before the loss. This was suffi- 
cient evidence that the defendant acquiesced in the amount of 
the loss claimed, and thereby waived its right to have it deter- 
mined by arbitration.” 

See, also, American Fire Ins. Co. vs. Stuart (Tex. Civ. App.) 
38 S. W. 395; Manchester F’. Assurance Co. vs. Koerner, 13 Ind. 
App. 372, 40 N. E. 1110, 41 N. E. 848, 55 Am. St. Rep. 231; 
Vangindertaelen vs. Phenix Ins. Co., 82 Wis. 112, 51 N. W. 
1122, 33 Am. St. Rep. 29; Norris vs. Eq. Fire Association, 19 
S. D. 114, 102 N. W. 306. 

|2] Defendants’ counsel in their brief say : 

“While it is probably true that, if properly pleaded and sup- 
ported by testimony, an unreasonable neglect on the part of the 
company to endeavor to agree with the insured as to the amount 
of loss would excuse the noncompliance with the condition with 
reference to ascertainment, it must be equally true that testimony, 
to be effective, must be in support of some material allegation 
in the declaration. In the absence of any allegation in the 
declaration that the defendants neglected for an unreasonable 
time to endeavor to agree with the plaintiff as to the amount of 
loss and damage, the testimony upon that point, particularly the 
testimony that the companies did not communicate with the 
plaintiff after receiving proof of loss, must be deemed to have 
been directed merely to the allegation of due presentation of 
proof of loss and for the purpose of showing that the companies 
made no objection to the form in which the proofs were sub- 
mitted.” 

And they cite Garrett vs. Louisville & Nashville R. R. Co., 
235 U. S. 308, 35 Sup. Ct. 32, 59 L. Ed. - 

The allegation of the declaration is that: 

The plaintiff “has done, fulfilled, and performed all things on 
his part to be done, fulfilled, and performed in order to entitle 
him to recover said loss under said policies.” 

The plaintiff having filed the proofs of loss, it was incumbent 
upon the defendants, if they did not intend to regard this amount 
as the loss, to have taken the next step in the process of adjust- 
ment. ‘They should have demanded further proofs, or an ex- 
amination of the insured, or an examination of his books, or the 
certificate of a magistrate, or they should have notified the in- 
sured of their intention to take the property at the appraised 
value. The insured could not know what the companies intended 
to do. He has made his claim, and the failure of the insurance 
companies to object to that claim amounts to an acceptance of 
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it. If this rule be the true one, all that was needed to be done by 
the plaintiff was to furnish proofs of loss, and his pleading that 
he has done all the things by him required to be done will not 
involve any allegations other than that he has furnished proofs 
of loss. 

‘The requirements as to pleading in a fire insurance case were 
considered by this court in Whipple vs. U. 5. Fire Insurance Co., 
20 R. I. 260, 38 Atl. 498. ‘Ihe court there held that it is sufficient 
if enough is set forth to show a right to recover. It appeared 
that in that case, as in the case at bar: 

‘lhe declaration avers that the plaintiffs have in all things 
kept, fulfilled, and performed all conditions and things on their 
part to be kept, fulfilled, and performed to entitle them to recover 
on the contract.” 

The case cited by the defendants’ counsel in their brief from 
the United States Supreme Court is not in point. ‘That case 
simply decides that in case of death by wrongful act a declara- 
tion by those entitled to recover under the statute must allege 
that the plaintiffs are entitled to recover because they belong to 
one of the classes authorized by the statute to recover. More- 
over, in that case the plaintiff had thrice been offered an oppor- 
tunity to amend, which he had failed to take advantage of. The 
case has no relevancy to the conditions in the case at bar. 

It follows from the above considerations that the pleading in 
the case at bar is sufficient. Plaintiff did not rely upon a waiver 
by the company of any step which it was incumbent on him 
(the plaintiff ) to take. 

{3,4] The defendants’ counsel seem to argue ‘that plaintiff 
did not prove that the defendants denied liability under the 
policies, and their argument appears to be that, since this was 
not proved, the case was not proved, and so there must be a 
judgment for the defendants; in other words, defendants’ counsel 
seem to claim that this allegation of denial of liability is the only 
allegation proof of which will entitle the plaintiff to recover. 

The claim of the plaintiff in that regard is: (1) ‘That denial 
of liability is proved; and (2) that, if not proved, the allegation 
in that regard is surplusage, and so may be rejected. ‘The trial 
judge refused to charge the jury that, under the evidence, there 
was no denial of liability. His position must have been that the 
jury were entitled to infer denial of liability from the conduct 
of the defendants in the matter, that is, from the neglect from 
the time of the fire down to the time of the trial to take any notice 
whatever of the loss, to assist in any way in adjusting it, to make 
any reply to the letters of their own agent with regard to it, or 
to make any reply to or take any notice of the sworn proofs of 
loss filed. But, even if this is not so, the plaintiff claims that 
this allegation i is surplusage and may be rejected, and there would 
be still left in the declaration sufficient allegations to support the 
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verdict and sufficient proof to support the allegations. We think 
this is true. It is well settled that surplusage may be disregarded. 
The definition and rule is stated in 31 Cyc. 68, as follows :— 

“Surplusage is matter which is unnecessary either to the sub- 
stance or form of the pleading, and which, if stricken out, would 
leave a good pleading, or, as otherwise stated, which consists in 
the allegation of matter so wholly foreign and irrelevant that no 
allegation whatever upon the subject is necessary. Matter 
of this nature is deemed not to vitiate a pleading, and will be 
ordinarily disregarded, and, while it may be properly stricken 
out on motion, it does not render a pleading subject to demurrer, 
either general or special.” 

[5,6] The second question raised by the defendants is :— 

“Whether or not the plaintiff, by reason of the evidence that 
the property insured was at the time of the issuing of the policy 
and of the fire in a location different from that averred in the 
declaration and set forth in the policies, is entitled to recover.” 


The defendants contend that the property insured was de- 
scribed in the policy as situated at 78% Pierce street, and that 
the property damaged was in a store situated at No. 78 Pierce 
street, and therefore that the plaintiff has not proved that the 
property insured was the property damaged. ‘The language of 
the policy with regard to location is as follows :— 

“All while contained in the two-story frame building occupied 
for store and dwelling, situated No. 78% Pierce street, 
Westerly, R. I.” 

The same language is used in both policies. 

The testimony of the plaintiff was as follows :— 

“Q. Were you in business in Westerly? A. Yes, sir. Q. What 
kind of business? A. Grocery. @Q. Where do you carry on 
your business? A. 78 Pierce street.” 

The plaintiff further described the place as follows :— 

“Q. Please tell us what kind of a building your store was in. 
A. It is a wooden structure. Q. How large? A. I don’t know; 
the man that owns the building knows. Q. Was it one story, 
two stories, or three stories? A. It was the store and two floors 
above the store. ©. Where was the store located; on the first 
floor off the street, or on the second floor? A. The store was 
on the bottom floor. Q. And were there two stories above the 
store? A. Yes, sir.” 

Cartranze Nigrelli testified :-— 

“Q. Where did you live in October, 1909, Mr. Nigrelli? A. 78 
Pierce street. Q. And on which floor of the house did you live? 
A. Above the store. ©. Above the store? Who occupied the 
store? <A. Thomas De Paoli. Q. ‘The man who has been on 
the witness stand? A. Yes, sir.” 

The plaintiff also testified that before the agent, Mr. Chester, 
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made out the policies he called at the store and looked over the 
stock carefully and went away, and that he afterwards brought 
the policies. 

The description which was filled out by the insurance com- 
panies’ agent, according to the testimony, contains two things 
by which the building can be identified—one, that it was 
a two-story frame building occupied by store and dwelling, situate 
on Pierce street; and the other, that the number was 78% Pierce 
street. ‘There is nothing in the testimony anywhere to indicate 
that there were two buildings, one numbered 78 and another 
numbered 78%. ‘The policy described a building situate at 
No. 78%. It does not say that the store is numbered 78%, but 
that it is in a building which building is situated at No. 78%. The 
plaintiff described the building in which the fire occurred as being 
a building containing a store and dwelling apartments over it, 
and says that he did business at 78 Pierce street. ‘The tenant 
says he lives at 78 Pierce street. It is a.matter of common 
knowledge, of course, that the same building may have doors 
with different numbers. The description of the building in the 
policy and the description of the building in the testimony, to- 
gether with the fact that the policies were brought to the plaintiff 
by the insurance agent after he had first visited the premises, 
and the description contained in the policy was put in by him, are 
sufficient to submit the question to the jury as to whether or not 
the property injured was the property insured. 

The rule is stated as follows in 2 Cooley on Insurance, 
p. 1278 :— ; 

“It may be stated as a general rule that, if property is other- 
wise sufficiently identified, a misdescription as to location will 
not avoid the policy.” 


This rule is illustrated by the following cases :— 

In Breckinridge vs. American Central Ins. Co., 87 Mo. 62, the 
description in the policy was :— 

“On his two-story shingle-roof frame building, occupied by 
tenant as a dwelling, situated on the east side of Elm street, 
Jefferson City, Cole County, Mo., reference had to application and 
survey No. 2081, on file, which is his warranty, and a part 
hereof.” 

A deed of land to the plaintiff was put in evidence. The court 
said :— 

“It is impossible for this court, from an inspection of the de- 
scription contained in the deed, and that in the policy, to deter- 
mine whether there is any material variance between the two 
descriptions. Counsel inform us that Elm street runs from the 
eastern to the western limits of Jefferson City, and that Chestnut 
street runs from the northern to the southern limits of the city, 
and hence it is an utter impossibility for the house to be located 
on the east side of Elm street. There was no evidence on this 
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point, and we certainly cannot take judicial notice of the streets of 
this city, nor of their directions,” etc. : 

The court ruled that the evidence reasonably tending to estab- 
lish that the house insured was on the land conveyed was 
sufficient. 

In American Central Insurance Co. vs. MeLanathan, 11 Kan. 
533, the policy contained the name “Vine street” where it should 
be “Elm street.” The court said :- 

“In such a case the contract is not void for uncertainty, nor 
is there any need of applying for a reformation of the contract, 
provided it appear either from the face of the instrument or ex- 
trinsic facts which is the true and which the false description.” 

In Yonkers & N. Y. Fire Ins. Co. vs. Hoffman Ins. Co., 29 
N. Y. Super. Ct. 316, the words “Arch street’’ were used instead 
of “Ash street” in a deseription. The description was as 
follows 

“Contained in MeHenry’s yard, situate on the south side of 
Dickerson street, east of Front street, between Mead and Ash 
streets, Philadelphia.” 

The court said: 

“An inaccurate description will not necessarily defeat an in- 
strument; and it may be corrected by construction, if there is 
enough besides to identify the place, and thus supply the means 
of making the correction, or, where the instrument as a whole 
shows certainty that it was an error, and also shows with equal 
certainty how the error may and should be corrected.” 


In Wisconsin, the case of Prieger et al. vs. Exchange Mutual 
Ins. Co., 6 Wis. 89, the description was :— 

“Prieger’s Paper Mill, situate N. E. qr. of Sec. 26, Town 7, 
Range 21.” 


[t is claimed that the evidence showed that the mill was ‘on 
the S. W. qr. of Sec. 25.” The court said : 

“It is supposed that the court will take judicial notice of the 
relative situation of the sections and quarter sections of land 
according to government survey, and that the ‘S. W. qr. of 
Sec. 25’ corners upon the ‘N. E. qr. of Sec. 26,’ and that, if the 
water to propel the mill was actually upon the corner of the 
‘S. W. qr. of See. 25, it could not in any degree be material to 
the risk. Besides, the testimony of Kluppack shows that, if there 
was an error or mistake herein, it was the fault of the agent of 
the company, and not of the plaintiff. But it is entirely im 
material.” 

In State Ins. Co. vs. Schreck, 27 Neb. 527, 43 S. W. 340, 
OL. R. A. 524, 20 Am. St. Rep. 696, the court said :— 

“The next and last contention of the plaintiff in error is that 
there is a material and fatal variance between the description of 
the premises as described in the petition and the proof. In the 
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policy the property is described as all being situated upon the 
northeast quarter of section 2, township 30, range 16, and it is 
so described in the petition. It is shown in the proof that the 
correct description of the property would have been the north- 
west quarter of section 2, and of the same township and range. 
This seems to have been a mistake on the part of the agent or 
of the assured, or perhaps of both, at the time of the execution of 
the policy. It is contended by plaintiff in error that before de- 
fendant could recover he should have instituted his action in 
equity to reform the policy, and that, having failed to do so, he 
cannot recover. ‘To this we cannot agree. It was shown upon 
the trial that at the time of the execution of the policy the agent 
went to the house of the defendant in error, examined all the 
property, and effected the insurance; that during the time inter- 
vening between the execution of the policy and the trial defendant 
in error had continually resided upon the premises upon which 
he then resided, and where the insurance was effected; and that 
the personal property had been there during the whole of the 
time.” 


The court held that the variance was not material, and that it 
was not necessary that the policy be reformed before the trial. 

Under the authorities, the property was sufficiently identified, 
and no reformation in equity would be necessary. 

Of the cases cited by the defendants in this branch of the case, 
Wilson vs. Ins. Co., 156 Mich. 545, 121 N. W. 284, is not a case 
of misdescription at all, but is a case where the question was 
whether the contents of certain barn buildings wefe included in 
the policy. It was admitted that the articles injured were con- 
tained in a building not insured. It was further held that the 
question should go to the jury as to whether or not the insurance 
company had such knowledge of it that it might be decided that 
the property destroyed was covered. There was a verdict for 
the plaintiff. 

The case from Minnesota was a clear case of misdescription. 
The number “31” was used when “32” should have been used in 
describing a section of land, and in this case the court held that 
there could be no recovery unless the policy were reformed. 

In Eggleston vs. Insurance Co., 65 Iowa 308, 311, 21 N. W. 
652, where the property was described as “lots 7 and 8, block 2, 
in the town of Floris, Davis County, Iowa,” it was shown that 
the building was on “lots 7 and 8 of Hoisington’s addition to the 
town of Floris.” The court held that there was a latent ambiguity, 
and that it might be explained by parol in an ordinary action. 

The case of Citizens’ Fire Ins. Co. vs. Lajoye, 4 Montreal 
L. R. (Q. B.) 362, was not a case of misdescription, but a ques- 
tion whether property in an adjoining building into which the 
insured had extended his premises was covered. 

In the Massachusetts case, Westfield Cigar Co. vs. Insurance 
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Co., 165 Mass. 541, 43 N. E. 504, it was held that an insurance 
policy covering goods contained in “brick block situated Nos. 80-92 
W street” covered also the property in the fifth floor of the same 
block over a store numbered 80. 

In Le Gendre vs. Insurance Co., 95 App. Div. 562, 88 N. Y. 
Supp. 1012, cited by defendants, the policy described the house 
as on the southerly side of a road, whereas it was on the northerly 
side. Since it was a case both for reformation and for recovery, 
the court decided that the contract might be reformed, and the 
plaintiff recover, but the case does not decide that no recovery 
could be had without reformation. As to that the court said :— 

“It is unnecessary to decide whether the plaintiff could have 
recovered without reformation, and therefore we express no 
opinion on that question.” 


Curnen vs. Insurance Co., 159 App. Div. 493, 143 N. Y. Supp. 
499, cited by the defendants, allowed a recovery, and does not 
discuss the matter of reformation, although it does cite the case 
in 95 App. Div. 562, 88 N. Y. Supp. 1012, supra. 

All the defendants’ exceptions are overruled, and the cases are 
remitted to the Superior Court for Washington County, with 
direction that judgment be entered in each case for the plaintiff 
upon the verdict. 


SILVERSTONE vs. LONDON ASSUR. CORPORATION— 
SAME vs. NORTHERN ASSUR CO., Limirep, oF 
Lonpon—SAME vs. SOVEREIGN FIRE 
ASSUR. CO., or Canapa. (No. 308.)* 


(Supreme Court of Michigan.) 


1. INSURANCE— ACTIONS ON POLICIES—QUESTIONS FOR 
JURY. 


In an action on fire insurance policies on the stock and fixtures in one 
or two stores conducted by plaintiff, defended on the grounds of 
willful burning and willful false swearing, plaintiff claimed that, be- 
fore opening the second of such stores, he had certain goods stored 
in a barn and his dwelling house, and that these goods were not cov- 
ered by financial statements made by him. Held that, while it was 
extraordinary that plaintiff should have minimized his assets, the ex- 
istence of this reserve stock was a question of fact for the jury. 


a = cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 


* Decision rendered, July 23, 1915. 153 N. W. Rep. 802. 








al 
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Error to Circuit Court, St. Clair County; Harvey Tappan, Judge. 
Three actions by Morris M. Silverstone against the London Assur- 


ance Corporation, the Northern Assurance Company, Ltd., of London,. 


and the Sovereign [ire Assurance Company of Canada. From a judg- 
ment for plaintiff, defendants appeal. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Lird, and Steere, JJ. 


Selling & Brand, of Detroit, and James A. Muir, of Port Huron, for 


Appellants. 
Walsh & Walsh, of Port Huron, for Appellee. 


+ — 9g —— - 


STATE vs. MINNESOTA FARMERS’ MUT. INS. CO. 
(No. 19338 [21].)* 


(Supreme Court of Minnesota.) 


INSURANCE — TAX ON PREMIUMS—TOWN AND FARMERS” 


MUTUAL INSURANCE COMPANY. 

The defendant is held to be a town and farmers’ mutual insurance com- 
pany within G. S. 1913, § 3302 (R. L. 1905, § 1625), and not subject 
to the 2 per cent tax on premiums therein provided. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by the State against the Minnesota Farmers’ Mutual Insur- 
ance Company. From an order sustaining a demurrer to defendant's 
answer, it appeals. Reversed. 


James A. Peterson, of Minneapolis, for Appellant. 
Lyndon A. Smith, Atty. Gen., and C. Louis Weeks, Asst. Atty. Gen., 
for the State. 


* Decision rendered, July 16, 1915. 153 N. W. Rep. 594. Syllabus by 
the Court. 








o+e——_-— 


SAILORS vs. WESTCHESTER FIRE INS. CO. (No. 11561.)* 
(Kansas City Court of Appeals. Missouri.) 


INSURANCE—ACTIONS ON POLICIES—FINDINGS OF FACT. 


In an action on a fire insurance policy, where plaintiff claimed an agree- 
ment with defendant’s adjuster for the payment of a certain sum in 
full settlement, and defendant claimed that such sum was intended 
to represent the actual cash value of the property destroyed, evidence 


held to sustain a finding that the sum agreed upon was to be paid im 


full settlement. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, June 14, 1915. 177 S. W. Rep. 1063. 


Saami 


: 
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Appeal from Circuit Court, Bates County; C. A. Calvird, Judge. 
Action by Mrs. Lou Sailors against the Westchester Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


lyke & Snider, of Kansas City, and W. O. Jackson, of Butler, for 
Appellant. 

H. E. Sheppard, of Rich Hill, and Silvers & Silvers, of Kansas City, 
for Respondent. 


NON-ROYALTY SHOE CO. vs. PHGENIX ASSUR. CO., 
LiMItepD, oF LONDON, ENGLAND. (No. 14695.)* 


(St. Louis Court of Appeals. Missouri.) 


1. INSURANCE—FIRE POLICIES—AC TION S—ATTORNEY’S 
FEES. ; 

Rev. St. 1909, § 7068, providing that, where an insurance company has 
vexatiously refused to pay a loss, the court or jury may allow 
plaintiff damages not exceeding 10 per cent of the amount of the 
insurance and a reasonable attorney’s fee, which applies to fire poli- 
cies, is constitutional. 

(For other cases, see Insurance, Cent. Dig. § 4; Dec. Dig. § 4.) 


3. INSURANCE — FIRE INSURANCE — ACTIONS — EVIDENCE - 
SUFFICIENCY. 

In an action on a fire policy, whether an award of arbitrators was pro- 
cured by the insurer’s fraud held, under the evidence, for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. INSURANCE—FIRE POLICIES — ACTION S—MEASURE OF 
DAMAGES. 

Where a fire policy provided that the insurer should not be liable beyond 
the actual cash value of the property at the time the loss occurred, 
and that the loss should be ascertained according to such actual cash 
value, with proper deduction for depreciation, in no event exceeding 
the cost of repair or replacing the property with material of like 
kind and quality, the measure of damages for injuries to machines 
insured is their cash value, if totally destroyed, or if not totally de- 
stroyed, and in such condition that they could be repaired to perform 
their intended work, the cost of the’ repairs, or, if so injured that 
they could not be repaired, the difference between their value before 
the fire and after. 

(For other cases, see Insurance, Cent. Dig. §§ 1278, 1279; Dec. Dig. § 502.) 

* Decision rendered, July 3, 1915. Rehearing denied, July 15, 1915. 178 

S. W. Rep. 246. 
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5. INSURANCE—FIRE POLICIES--ACTIONS. 

In an action on a fire policy, the question whether the insurers vexa- 
tiously delayed paying the loss, so as to entitle the insured to dam- 
ages and attorney’s fee, under Rev. St. 1909, § 7068, held for the jury. 

(For other cases, see Insurance, Cent. Dig. $§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 

Reynolds, P. J., dissenting in part. 


Appeal from Circuit Court, Pike County; Edgar B. Woolfolk, Judge. 

“Not to be officially published.” 

Action by the Non-Royalty Shoe Company against the Phoenix As- 
surance Company, Ltd., of London, England. From a judgment for 
plaintiff, defendant appeals. Cause certified to Supreme Court on division 
of opinion. 


Reynolds & Harlan, of St. Louis, and Hostetter & Haley, of Bowling 
Green, for Appellant. 

Virgil Rule, Fauntleroy, Cullen & Hay, and Barclay & Orthwein, all 
of St. Louis, and W. O. Gray, of Bowling Green, for Respondent. 


AT NA LIFE INS. CO. vs. NATIONAL UNION FIRE INS. 
CO. er at. (No. 18141.)* 


(Supreme Court of Nebraska.) 


2. INSURANCE—FRAUD—PAYMENT OF MORTGAGE—SUBRO- 
GATION. 

Where in such a case the defense of fraud in procuring the insurance is 
established, and the insurer has paid the full amount of the mort- 
gage to the mortgagee, it may be subrogated to the rights of the 
mortgagee in the mortgage; otherwise the insurer is not entitled to 
subrogation. 

(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


3. INSURANCE—ACTION ON POLICY—COSTS — ATTORNEY’S 
FEES. ‘ 

if in such case the insured recover upon the policy, he will be entitled 
to a reasonable attorney’s fee to be taxed as costs; but, if the de- 
fense of fraud is established, and the recovery is by the mortgagee 
alone upon the independent contract in the mortgage clause, and the 


evidence shows that no attorneys were employed by the mortgagee, 


and that it has incurred no liability in that respect, it is not erro- 
neous to refuse to allow the mortgagee attorney’s fees. 


{For other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 








* Decision rendered, June 5, 1915. 153 N. W. Rep. 553. Syllabus by the 
Court. 





| 
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Appeal from District Court, Lancaster County; Cornish, Judge. 

Action by the Aftna Life Insurance Company against the National 
Union Fire Insurance Company and Ebenezer D. Harris. From the 
judgment, defendant Harris appeals, and plaintiff files a cross-appeal. 
Reversed, with directions. 


Mockett & Peterson, of Lincoln, for Appellant. 

Stewart, Williams & Brown and A. G. Wolfenbarger, all of Lincoln, 
for Appellee and Cross-Appellant. 

C. Petrus Peterson, of Lincoln, for Appellee. 


MICK vs. ROYAL EXCH. ASSUR. or Lonpon, ENc.* 


(Court of Errors and Appeals of New Jersey.) 


1. INSURANCE—PROOF OF LOSS—FALSE PROOF—UNAU- 
THORIZED. ACT—“FRAUD.” 

Where a person employed by the insured to adjust a fire loss innocently, 
and without intent to defraud, furnishes to the insurance company 
upon its demand, without the knowledge or concurrence of the plain- 
tiff, copies of bills of purchases, procured for him by a third person, 
whom he might justly assume had knowledge of the facts, and some 
of the bills proved to be false, such act is not a fraud chargeable to 
the plaintiff within the meaning of a clause contained in a policy of 
insurance that it shall be void for “fraud or false swearing,” where 
the insurer has not relied upon it or suffered any loss therefrom. 
Forfeitures are not favored in law, and where the insurance com- 
pany has not been injured by the innocent mistake of an agent of the 
insured, his right to recover his actual loss is not forfeited for that 
reason. 

(For other cases, see Insurance, Dec. Dig. § 111.) 

(For other definitions, see Words and Phrases, First and Second Series, 


Fraud.) 
(Additional Syllabus by Editorial Staff.) 


3. INSURANCE— ACTIONS ON POLICY—ISSUES—PROOF OF 
LOSS. 


Where the complaint alleged generally performance of all conditions im- 
posed on insured by the policy, and the plea did not deny perform- 
ance of the condition requiring proof of loss, there was no issue as 
to the failure to furnish such proof, and plaintiff could not be non- 
suited for failing to show that he had furnished proof of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


* Decision rendered, June 14, 1915. 94 Atl. Rep. 808. Syllabus by the 
Court. 
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6. INSURANCE—AUTHORITY OF AGENT—FALSE PROOF. 

Insured cannot be charged with the acts of his son in furnishing the ad- 
juster false bills of purchases, where the son was his agent only in 
handling the buying and selling end of the business. 

(For other cases, see Insurance, Dec. Dig. § 11.) 

Swayze, J., dissenting. 


Appeal from Supreme Court. 

Action by Jacob Mick, for whom has been substituted Lewis Starr, 
trustee in bankruptcy against the Corporation of the Royal Exchange 
Assurance of London, England. Judgment for the plaintiff, and defend- 
ant appeals. Affirmed. 


Charles R. Stevenson and French & Richards, all of Camden, and 
Albert L. Moise, of Philadelphia, Pa., for Appellant. 
Wilson & Carr, of Camden, for Appellee. 


SS 


I. FRIEDMAN CO. vs. HARN ert au. (No. 4392.)* 
(Supreme Court of Oklahoma.) 


INSURANCE—ACTION ON FIRE POLICY—PETITION—SUFFI- 
CIENCY AGAINST DEMURRER. 


Where, in an action on a fire insurance policy, it is alleged that the loss 
occurred at a time when the policy was not in force, a demurrer to 
the petition was properly sustained. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


Commissioners’ Opinion, Division No. 3. Error from District Court, 
Tulsa County; L. M. Poe, Judge. 

Action by the I. Friedman Company, a corporation, against A. B. 
Harn, Receiver for the Merchants’ & Planters’ Insurance Company of 
Tulsa, Okla., and others. Judgment for defendants, and plaintiff brings 
error. Affirmed. 


Scothorn, Caldwell & McRill, of Oklahoma City, and Biddison & 


Campbell, of Tulsa, for Plaintiff in Error. 
Davidson & Williams and W. D. Abbott, all of Tulsa, for Defendants 
in Error. 





* Decision rendered, July 6, 1915. 150 Pac. Rep. 680. Syllabus by the 
Court. 
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CONTINENTAL INS. CO. vs. CHANCE. (No. 4605.)* 


(Supreme Court of Oklahoma.) 


1. INSURANCE—PROOF OF LOSS—WAIVER. 

A provision in an insurance policy, requiring proof of loss to be furnished 
the insurance company within sixty days from the fire, is waived 
should the company, within sixty days, deny liability upon other 
grounds than failure to furnish proof of loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1391, 1392; Dec. Dig. § 559.) 


2. INSURANCE—ACTION ON POLICY—PLEADING—PROOF OF 
LOSS—WAIVER. 

If plaintiffs have failed to furnish such proof of loss within said sixty 
days, then if a waiver of same is claimed, it is necessary to plead 
all acts, representations, and conduct relied on with definiteness and 
particularity before evidence to establish the same can be received. 

(For other cases, see Insurance, Cent. Dig. §§ 1554, 1632-1644; Dec. Dig. 
§ 645.) 


3. INSURANCE—ACTION ON POLICY—PLEADING—-CONSTRUC- 
TION. 

The allegation “that defendant refused payment” is equivalent to an alle- 
gation “that defendant denied liability,’ when applied to a solvent 
insurance company. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


4. INSURANCE—PROOF OF LOSS—WAIVER—DENIAL OF LIA- 
BILITY. 

When by the terms of an insurance policy proof of loss must be made 
within sixty days after the fire, denial of liability in order to con- 
stitute a waiver of proof of loss must occur within sixty days from 
the fire. ° 

(For other cases, see Insurance, Cent. Dig. $$ 1391, 1392; Dec. Dig. § 559.) 


5. INSURANCE—ACTION ON POLICY—EVIDENCE — ADMISSI- 
BILITY FOR LIMITED PURPOSE. 

Where evidence has been introduced tending to prove that defendant had 
denied liability within sixty days after the fire, a letter written by 
the adjuster more than sixty days after the fire, and which tends to 
prove a denial of liability within sixty days from the fire, is admis- 
sible in evidence for the purpose of corroboration only, and the 
court should instruct the jury to consider it for that purpose only. 

(For other cases, see Insurance, Cent. Dig. §§ 1697, 1698, 1700-1706; Dec. 
Dig. § 662.) 


Commissioners’ Opinion, Division No. 4. Error from County Court, 
Roger Mills County; E. E. Tracy, Judge. 

Action by R. C. Chance against the Continental Insurance Company, 
a corporation. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 


* Decision rendered, June 22, 1915. 150 Pac. Rep. 114. Syllabus by the 
Court. 








Five, évc.| Howard et al. vs. Horiicultural Relief. 479 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in 
Error. 

E. L. Mitchell, of Chevenne, and Perry Madden, of Sayre, for De- 
fendant in Error. 


——-— @0@ 


HOWARD et aL. vs. HORTICULTURAL FIRE RELIEF 
OF OREGON.* 


(Supreme Court of Oregon.) 


. INSURANCE—FIRE INSURANCE—TITLE OF INSURED. 

Ww here a policy of fire insurance was issued under L. O. L. § 4666, as 
amended by Laws 1911, p. 279, regulating the conditions to be con- 
tained in such policies, es agreement or memorandum being at- 
tached thereto providing for the insurance of any interest less than 
the sole and unconditional ownership of the person named as as- 
sured, nor permitting the insurance of the building upon ground in 
which the insured had other than a fee-simple title, as required by 
the statute to effect such insurance, and of the two persons assured, 
who were operating the insured fruit cannery, one had purchased a 
half interest in the property as trustee with funds of his father’s es- 
tate, of which he was an executor, under a will whereby the widow 
had equal title to the corpus of the estate with the executors, and 
could only be deprived of it by her own act, he could not recover 
upon the policy, as his interest in his share of the property was less 
than sole ownership. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Department 2. Appeal from Circuit Court, Jackson County; Robert 
G. Morrow, Judge. 

Action by S. T. Howard and George A. Morse against the Horti- 
cultural Fire Relief of Oregon. Judgment for plaintiffs, and defendant 
appeals. Reversed as to plaintiff Howard, and affirmed as to plaintiff 
Morse, the judgment to be final. 

See, also, 144 Pac. 450. 


John McCourt, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 

O. C. Boggs, of Medford (Boggs & Wilson and W. I. Vawter, all of 
Medford, on the brief), for Respondents. 


* Decision rendered, July 13, 1915. 50 Pac. Rep. 270. 
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MESSLER vs. WILLIAMSBURGH CITY FIRE INS. CO. 
or BrookiyN, N. Y. (No. 4838.) * 


(Supreme Court of Rhode Island.) 


INSURANCE—CONDITION TO ACTION —APPRAISEMENT— 
DISAGREEMENT. 

Award by appraisers, one appointed by each party and an umpire selected 
by the appraisers, being made by an insurance policy a condition 
precedent to action thereon, insured cannot sue merely because the 
appraisers cannot agree on an umpire, but must ask for new ap- 
praisers. 

(For other cases, see Insurance, Cent. Dig. §§ 1520-1528; Dec. Dig. § 612.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Chester W. Barrows, Judge. 

Action by Arnold C. Messler against the Williamsburgh City Fire 
Insurance Company of Brooklyn, New York. Defendant’s demurrers 
were sustained, and plaintiff brings exceptions. Exceptions overruled, and 
case remitted. 


Waterman & Greenlaw,-of Providence (Charles E. Tilley, of Provi- 
dence, of counsel), for Plaintiff. 

Mumford, Huddy & Emerson, of Providence (Charles C. Mumford 
and E. Butler Moulton, both of Providence, of counsel), for Defendant. 


~ * Decision rendered, July 9, 1915. 94 Atl. Rep. 875. 


tai aici 


* HIRSCH er ay. vs. HOME INS. CO. (No. 302.)* 


(Supreme Court of Rhode Island.) 


1. INSURANCE—ACTION ON POLICY—APPRAISEMENT AND 
AWARD. 


That an appraisement and an award has been made under the terms of 
a standard fire insurance policy does not prevent the bringing of an 
action at law upon such policy, although the award may be pleaded 
in defense thereta. 


(For other cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 


2. INSURANCE— ACTION ON POLICY—AIDER BY SUIT IN 
EQUITY. 

A loss having occurred under a standard fire insurance policy, an appraise- 
ment and award of damages was made under provisions in the policy 
therefor. An action at law on the policy was commenced within the 
twelve months fixed for bringing suit, and subsequently, but after 





* Decision rendered, June 29, 1915. On motion for reargument, July 
"9, 1915. 94 Atl. Rep. 722. 
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the expiration of the twelve months, a suit in equity was brought to 
set aside the award. The defense of the twelve-month limitation was 
interposed. Held, that the suit in equity, being merely an auxiliary 
proceeding in aid of the action at law, did not constitute a suit on the 
policy within the twelve-month limitation. 

(For “= cases, see Insurance, Cent. Dig. §§ 1430-1432, 1434; Dec. Dig. 
§ 574.) 


Appeal from Superior Court, Providence and Bristol Counties; Wil- 
lard B. Tanner, Presiding Justice. 

Suit by Edward Hirsch and others against the Home Insurance Com- 
pany. From a decree dismissing the bill, complainants appeal. Reversed 
and remanded, with directions, and reargument denied. 


J. Jerome Hahn and Raymond P. McCanna, both of Providence, for 
Appellants. 

Mumford, Huddy & Emerson, of Providence (Charles C. Mumford 
and E. Butler Moulton, both of Providence, of counsel), for Appellee. 


SCHULTZ vs. DES MOINES MUTT. HAIL & CYCLONE 
INS. ASS’N. (No. 3644.)* 


(Supreme Court of South Dakota.) 


1. INSURANCE—FORFEITURE FOR alacant OF ASSESS- 
MENT—NOTICE—STATUTE. 


Civ. Code, § 677, provides that no insurance policy shall ‘te forfeited or 
_suspended for nonpayment of any note or obligation taken for the 
premium or any part thereof unless the insurer shall give the required 
notice to the insured. Section 678 provides that the term “premium” 
includes policy fees and all other sums of money paid or agreed to 
be paid in consideration of a policy of insurance. Section 685 pro- 
vides that the foregoing provisions shall apply to all insurance com- 
panies and associations, both stock and mutual, transacting the busi- 
ness of insuring property. Held, that one insured by a mutual hail 
and cyclone insurance association, who gave a note for the payment 
of the assessments to be levied each year, was entitled to the statutory 
notice before his policy could be suspended for nonpayment of any 
assessment, notwithstanding a provision in the by-laws of the com- 
pany to the contrary, since that requirement was expressly made ap- 
plicable to mutual insurance companies. 


(For other cases, see Insurance, Cent. Dig. §§ 703, 761, 780, 826, 840, 904; 
Dec. Dig. § 310.) 


2. INSURANCE—MUTUAL COMPANIES—BY-LAWS—CONFLICT 
WITH STATUTE. 

By-laws of a mutual insurance association, in conflict with express statu- 
tory provisions, cannot be sustained. 

(For other cases, see Insurance, Cent. Dig. § 66; Dec. Dig. § 54.) 


* Decision rendered, July 24, 1915. 153 N. W. Rep. 884. 
Vol. XLVI—31. 
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3. INSURANCE—PAYMENT OF LOSS—TIME FOR PAYMENT— 
WAIVER. 

A provision, in a hail insurance policy issued by a mutual company, that 
the loss should not be payable until a fixed time, is waived by a denial! 
of all liability by the company. 

(For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.) 


4. INSURANCE— INSURANCE COMPANIES— AUTHORITY OF 
OFFICERS. 

Officers of a mutual hail insurance company have authority to waive the 
provision of the by-laws deferring the payment of losses by denying 
liability on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 948-951, 956-965; Dec. 
Dig. § 375.) 


Appeal from Circuit Court, Marshall County; rank McNulty, Judge. 

Action by Thomas Schultz against the Des Moines Mutual Hail & 
Cyclone Insurance Association. Judgment for the plaintiff, and defendant 
appeals. Affirmed. 


Hall, Alexander & Purdy, of Brookings, for Appellant. 
Sherin & Sherin, of Watertown, for Respondent. 
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FIDELITY-PHENIX FIRE INS. CO. vs. SADAU. 
(No. 8195.)* 
(Court of Civil Appeals of Texas. Ft. Worth.) 


1. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—FAIL- 
URE SPECIFICALLY TO INDICATE DEFECTS—WAIVER. 
Where, to the proof of loss of household goods destroyed by fire, the in- 
surer objected only in general terms that the list of items destroyed 
was unsatisfactory, and did not comply with the policy as to the 
furnishing of information of the property destroyed, and that the in- 
surer could not recognize as correct the items or values, any defect 
in such proof of loss was waived by the insurer, for, to defend suc- 
cessfully on the ground that a proof of loss is defective or inaccurate, 
an insurer must specifically point out the defect in a reasonable time, 

and failure so to do is a waiver. 


(lor other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


2. INSURANCE—FIRE INSURANCE—PROOF OF LOSS—UNREA- 
SONABLE DEMAND FOR BILLS. 


Where a policy of fire insurance on household goods provided that upon 
loss the insured should furnish, as required, bills, invoices, etc., and 
where the insured, a man of small means, who could not read, had 
acquired some of the goods by gift and some by purchase in a num- 
ber of places of residence, and had no bills and could not obtain 
them, the insurer could not successfully defend for the insured’s fail- 


* Decision rendered, May 15, 1915. Rehearing denied, June 19, 1915. 
178 S. W. Rep. 559. 
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ure to furnish such bills covering the destroyed goods upon its ad- 
juster’s demand, it being unreasonable to require him to obtain them 
under the circumstances, since a forfeiture will not be declared unless 
the policy expressly stipulates therefor, while its provision that the 
insured should produce bills, as required, implied that the duty should 
rest on him only if he had such bills. 


(For other cases, see Insurance, Cent. Dig. § 1320; Dec. Dig. § 533.) 


3. INSURANCE — FIRE INSURANCE—PROOF OF LOSS—DE- 
FECTS—WAIVER—QUESTION FOR JURY. 

Jn suit on a policy of fire insurance on household goods, whether insured 
filed the proof of loss required by the policy, and whether, if not, 
the default was waived by the insurer, held for the jury. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 

4. INSURANCE —FIRE INSURANCE— INSTRUCTION — CON- 
FORMITY TO ISSUES. 

In suit on a fire policy on household goods, where an issue was whether 
the insured had furnished the proof of loss required by the policy, 
an instruction that if the proof was defective, unless the filing of 
proper proof had been waived by the insurer, the jury should find for 
it, covered the issue fairly. 

(lor other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


5. INSURANCE—TIRE INSURANCE —INSTRUCTIONS—CON- 
FORMITY TO ISSUES. 

In suit on.a fire policy on household goods, where an issue was whether 
the insured was guilty of fraud under the policy by overvaluation or 
excessive demand, an instruction that if the insured in his proof of 
loss listed, as destroyed, items not lost, or willfully overvalued items 
lost, to obtain an amount in excess of his actual loss, fhe fact was a 
defense, presented the issue fairly. 

(For other cases, see Insurance, Cent. Dig. $§ 1556, 1771-1784; Dec. Dig. 
§$ 669.) 

6. INSURANCE-—FIRE INSURANCE—PROOF OF LOSS—WAIVER 

Where the insured fails to make the proof of loss required by his policy, 
there can be no recovery thereon, unless the insurer waives the defect. 

(For other cases, see Insurance, Cent. Dig. § 1323; Dec. Dig. § 536.) 


7. INSURANCE—FIRE INSURANCE— FRAUD — OVERVALUA- 
TION IN PROOF OF LOSS. 

Where an insured owner of household goods destroyed by fire willfully 
presents, as proof of loss, a list of the goods destroyed, containing 
items not lost, or items overvalued, to defraud the insurer of money 
in excess of the actual loss, there can be no recovery on the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 





Error from Clay County Court; W. T. Allen, Judge. 
Action by Frank Sadau against the. Fidelity-Phenix Fire Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Thompson Knight, Baker & Harris, and Will C. Thompson, all of 
Dallas, and P. M. Saine, of Henrietta, for Plaintiff in Error. 

Leslie Humphrey, R. E. Taylor, and Wantland & Parrish, all of Hen- 
rietta, for Defendant in Error. 
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FIDELITY-PHENIX FIRE INS. CO. vs. O’BANNON. 
(No. 1468.)* 


(Court of Civil Appeals of Texas. Texarkana.) 





3. INSURANCE—FORFEITURE—TITLE OR INTEREST OF IN- 
SURED. 


Provision of a policy on a dwelling that it shall be void if the interest of 
insured be other than unconditional and sole ownership, or if the 
building be on ground not owned by insured in fee simple, refers to 
the date of its issuance, and not to subsequent changes. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
4. INSURANCE — FORFEITURE— CHANGE IN INTEREST OR 
TITLE. 


The provision of a policy on a dwelling that it shall be void if any change 
takes place in the interest or title of the dwelling applies to a change 
of interest, giving insured a greater temptation to destroy the build- 
ing, and so not where he sells the land, retaining title to the building, 
with right to remove in a certain time, half of the purchase price not 
to be paid till the removal. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


5. INSURANCE—VALUED POLICY—‘PERSONAL PROPERTY.” 


“Personal property,” in the proviso to Vernon’s Sayles’s Ann: Civ. St. 
1914, art. 4874, declaring a fire policy, in case of total loss, a liquidated 
demand for its full amount, provided, this shall not apply to personal 
property, is used in its general sense of that which may be carried 
about with the person, having reference to the real character of the 
property, and not in its technical legal sense, having reference to the 
title by which it is held, and so does not apply to a dwelling which 
one owns on the land of another, with right of removal. 


(For other cases, see Insurance, Cent. Dig. §§ 1275, 1276; Dec. Dig. § 500.) 


(For other: definitions, see Words and Phrases, First and Second Series, 
Personal Property.) 


Error to Grayson County Court; J. Q. Adamson, Judge. 

Action by R. A. O’Bannon against the Fidelity-Phenix Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


Wm. Thompson, of Dallas, and John S. Patterson, of Austin, for 
Plaintiff in Error. 
' Jones & Hassell, of Sherman, for Defendant in Error. 





a rehearing, June 10, 1915. Further rehearing denied, July 1, 1915. 
178 S. W. Rep. 731. 
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STANDARD FIRE INS. CO. or Hartrorp, CONN., vs. 
FISHBACK, Stare Ins. Com’r. (No. 12634.)* 


(Supreme Court of Washington.) 


2. INSURANCE—FOREIGN COMPANIES—FORFEITURE OF LI- 
CENSE—REVOCATION OF STATUTE. 


It will not be presumed that the Insurance Commissioner will seek to 
forfeit insured’s license to do business in the state on grounds 
eliminated from the statute. 


(For other cases, see Insurance, Cent. Dig. § 6; Dec. Dig. § 7.) 


Department 2. Appeal from Superior Court, Thurston County; 
John R. Mitchell, Judge. 

Action by the Standard Fire Insurance Company of Hartford, Conn., 
against H. O. Fishback, as Insurance Commissioner of the State of 
a From a judgment for defendant, plaintiff appeals. Dis- 
missed. 


Reynolds, Ballinger & Hutson, of Seattle, for Appellant. 
W. V. Tanner and L. L. Thompson, both of Olympia, for Respondent. 





* Decision rendered, July 7, 1915. 149 Pac Rep. 945. 
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MARINE. 


; UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


THAMES & MERSEY MARINE INS. CO., Ltp., 
vs. 


{. PACIFIC CREOSOTING CO. (No. 2459.)* 


1. INSURANCE—CONSTRUCTION OF POLICY — EXCEPTIONS 
TO LIABILITY. 

A stipulation in an insurance policy which is in the nature of an excep- 
tion to the liability of the insurer must be construed strictly against 
it, and words of exception in a policy, if doubtful, are to be con- 
strued most strongly against the party for whose benefit they are 


intended. 
(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


2. INSURANCE—CONSTRUCTION OF MARINE POLICY—VES- 
SEL “ON FIRE.” 

In an exception in a marine policy on cargo warranting free from par- 
ticular average “unless the vessel * *. * be stranded, sunk or on 
fire,” the words “on fire” are not to be construed as meaning the same 
as “burnt” which was formerly used in their place, but as having 
reference to a present state or condition regardless of any definite 
fixed result, and the effect of their use is to open the warranty if 
some structural part of the vessel was actually on fire, without re- 
gard to its extent. 

{For other cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. § 478.) 

(For other definitions, see Words and Phrases, Second Series, On Fire.) 


3. INSURANCE—EXCEPTION IN MARINE POLICY—-VESSEL ON 
FIRE. 

While a ship was lying in harbor for the discharge of cargo, fire was 
discovered in the after between-decks, which were still full of cargo. 
In response to an alarm crews of neighboring vessels came to her 
assistance, as well as employees of the consignee from shore, who 
brought chemical fire extinguishers, and, after working from half an 
hour to an hour, the fire was extinguished. A bulkhead, which was 
a part of the vessel, was blistered and blackened as was the deck 
above, and a door in the bulkhead was deeply charred over a consid- 
erable portion of its surface. A policy of insurance on the cargo 
warranted free from average unless general or the ship “be stranded, 
sunk or burnt,” but a rider attached warranted “free from particular 
average unless the vessel or craft or the interest insured be stranded, 
sunk or on fire.” Held, that the substitution of such provision for 
that in the body of the policy evidenced an intention to change the 
natuse of the perils insured against, and that within its meaning the 
ship was on fire to such an extent as to open the warranty. 


(For other cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. § 478.) 
* Decision rendered, May 10, 1915. 223 Fed. Rep. 561. 
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4. INSURANCE— MARINE INSURANCE—RISKS INSURED 
AGAINST. 


Under a cargo policy covering “all risks of craft and boats,” and “all 
risks of transshipment and of craft, lighterage, and for any other 
conveyance from the warehouse until on board the vessel and from 
the vessel until safely delivered into warehouse,” the insurer is liable 
for a loss sustained by the capsizing of a lighter used in discharging 
the cargo, in the absence of fault or negligence on the part of the 
insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1088-1090, 1093, 1103-1105; 
Dec. Dig. § 402.) 


5. INSURANCE—ACTION ON MARINE POLICY—DEFENSES— 
BURDEN OF PROOF. 

The burden of proving that a loss of insured cargo by the capsizing of a 
lighter on which it was loaded was due to unseaworthiness of the 
lighter rests upon the insured, who relies upon it as a defense. 

(lor other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


6. INSURANCE— MARINE INSURANCE—RISKS INSURED 
AGAINST. 


Under a policy insuring cargo “against all perils, losses and misfortune 
that have or shall come to the hurt, detriment and damage of the 
aforesaid subject-matter of this insurance or any part thereof,” 
there is no implied warranty by the insured of the seaworthiness of 
a lighter used in discharging the cargo at the end of the voyage. 


(l‘or other cases, see Insurance, Cent. Dig. §§ 583-588; Dec. Dig. § 273.) 


7. INSURANCE— MARINE INSURANCE— CONSTRUCTION OF 
POLICY. 


Under the English law, which determines the liability under an English 
contract of insurance, where a marine policy on cargo contains a 
warranty “free from particular average unless the vessel * * * be 
stranded, sunk or on fire,” where the vessel is stranded, sunk, or on 
fire during the adventure, the insurer is liable for a loss to the 
cargo, although it does not result therefrom. 


(For other cases, see Insurance, Cent. Dig. §§ 1230-1238; Dec. Dig. § 478.) 


Appeal from the District Court of the United States for the Northern 
Division of the Western District of Washington. 

Suit in admiralty by the Pacific Creosoting Company against the 
Thames & Mersey Marine Insurance Company, Ltd. Decree for libelant, 
and respondent appeals. Affirmed. 

lor opinion below, see 210 Fed. 958. 


This is a libel in personam filed by the Pacific Creosoting Company, 
a corporation of the state of Washington, against the Thames & Mersey 
Marine Insurance Company, Ltd., a corporation of Great Britain, to re- 
cover the sum of $1,197.20 as insurance alleged to be due and owing to 
the Creosoting Company from the Insurance Company under a policy of 
marine insurance issued by the latter on a cargo of creosote in drums 
shipped from London, England, to the Creosoting Company, at Eagle 
Harbor, Seattle, Wash., upon the British bark Sardhana. The policy of 
insurance was as follows :— 

“Whereas, W. R. Lyon Lohr & Co. and/or as agents have represented 
to the Thames & Mersey Marine Insurance Company, Ltd., that they are 
interested in or duly authorized as owner, agent or otherwise to make the 
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insurance hereinafter mentioned and described with the said company and 
have promised or otherwise obligated themselves to pay forthwith for the 
use of the said company at the office of the said company the sum of 
forty-four pounds eighteen shillings and ten pence, as a premium or con- 
sideration at and after the rate of ninety shillings per cent for such in- 
surance :— 

“Now this policy of insurance witnesseth, that in consideration of the 
premises and of the said sum of forty-four pounds eighteen shillings and 
ten pence the said company promises and agrees with the said company, 
their executors, administrators and assigns that the said company will pay 
and make good all such losses and damages hereinafter expressed as may 
happen to the subject-matter of this policy and may attach to this policy 
in respect of the sum of nine hundred and thirty-two pounds hereby in- 
sured which insurance is hereby declared to be upon creosote in drums 
including package and freight advanced valued at seven thousand four 
hundred and fifty pounds in the ship or vessel called the Sardhana 
whereof is at present master, or whoever shall go for master of 
the said ship or vessel, lost or not lost, at and from London to Eagle 
Harbor, Puget Sound, or held covered at a premium to be arranged. 


“Including the risk of craft and/or raft to and from the vessel. 


“Warranted free from capture, seizure and detention and the con- 
sequences thereof, or any attempt thereat, piracy excepted, and also from 
all consequences of hostilities or warlike operations, whether before or 
after declaration of war. 

“And the said company promises and agrees that the insurance 
aforesaid shall commence upon the freight and goods or merchandise 
aforesaid from the loading of the said goods or merchandise on board 
the said ship or vessel at as above and continue until the said goods or 
merchandise be discharged and safely landed at as above. 


“And that it shall be lawful for the said ship or vessel to proceed 
and sail to and touch and stay at any ports or places whatsoever in the 
course of her said voyage for all necessary purposes without prejudice to 
this insurance. 

“And touching the adventures and perils which the capital stock and 
funds of the said company are made liable unto or are intended to be 
made liable unto by this insurance they are df the seas, men of war, fire, 
enemies, pirates, rovers, thieves, jettisons, letters of mart and counter- 
mart, surprisals, takings at sea, arrests, restraints and detainments of all 
kings, princes and people of what nation, condition or quality soever, 
barratry of the master and mariners, and of all other perils, losses and 
misfortunes that have or shall come to the hurt, detriment or damage of 
the aforesaid subject-matter of this insurance or any part thereof. And 
in case of any loss or misfortune it shall be lawful to the insured, their 
factors, servants and assigns to sue labor and travel for, in and about 
the defense, safeguard and recovery of the aforesaid subject-matter of 
this insurance the charges whereof the said company will bear in pro- 
portion to the sum hereby insured. And it is expressly declared and 
agreed that no acts of the insurer or insured in recovering, saving or 
preserving the property insured, shall be considered as a waiver or ac- 
ceptance of abandonment. And it is declared and agreed that corn, fish, 
salt, fruit, flour and seed are warranted free from average unless general 
or the ship be stranded, sunk or burnt, and that sugar, tobacco, hemp, 
flax, hides and skins are warranted free from average under five pounds 
per centum unless general or the ship be stranded, sunk or burnt; and 
that all other goods also freight are warranted free from average under 
three pounds per centum unless general or the ship be stranded, sunk or 
burnt.” 

To the margin of the policy the insurance company had attached a 
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printed slip containing additional clauses respecting its liability for a par- 
tial loss as follows :— 

“Warranted free from particular average, unless the vessel or craft 
or the interest insured be stranded, sunk or on fire, or in collision with 
ice or any substance other than water (floating or nonfloating), the col- 
lision to be of such a nature as may reasonably be -supposed to have 
caused or lead to damage of cargo, or vessel put into a port of refuge or 
distress and discharge part or whole cargo, each craft or lighter to be 
deemed a separate insurance, but to pay warehousing, forwarding and 
special charges if incurred, as well as partial loss arising from transship- 
ment. 

“General average and salvage charges payable according to foreign 
statement or York-Antwerp rules, or 1890 rules, if in accordance with the 
contract of affreightment. Including all risks of craft and boats. In- 
cluding negligence and all liberties as per bill of lading and/or charter 
party. 

“Including all risks of transshipment and of craft, lighterage and/or 
any other conveyances, from the warehouse until on board the vessel, and 
from the vessel until safely delivered into warehouse, or destination in 
the interior, or of fire while awaiting shipment. 

“In case of deviation, change of voyage, or additional risk not speci- 
fied, to be held covered upon terms to be arranged.” 


The Sardhana left the Thames on May 30, 1908, with 2,753 drums 
of creosote in good order and condition consigned to the Pacific Creo- 
soting Company at Eagle Harbor, Seattle, Wash. It appears from ex- 
tracts from the log, which were introduced in evidence, that on June 6th 
a sounding was made, and it was discovered that the sounding rod was 
slightly colored with creosote; that on June llth the crew were em- 
ployed placing extra chocks among the cargo; that from July 16th to 
September 14th the vessel experienced a succession of heavy gales, dur- 
ing which it rolled and pitched and strained and labored heavily; that 
the sea ran high, and the vessel shipped heavy seas on deck; that numer- 
ous sails were blown away; that on July 29th it was noticed that. the 
cargo in the hold had commenced to work, and it became necessary for 
the crew to enter the hold and secure it; that on July 30th the cargo 
again began to work, and that it continued to work from that date until 
August 4th, on which date the weather moderated a little and an old 
spanker boom was cut and used to chock off the cargo; that from that 
date until August 7th the crew were employed securing the cargo; that 
on August 25th it was discovered that the cargo was again loose in the 
hold and it remained loose until September 4th, when it was found that 
the drums were adrift and were rolling about in all directions; that it 
was impossible to secure the cargo at that time, and the cargo was not 
secured until September 14th, when the weather moderated; that on 
September 26th it was noticed by soundings in the pump well that there 
was an increase of liquid, which appeared to be mostly creosote; that 
on November 2d another strong gale was encountered, accompanied by a 
high sea, which continued during that day and the following day, during 
which the ship labored heavily and shipped much water on deck, and 
the cargo again worked badly. 

The vessel arrived at Eagle Harbor, Seattle, on November 9, 1908. 
On November 17, 1908, the work of discharging the cargo was com- 
menced, and was continued during that day and the following day, No- 
vember 18, 1908; the unloading of the vessel being effected by means of 
a barge or lighter owned by the Pacific Barge Company, the drums being 
unloaded at the side of the vessel onto the barge or lighter and trans- 
ported thence across the harbor to the wharf of the Creosoting Company. 
On November 18, 1908, fire broke out aboard the vessel. The entry in the 
log pertaining to the fire was as follows: “About 9:30 p, m. smoke was 





2 AERA RET 


rae a NOt 





490 Insurance Law Journal Vol. 46. | Oct., 1915. 


discovered issuing from the after hatch, by one of the crew, who im- 
mediately notified the master and then gave the alarm. This alarm was 
responded to by the crews of the ship Jupiter, the steamship Hornelen, 
and the employees of the Pacific Creosoting Company, who brought with 
them several fire extinguishers. The master went below through the 
lazarette and saw the reflection of the fire over the top of the bulkhead 
between the after ’tween-decks and the lazarette. The after ’tween- 
cecks were still full of cargo. After considerable trouble the fire was 
extinguished, and it was then discovered that the aforesaid bulkhead 
together with the door thereof (the bulkhead was built in the vessel) and 
the dunnage in the after ’tween-decks were burned, and some of the ship’s 
stores in the lazarette were damaged by water and chemicals. The 
origin of the fire was not discovered.” 

During the progress of the unloading of the vessel, and on November 
21, 1908, 272 drums of creosote were discharged from the ship onto the 
lighter, and, evening having fallen, the lighter with the creosote was left 
moored to the side of the vessel, the intent being to convey the lighter 
and the drums to the wharf of the Creosote Company on the following 
morning. During the night the lighter capsized, and the creosote was 
precipitated to the bottom of the harbor. It appeared from a survey 
made by Mr. Frank Walker, marine surveyor, and also from the testi- 
mony in the case, that the capsizing of the lighter was caused by a heavy 
gale which sprang up during the night. Subsequently 253 drums, un- 
damaged, were recovered by divers, and 15 empty drums, that came 
to the surface, were recovered by a launch and crew of the creosoting 
works. The remaining four drums lost from the lighter were never 
recovered. 

The unloading of the entire cargo from the vessel was surveyed by 
Walker, the marine surveyor. His survey showed that of the 2,753 
drums of creosote consigned to the Creosoting Company, 2,012 drums 
(which included the four drums lost from the lighter) were discharged 
full and in good order, 716 drums were discharged partially empty and in 
a damaged condition, and 25 drums were discharged in a damaged con- 
dition and entirely empty. Subsequently the creosote found in the 
partially filled drums, together with about 4,000 gallons which were 
pumped from the ship’s limbers, was emptied into tanks of the Creosot- 
ing Company and measured, and it was thereby ascertained that the 
total loss of creosote (including the loss from the 25 drums which were 
found damaged and entirely empty, and the four drums lost from the 
lighter) was 56,267.2 gallons. The libel filed in the court below was for 
the recovery from the insurance company, under a general average ad- 
justment, of its proportion of the value of the creosote not delivered, and 
of the 741 damaged drums (the drums having a distinct market value 
separate and apart from the creosote), and of its proportion of the “sue 
and labor” expenses incurred by the Creosoting Company in recovering 
and salving the drums lost from the lighter, the total amount claimed to 
be due from the insurance company being $1,197.20. Judgment was en- 
tered in the court below in favor of the Creosoting Company for that 
amount, together with interest, from which judgment the Insurance Com- 
pany has appealed to this court. 


Before Gilbert, Ross, and Morrow, C. JJ. 


E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., and 
Brady & Rummens, of Seattle, Wash., for Appellant. 

W. H. Bogle, Carroll B. Graves, I. T. Merritt, and Lawrence 
3ogle, all of Seattle, Wash., for Appellee. 
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Morrow, C. J. (after stating the facts as above). 

1. ‘The policy of insurance upon which the present suit is based 
is embodied in a printed form, containing blanks which have been 
filled in by the Insurance Company with words and clauses ap- 
propriate and necessary to cover the risks assumed. At the end 
of the policy and as a part of such printed form there is the 
following clause :— 

“It is declared and agreed that corn, fish, salt, fruit, flour and 
seed are warranted free from average unless general or the 
ship be stranded, sunk or burnt, and that sugar, tobacco, hemp, 
flax, hides and skins are warranted free from average under five 
pounds per centum unless general or the ship be stranded, sunk 
or burnt; and that all other goods, also freight, are warranted 
free from average under three pounds per centum unless general 
or the ship be stranded, sunk, or burnt.” 

This clause is plainly inapplicable to the risk provided in the 
present policy, and is superseded by the following clause con- 
tained in certain conditions attached as a slip or rider to the 
margin of the policy :— 

“Warranted free from particular average, unless the vessel or 
craft or the interest insured, be stranded, sunk or on fire.” 

The warranty contained in the body of the printed form of the 
policy becomes therefore immaterial in the determination of the 
questions arising on this appeal, except in so far as its phraseology 
may throw some light upon the true interpretation and construc- 
tion to be accorded to the special warranty contained in the at- 
tached slip above set forth. The warranty is what is known 
among insurance brokers as an “F. P. A.” (free from particular 
average), or, a “particular average” warranty. In the absence 
of such warranty a policy of insurance such as that involved in 
this case would be a particular average policy, and would cover 
both total and partial loss of cargo. The “F. P. A.” warranty, 
however, overrides and controls the other terms of the policy, 
and changes the protection of the policy. By its provisions only 
a total loss of cargo is insured against, unless one of the excepted 
events therein enumerated, stranding, sinking, or being on fire, 
should come to pass. Upon the happening of one of the excepted 
events the warranty is then deleted, blotted out, or canceled, 
and the policy is to be construed as if it had never attached, and 
the insured thereupon becomes entitled to recover from the 
[Insurance Company for any partial loss of cargo suffered by it. 
In the present case the loss sustained by the libelant was a partial 
loss. If, therefore, the Sardhana can be said to have been “on 
fire’ within the meaning of that term as used in the policy, the 
libelant is entitled to recover the amount due from the Insurance 
Company by reason of such partial loss; if the vessel was not 
‘on fire” then the Insurance Company is not liable. The history 
of the warranty is set forth by Gow in his work on Marine 











age afin area 


RISES i SEAT i SAA SO DO mR 





492 Insurance Law Journal Vol. 46. | Oct., 1915. 


Insurance (3d Ed.). It appears therefrom that the clause, as 
originally worded, read as follows :— 

“Warranted free from average, unless general, or the ship be 
stranded.” 

But later it was found necessary to permit the occurrence of 
other casualties, besides stranding, to annul the exception, and 
(the English courts having held that “average, unless general” 
was equivalent to “free of particular average”) the clause con- 
sequently took the form, “warranted free from particular average 
unless the ship be stranded, sunk or burnt.” ‘The clause remained 
in that condition until 1893, when it came under the consideration 
of the English courts for the first time in the case of The 
Glenlivet, 68 L. T. Rep. N. S. 860, 69 L. T. Rep. 706. In that 
case fires had broken out in the coal bunkers of the vessel on 
different occasions and some damage was done to the structure 
of the vessel—a plate was cracked and some angle irons were 
burnt—and the question before the court was whether the ship 
had been “burnt” within the meaning of the word as used in a 
particular average warranty in a policy of marine insurance. 
The court held that the ship was not “burnt,” and the rule was 
there laid down that a ship is not “burnt” within the meaning 
of the warranty unless the injury by fire be of so substantial a 
character that the ship as a whole can be said to be “burnt” in 
the popular sense of the term. Gow, in his work on Marine In- 
surance (page 179), referring to the word “burnt” as used in a 
particular average clause, and commenting upon the above de- 
cision, says :— 

“It is the ship that must be burnt, say a beam scorched, a floor 
charred, a ceiling burnt. Consequently the destruction of a cabin 
by fire removes the exception, while a-fire in the cargo itself 
does not. Such was the view acted upon almost universally until 
quite lately. But a recent decision of Mr. Justice Barnes [the 
Glenlivet, 1893] has raised a new point. Fire occurred thrice, 
once on each of three separate and distinct voyages, in the 
Glenlivet’s coal bunkers, but did not pass beyond them. As it 
was decided by Lord Ellenborough that a mere touching of the 
ground was not sufficient to make a stranding, so it is now de- 
cided in the Glenlivet Case that a mere burning is not sufficient 
to take the exception out of the memorandum; it must be such 
a burning as to constitute a substantial burning of the ship as a 
whole. ‘The judgment of the Glenlivet Case has excited con- 
siderable attention, as it takes away on principle what was long 
granted without question. But indeed it is not easy to see why 
a fire in a ship’s bunkers or cabin should be enough to establish 
a claim for damage to cargo arising from some other peril barred 
by the memorandum, when a touch and go graze on a rock, even 
if actually causing damage, is not enough. Since the issue of the 
decision some ships have had the words ‘on fire’ added to ‘burnt,’ 














Mar.| Thames & Mersey, &c., vs. Pacific Creosoting Co. 493 


confessedly in the hope and expectation of thus restoring to the 
assured what has been taken from him by the decision.” 


And this is the condition in which we find the warranty in the 
present case, with the exception that the word “burnt” has been 
entirely left out, and the words “on fire” substituted therefor 
The clause thus worded has never been construed by the courts 
of either the United States or Great Britain; and in our deter- 
mination of the question we must be guided by the history of the 
clause as above set forth, and such additional light as has been 
thrown upon the subject by the testimony of the witnesses in 
the case. 

[1] It is a fundamental rule in the law of insurance that a 
stipulation in a policy which is in the nature of an exception to 
the liability of the insurer must be construed strictly against it, 
and that words of exception in a policy, if doubtful, are to be 
construed most strongly against the party for whose benefit they 
were intended. Canton Ins. Office vs. Woodside, 90 Fed. 301, 
33 C. C. A. 63. If the company by the use of an expression 
found in a policy leaves it a matter of doubt as to the true con- 
struction to be given the language, the court should lean against 
the construction which would limit the liability of the company. 
London Assurance vs. Companhia de Moagens, 167 U. S. 149, 
17 Sup. Ct. 785, 42 L. Ed. 113; National Bank vs. Insurance 
Co., 95 U. S. 673, 24 L. Ed. 563. As said by Mr. Justice Harlan 
in the latter case :— 

“The company cannot justly complain of such a rule. Its 
attorneys, officers, or agents prepared the policy for the purpose, 
we shall assume, both of protecting the company against fraud, 
and of securing the just rights of the assured under a valid con- 
tract of insurance. It,is its language which the court is invited 
to interpret, and it is both reasonable and just that its own words 
should be construed most strongly against itself.” 

[2] What, then, was the true intent and meaning of the words 
“on fire” in the clause, “warranted free from particular average 
unless the vessel or craft, or the. interest of the insured, be 
stranded, sunk or on fire?’ The learned proctors for the Insur- 
ance Company contend that the expression is synonymous with 
the word “burnt” as used in the policies prior to the decision in 
the Glenlivet Case, and must be construed even as the word 
“burnt” was construed in that case. If that construction be the 
true one, it follows that a ship cannot be deemed to be “on fire” 
within the meaning of the warranty unless the injury by fire is 
of so substantial a character that the ship as a whole can be held 
to be “on fire” in the popular sense of the term. In this con- 
struction we are unable to concur. But we do agree with the 
learned proctors for the Insurance Company that the words must 
be construed in the light of their popular meaning. That popular 
meaning is vastly different from the popular meaning of the 
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word “burnt.” In a strict, technical sense, perhaps, the words 
are closely allied. Generally speaking, it would be impossible to 
conceive of an object being “burnt” which had not also been 
“on fire,” although the Court of Appeals in the Glenlivet Case 
refers to angle irons as being “burnt,” despite the fact that the 
angle irons could not have been on fire. And vice versa, 1 
object could, in the nature of things, ever be said to have been 
on fire without also being burnt. All this, we say, in a strict, 
technical sense; but the term is not to be interpreted by any 
such method. In a general and popular sense the two expres- 
sions convey very different ideas to the mind. ‘The word “burnt” 
creates in the mind the idea of a definite, accomplished con- 
dition, a completed result. ‘The words “on fire” convey rather 
the idea of a present state or condition, regardless of any definite, 
fixed result. And this natural meaning, rather than any strained 
effect, must be the meaning attributed to the words in the present 
policy of insurance, and must be deemed to have been the con- 
struction placed upon them by the parties to the contract of in- 
surance. ‘Thus construed, it seems entirely plain to us that the 
Sardhana might well have been on fire, although the injury there- 
from might not have been of so substantial a character that the 
ship as a whole could have been said to be either “burnt” or “on 
fire.” In the determination of the question we are, of course, 
confronted with the same difficulty which beset the English Court 
of Appeals, and we concur with that court that each case must be 
decided according to the actual facts appertaining to each par- 
ticular case. 

|3] In the present case, there is the usual conflict of testimony, 
respecting not only the extent of the damage caused by the fire, 
but also in the circumstances surrounding it. It is, however, not 
denied that a large door, called a bulkhead door, which consti- 
tuted a part of the bulkhead, was on fire and was burned. This 
door separated the lazarette from the ’tween-decks. ‘The door 
was of wood, about 6 feet high, 41% feet wide, and 1 inch thick. 
It has been brought to this court, and an examination shows it to 
be deeply charred over a considerable portion of its surface, the 
remainder of the surface being blackened and blistered by the 
smoke and flames. It is also admitted that the paintwork on the 
bulkhead proper in the vicinity of the door was blackened and 
blistered, as was also the deck or ceiling above. ‘There is conflict 
in the testimony as to whether the bulkhead proper was actually 
on fire or burned, but we think this conflict, as well as the con- 
flict with respect to the difficulty experienced in putting the fire 
out, is definitely settled by the entry in the log, made immediately 
after the fire by the master of the vessel. ‘The entry was as 
follows :— 

“About 9:30 p. m. smoke was discovered issuing from the after 
hatch by one of the crew, who immediately notified the master 
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and then gave the alarm. ‘This alarm was responded to by the 
crews of the ship Jupiter, the steamship Hornelen and the em- 
ployees of the Pacific Creosoting Company, who brought with 
them several chemical fire extinguishers. ‘he master went below 
through the lazarette and saw the reflection of the fire over the 
top of the bulkhead between the after ‘tween-decks and_ the 
lazarette. ‘The after ‘tween-decks were still full of cargo. After 
considerable trouble the fire was extinguished, and it was then 
discovered that the aforesaid bulkhead, together with the door 
thereof [the bulkhead was built in the vessel] and the dunnage 
in the after ’tween-decks were burned, and some of the ship's 
stores in the lazarette were damaged by water and chemicals. 
The origin of the fire was not discovered.” 

This entry is supported by testimony in the case to the effect 
that the fire appeared to be quite stubborn, and a great deal of 
difficulty was experienced in putting it out, and that the time 
which elapsed from the time the alarm was given until the fire 
was out was from one-half to one hour. It is not denied that 
assistance was rendered by crews of neighboring vessels, and 
that chemical fire extinguishers furnished by the libelant were 
used in putting out the fire. 

We are of opinion that the testimony of the witnesses, to- 
gether with the exhibit above referred to, show beyond dispute 
that the Sardhana was “on fire’ within the meaning of the term 
as used in the warranty. ‘This determination finds support in the 
comment of Gow above set forth, to the effect that the words 
were inserted after the decision in the Glenlivet Case for the 
purpose of restoring to the assured what was taken from him 
by that decision, and also in the testimony of A. M. Beckett, 
an average adjuster of many years’ experience in England and in 
America, who was called as a witness for the libelant. He testi- 
fied that after the decision in the Glenlivet Case the insurance 
companies immediately changed their policies because the assured 
wanted better protection; that it was the practice of adjusters 
in England to consider a warranty such as the one in the policy 
of insurance in this case, open, if some structural part of the 
vessel was actually on fire; that it depended on the fact that the 
structure was on fire, but not the extent of the fire; that such 
construction of the warranty had never been contested by the 
marine insurance underwriters as far as he knew; that under 
the practice of the English adjusters he would consider that the 
burning of the door which was built into the bulkhead in the 
Sardhana would be a burning of the structure of the vessel, and 
would open the warranty. 

In connection with the testimony of the witness Beckett there 
must also be noted the change of terms in the policy involved in 
this case. In the body of the policy, and constituting a part of 
the printed form thereof, corn, fish, salt, fruit, flour, and seed 
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were warranted free from average, unless general, or the ship 
be “stranded, sunk or burnt,” sugar, tobacco, hemp, flax, hides, 
and skins were warranted free from average under five pounds 
per centum, unless general, or the ship be “stranded, sunk or 
burnt,” and all other goods, including freight, were warranted 
free from. average under three pounds per centum, unless general, 
or the ship be “stranded, sunk or burnt.” The fact that in the 
special warranty the term “on fire” was substituted for the word 
“burnt” conclusively shows, in our judgment, a deliberate intent 
on the part of the Insurance Company to change the nature of 
the perils assured against and to increase the risk assumed by it 
under the policy. 

The conclusion at which we have arrived is based mainly upon 
the facts as they appear in the present case, and we must not be 
understood as laying down a rule which would be applicable to 
all cases which might arise under similar warranties. Each case, 
as we have stated, must be determined with reference to its own 
particular facts. The Supreme Court of the United States in 
construing the word “collision” in a policy of marine insurance 
laid down a similar rule in the case of London Assurance vs. 
Companhia de Moagens, supra, and the English courts have con- 
sistently left to be determined by the facts of each case the vexing 
questions relating to the word “stranded” in warranties similar 
to the one now under consideration. 

[4] 2. The next question relates to the right of the libelant 
to recover the value of the four drums lost from the barge when 
it capsized during the night of November 21, 1908, and also the 
“sue and labor” expenses incident to salvaging the drums which 
were recovered from the waters of the harbor. It is not denied 
by the Insurance Company that the expenses incurred in re- 
covering the creosote lost from the barge were proper expenses, 
and that the same were paid by the Creosoting Company. In the 
body of the policy it is provided :— 

“And the said company promises and agrees that the insur- 
ance aforesaid shall commence upon the freight and goods or 
merchandise aforesaid from the loading of the said goods or 
merchandise on board the said ship or vessel at as above, and 
continue until the said goods or merchandise be discharged and 
safely landed as above.” 

Then after enumerating certain perils insured against it was 
provided :— 

“And of all other perils, losses and misfortunes that have 


or shall come to the hurt, detriment or damage of the aforesaid 


subject-matter of this insurance or any part thereof.” 

Turning again to. the special warranty contained in the slip 
attached to the policy of insurance, we find that the insurance 
there provided covers “all risks of craft and boats,” and also— 
“all risks of transshipment and of craft, lighterage and/or any 
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other conveyances, from the warehouse until on board the vessel 
and from the vessel until safely delivered into warehouse.” 

The liability of the Insurance Company for the loss sustained 
by the capsizing of the lighter or barge on which the creosote 
had been loaded preparatory to being conveyed from the vessel 
and delivered into the warehouse could hardly be expressed in 
plainer language, and these clauses must be deemed to be decisive 
of the question. ‘The contention of the Insurance Company that 
under the contract of affreightment it was incumbent upon the 
libelant to furnish a lighter in all respects seaworthy, and that 
duty was not performed by it, does not, for many reasons, appear 
to be available to the Insurance Company as a defense to the loss 
here claimed by the libelant. The contract of affreightment is 
not in the record, and we do not know what the provisions of 
that contract were. Nor do we know that the libelant furnished 
the lighters for the landing of the cargo, or was required so to 
do. ‘The only evidence upon the subject is that of Capt. David 
Baird, who was called as a witness on behalf of the Insurance 
Company. He testified that he was the marine surveyor or super- 
intendent at Seattle for the owners of the vessel; that part of 
his duty was to see the vessel discharged; that he didn’t know 
who furnished the scows, and was unable to state what the con- 
ditions of the charter were. In answer to the direct leading 
question whether the ship was freed from liability after the 
cargo left her tackle he answered in the affirmative, and when 
asked how he knew that he replied it was in the charter party, 
“that it was the usual clause in every case,” but whe asked if he 
knew it was in this charter party he said he “would not swear at 
present that it was.” Capt. Alexander Wallace, the master of 
the vessel, whose deposition was taken by the Insurance Com- 
pany, testified that the cargo was discharged by stevedores under 
his supervision, but he was not asked and did not state who fur- 
nished the lighters for conveying the cargo to the warehouse. 
How can it be said upon this testimony that it was incumbent 
upon the libelant to furnish a lighter in all respects seaworthy? 
But assuming that it did furnish the lighter, what evidence is 
there that it was unseaworthy? ‘The presumption of law is that 
every vessel is seaworthy until the contrary is proven. 

[5] The burden of proving that a vessel is unseaworthy lies 
upon the Insurance Company. Gow on Marine Insurance, page 
273; Nome Beach Lighterage, etc., Co. vs. Munich Assur. Co. 
(C. C.) 123 Fed. 820, 827, and cases there cited. ‘That burden 
has not been sustained by the latter company. No one witnessed 
the capsizing of the barge; but it appears that on the night in 
question there was a gale blowing, and, although the Sardhana 
and the barge were not exposed to the fury of the storm, never- 
theless there was a heavy swell in the section of the harbor in 
which the vessel, with the barge moored to its side, was anchored. 
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The Insurance Company claims that the barge could not have 
capsized unless it was in a leaking condition by which water was 
permitted to enter the hold. But the barge was placed in dry 
dock shortly after the accident, and a survey thereof revealed 
that the timbers were sound and the barge did not leak. But 
suppose the lighter was unseaworthy, how would that fact re- 
lieve the Insurance Company from liability unless with respect 
thereto there was some neglect or misconduct on the part of the 
libelant which was not alleged in the answer and has not been 
proven? We look in vain through the insurance policy to find 
any warranty on the part of the libelant that either the vessel of 
the lighter employed to deliver the cargo into the warehouse was 
seaworthy. Now, while there is an implied warranty on the part 
of the owner of the cargo that the vessel is seaworthy at the com- 
mencement of the voyage, there is no such implied warranty with 
respect to a lighter employed to transport the cargo from the 
vessel to the warehouse at the end of the voyage. 2 Arnould 
Marine Ins. § 689; Lane vs. Nixon, 1866, L. R. 1 C. P. 412. 

[6] The case of The Galileo (Aspinall’s Mar. Law Cas. ad- 
vance sheets, vol. 12, pt. 6, page 461; s. c., in House of Lords, 
Law Rep. A. C. 1915, page 199), is cited by the Insurance Com- 
pany as authority for the rule that an implied warranty of sea- 
worthiness extends to all lighters used in the course of trans- 
shipment of a cargo, and this irrespective of whether the lighters 
are furnished by the shipper or not, and irrespective of whether 
the contract of shipment contain a clause that the carriage of 
goods in such lighter is to be “at the risk of the owner of the 
goods.” ‘The action in that case was by the shipper against the 
shipowner to recover damages for a breach of contract of 
affreightment to carry and deliver certain articles of machinery 
from New York to Norrkoping, in Sweden. The bill of lading 
was a through bill of lading, providing that the goods were “to 
be delivered in like good order and condition at the port of Hull 
and to be thence transshipped at the ship’s expense and the 
shipper’s risk to the port of Norrkoping,” and it was thereby 
mutually agreed that the carrier should have “‘liberty of conveying 
the goods in crafts and/or lighters to and from the steamer at the 
risk of the owners of the goods,” and that he should not be liable 
“for risk of craft or transshipment.” The freight was a through 
freight rate; but the goods were to be transshipped at Hull into 
another vessel belonging to the shipowner for carriage to Norr- 
koping. When the vessel reached Hull there was no steamer 
ready to immediately carry the goods to Norrkoping, and there- 
upon the defendants hired a lighter and placed the goods therein 
whilst waiting to be transshipped in another of the defendants’ 
steamers for conveyance to Norrkoping. ‘The lighter was left un- 
attended in a crowded harbor. Two or three nights after the 
goods went over the side of the vessel the lighter foundered. 
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Part of its planking was rotten, and it was found upon ex- 
amination that a hole had been punched in its side apparently by 
a boat hook from a neighboring lighter. The result was that 
plaintiff’s machinery was damaged. ‘The defendants had re- 
ceived the plaintiff’s goods on board their vessel in New York in 
“apparent good order and condition.” Under the terms of the 
through bill of lading they were obligated to deliver these goods 
at Norrkoping in “like good order and condition.” ‘The duty of 
transshipment at Hull rested upon the shipowner, and this duty 
was accompanied with the corresponding duty to care for the 
shipper’s goods and avoid negligence. This they failed to do, and 
it was found as a fact that the defendant was negligent in mak- 
ing the transshipment of the goods at Hull. If there was an 
implied warranty that the lighter was seaworthy, it rested equally 
upon the shipper and the shipowner, but the primary and under- 
lying contractual obligation rested upon the shipowner to care for 
the shipper’s goods and deliver them in good order and condition 
at Norrkoping, and it was for the breach of this obligation that 
the shipowner was held liable. The decision does not, in our 
opinion, extend the law of implied warranty respecting the sea- 
worthiness of lighters at the end of a voyage, and manifestly it 
has no bearing upon the contractual obligation of an insurance 
company to indemnify the insured against “all perils, losses and 
misfortunes that have or shall come to the hurt, detriment and 
damage of the aforesaid subject-matter of this insurance or any 
part thereof.” 

[7] 3. Lastly, it is contended that the libelant cannot recover 
in any event: First, because it has not been shown that the 
creosote was lost; and, second, because the creosote, if lost, was 
not on board the vessel at the time of the fire, and hence the par- 
ticular average warranty is not applicable. ‘These claims are 
based on testimony tending to show that all of the creosote which 
leaked from the drums during the voyage remained in the bottom 
of the ship and was pumped out and delivered to the libelant at 
the time of discharge of the cargo. But the great preponderance 
of the evidence is against this testimony, and conclusively shows 
that all of the creosote shipped at London was not delivered to 
the libelant. The marine surveyor, Walker, so found in his 
survey. It is true about 4,000 gallons of creosote were pumped 
from the ship’s limbers and delivered to the libelant; but it was 
found that with this addition there still remained a shortage of 
56,267.2 gallons. With respect to this shortage, the marine sur- 
veyor testified that in the course of his investigations he was 
told by the mates of the Sardhana, and also by members of the 
crew thereof, that the creosote was pumped overboard while the 
vessel was at sea. But the Insurance Company contends that, 
conceding that the creosote was pumped overboard while the 
vessel was at sea, the libelant cannot recover for its loss because 





ee Seem 


ee 


een mr regen 


Cane 


f 





500 Insurance Law Journal Vol. 46. [Oct., 1915. 


the creosote was not on board the vessel at the time of the fire, 
citing the cases of ‘Thames & Mersey Marine Ins. Co. vs. Pitts, 
Law Reports, Q. B. Div. (1893) vol. 2, p. 476, and The Alsace 
Lorraine, 69 L,. ‘I. Rep. page 261. Neither of the cases cited 
are applicable to the facts of this case. In the former, the portion 
of the cargo for which recovery was’ sought had never been 
aboard the vessel, but was in a lighter awaiting the arrival of the 
vessel at the time the latter ‘stranded’; in the latter case, at the 
time the vessel “stranded” the whole of the cargo had been placed 


on shore at a port of refuge for the purpose of having the vessel 


repaired. 

The policy of insurance in the present case is an English policy, 
and any controversy respecting its terms must, of course, be de- 
termined by the law of that country. London Assurance vs. 


Companhia de Moagens, 167 U. S. 149, 162, 17 Sup. Ct. 785, 
42 L. Ed. 113. 


“The English courts have held, and do now hold, that the ex- 
pression ‘free of particular average unless the vessel be stranded’, 
meant that if a loss occurred during the adventure, although 
from a cause not related in any way to the stranding of the ship, 
the insurers were liable upon the general language of the policy. 
* * * Although the original language of the memorandum 
confined the exception to a stranding of the ship, it was after- 
wards extended so as to read, ‘free of particular average unless 
the vessel be sunk, burned, stranded or in collision.’ The same 
rule applies to all, and if the vessel be either sunk, burned, 
stranded or in collision, it is sufficient to render the insurer liable, 
although the loss does not result therefrom.” London Assurance 
vs. Companhia de Moagens, supra. 

The decree of the court below is affirmed. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF ALABAMA. 


STOKELY 
VS. 


FIDELITY & CASUALTY CO. or New York. (No. 943.)* 


INSURANCE—ACCIDENT POLICY—ACCIDENT RESULTING IN 
DEATH. 

Where an accident policy insured against “bodily injury sustained through 
accidental means and resulting directly, independently, and exclu- 
sively of all other means in death,” and the assured was operated on 
for appendicitis, the wound closing in due course, whereupon mat- 
ters progressed favorably without apparent complication for four or 
five days, when he had a fit of vomiting, and the wound opened, the 
assured dying thereafter under an anesthetic while the wound was 
being closed again, there could be no recovery for the death. 


(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 


Appeal from City Court of Birmingham; John H. Miller, Judge. 
Action by Mary H. Stokely against the Fidelity & Casualty Company 
of New York. Judgment for defendant, and plaintiff appeals. Affirmed. 


Frank S. White & Sons, Stokeley, Scrivner & Dominick, and I. M. 
Engel, all of Birmingham, for Appellant. 
Cabaniss & Bowie, of Birmingham, for Appellee. 
Sayre, J. 

Plaintiff, who takes this appeal, sued defendant on a policy of 
insurance by which defendant insured John Arthur Haire against 

“bodily injury sustained * * * through accidental means 
* * * and resulting directly, independently, and exclusively of 
all other causes * * * in death.” After all the evidence was 
in, the trial court gave the general affirmative charge on defend- 
ant’s request. Hence this appeal. 

The evidence may be fairly stated as follows: During the life 
of the policy the assured was sick of appendicitis. He submitted 
himself to an operation by which his appendix was removed. The 
operation was performed and the wound closed in the usual 
routine of such cases. ‘The four layers of the wall of the stom- 
ach, from peritoneum to outer skin, were in turn returned with 
catgut. For four or five days assured came along without ap- 
parent complication and with every promise of a rapid recovery; 
but when the surgeon visited him on the morning of the fourth 
or fifth day his patient vomited and coughed for a spell and then 
complained of severe pain. Upon examination it was found that 


* Decision rendered, Feb. 4, 1915. Rehearing denied, May 20, 1915. 
69 South. Rep. 64. 
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the wound had opened and the patient’s intestines were protrud- 
ing through the wound caused by the operation. Immediately the 
patient was again anesthetized and his wound again closed. He 
never recovered consciousness, and died in the course of a few 
hours. The surgeon testified that he saw no reason in the world 
why the patient should not have recovered, had the stitches in 
the wound not broken, There was nothing else wrong with the 
patient—by which, of course, the witness meant nothing wrong 
as operations for appendicitis go. To sum up, witness was of 
opinion (and this is clear even to the nonprofessional mind) that 
the patient’s disease brought on the first operation, the coughing 
and vomiting burst the stitches, bringing on the second anesthetic 
and the second operation, and at the end of the sequence came 
death. 

Plaintiff settled upon the bursting of the stitches as the acci- 
dent in the case, and certainly there was none other. Without 
conceding that there was any bodily injury sustained through 
accidental means within the protection afforded by the contract, 
we will allow the result to turn upon the point to which counsel 
have directed their arguments. 


Many reported cases have been cited in which the courts, with 
diverging views, have considered when and in what circumstances 
a death, in which both bodily injury sustained and concurrent 
bodily weakness or disease of unrelated origin have probably 
operated, must be said, as matter of law, to have resulted from 
the injury directly, independently, and to the exclusion of all 
other causes, within the meaning of this policy. On its face this 
question may seem to answer itself, unless, indeed, it be assumed 
that the contract does not mean precisely and utterly what its 
very letter seems to express. But frequently literal construction 
does not carry the interpreter far, and to hold that the insurer 
in policies of this character is answerable only in the event the 
death of the assured is caused by bodily injury to the absolute 
exclusion of all other contributing causes; to hold, in other 
words, that the physical injury must have been of such violence 
and extent as to have inevitably produced death, regardless of 
all other conditions and circumstances, would leave scarcely any 
field in which the contract would operate to afford protection— 
would well-nigh nullify the policy. Evidently the contracting 
parties did not intend this; at least it is safe to say the assured 
did not intend this; and such contracts are construed with favor 
to the assured with a view to giving him the protection it must 
be presumed he thought he was getting when he entered into the 
contract. 


On the other hand, cases occur in which the mind is irresistibly 
driven to the conclusion that causes, other than those against 
which the insurer, on any fair interpretation, intended to give 
protection, have materially contributed to the result. In such 
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cases that which is ordinarily a question of fact becomes a ques- 
tion of law and is properly determined by the court. So in this 
case. There would be no stitches, nor any rupture, but for the 
disease and the wound it made necessary. Nor would there have 
been any coughing or vomiting, though it is not supposed that 
these were accidents or the result of an accident, had not the 
disease made the administration of an anesthetic and the perform- 
ance of the operation necessary. The rupture of the stitches, 
if an accident in any proper sense, was not an accident causing 
bodily injury and death; it was merely the failure of means 
taken to prevent a death threatened by other independent causes. 
The death which followed was undeniably and in a most material 
way contributed to, if not exclusively caused by, the disease with 
which assured was afflicted and the means taken for his relief. 
We are clear to the conclusion that, if there was any accident in 
this case, it was not an accident causing bodily injury and re- 
sulting, directly, independently, and exclusively of all other causes, 
in death, within the meaning of the policy; and hence that de- 
fendant was entitled to the general charge which it got. In this 
view of the case, other errors assigned are of no consequence. 
Affirmed. 
Anderson, C, J., and McClellan and Gardner, JJ., concur. 


—_——-@¢@-- ——- 


SUPREME COURT OF GEORGIA. 


MARBUT 
vs. 


EMPIRE LIFE INS. CO. (No. 431.)* 


INSURANCE— GUARANTEED DOUBLE INDEMNITY INSUR- 
ANCE—CONSTRUCTION OF POLICY—DEATH OF BENE- 
FICIARY—PETITION. 


Where a contract of “guaranteed double indemnity” insurance provided 
that the company agreed to pay the insured “one thousand ($1,000.00) 
dollars” on the “death of beneficiary,” and, by a subsequent clause of 
the contract, that, “if the name of a person over twenty-one and under 
sixty years of age is stated as the beneficiary hereunder, then in the 
event of the death of said beneficiary during the life of the insured, 
while this policy is of force, being caused” by accident as provided in 
the policy, the company would pay the insured the sum of $1,000, and 
where, after the death of the beneficiary, it appeared from a petition 
filed by the insured against the company, to recover the sum of 


* Decision rendered, July 10, 1915. 85 S. E. Rep. 834. Syllabus by the 
Court. 
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$1,000 on account of his death, that the beneficiary was sixty-seven 
years of age at the date of issuance of the policy, a demurrer to the 
petition was properly sustained. 

(a) This is so regardless of the cause of death of the beneficiary. 

(b) The contract is to be considered in its entirety, so as to give force 
and effect to each material clause. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298, 671; Dec. 
Dig. §§ 146, 290.) 


Error from Superior Court, Fulton County; George L. Bell, Judge. 
Action by M. B. Marbut against the Empire Life Insurance Com- 
pany. Judgment for defendant, and plaintiff brings error. Affirmed. 


Hewlett, Dennis & Whitman, of Atlanta, for Plaintiff in Error. 
Little, Powell, Smith & Goldstein, of Atlanta, for Defendant in Error. 


Hinn, J. 

Milton B. Marbut procured a’ policy of insurance from the 
Empire Life Insurance Company, known as “double indemnity 
insurance.” The policy, so far as considered material, is as 
follows :— 

“Empire Life Insurance Company, Atlanta, Georgia, by this 
policy of insurance agrees to pay one thousand ($1,000.00) dol- 
lars at the home office of the company in Atlanta, Georgia, as fol- 
lows: [The beneficiary] to John Isaac Marbut (father), or, if 
the insured survives the aforesaid beneficiary, to the executors, 
administrators, or assigns of the insured, immediately on approval 
of proofs of the death of the insured during the continuance of 
this contract. [The insured] Milton B. Marbut of Lithonia, 
county of De Kalb, state of Georgia. Guaranteed double indem- 
nity. ‘The company guarantees to pay under this policy: 
(1) Two thousand ($2,000.00) dollars death by accident. 
(2) One thousand ($1,000.00) dollars death for other cause. 
(3) One thousand ($1,000.00) dollars total disability, payable in 
ten equal annual instalments. (4) One thousand ($1,000.00) dol- 
lars death of beneficiary. * * * (B) During the premium-pay- 
ment period, subject to the limitations hereinafter stated, if the 
principal contract is in force, if the name of a person over twenty- 
one and under sixty years of age is stated as the beneficiary here- 
under, then in the event of the death of said beneficiary during 
the life of the insured, while this policy is in force, being caused, 
independently of any and all other causes, by bodily injury ef- 
fected exclusively and directly by external and violent and acci- 
dental means, and occurring within ninety days of the event 
causing such injury, and provided such injury is sustained while 
riding as a passenger in or on a place provided for the regular 
occupancy of passengers in a railway train or street car propelled 
by cable or compressed air or electricity or gasoline or naphtha 
or steam, and provided by a common carrier for the regular trans- 
portation of passengers only, or while riding on an elevator pro- 
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vided for passenger service, immediately upon the receipt and 
approval of proofs of death of said beneficiary, the company will 
pay to the insured Milton B. Marbut the sum of one thousand 
($1,000.00) dollars.” 

The plaintiff, Milton B. Marbut, brought suit against the in- 
surer, and alleged, so far as material to be set out here, substan- 
tially as follows: ‘The beneficiary named in the policy, John 
Isaac Marbut, died on July 20, 1913, of paralysis, and immediately 
after his death the plaintiff notified the defendant of the fact, 
and offered to make proof of the death and otherwise to comply 
with the terms and conditions of the policy with respect to proof 
of death and loss; but defendant refused to accept the proof, 
insisting that the death was not covered by the terms of the 
policy, and that there was no liability on its part to pay plaintiff 
any amount on account of such death. Plaintiff made demand 
on defendant for the payment of $1,000, as agreed and guaranteed 
to be paid to him, and defendant failed and refused to pay 
plaintiff; and plaintiff alleges that the refusal to pay was in bad 
faith. He sued to recover $1,000, and $250 as reasonable attor- 
ney’s fees for prosecuting the case. It was alleged that the 
policy was executed by the defendant to the plaintiff on Septem- 
ber 16, 1908, by terms of which defendant, among other things, 
agreed to pay plaintiff $1,000 upon the death of the above named 
beneficiary, the father of petitioner; “said John Isaac Marbut 
being of the age of sixty-seven (67) years at the date of the 
execution and issuance of the policy.” ‘The defendant demurred 
to the petition, on the grounds, among others :— 

“That the policy sued on does not obligate the defendant to 
pay to the plaintiff any sum whatever upon the death of John 
Isaac Marbut, because at the time of the issuance of the policy 
he was sixty-seven (67) years of age, and that under the terms 
of the policy the beneficiary whose death might create any liability 
on the part of the defendant must be between the ages of twenty- 
one (21) and sixty (60) years; and because it appears that the 
death of the beneficiary was caused by paralysis, which is not 
covered by the policy.” 

The court sustained the demurrer, and the plaintiff excepted. 

So the case is here on petition and demurrer, and the facts 
alleged must be taken as true. From the above allegations it will 
be seen that the beneficiary was sixty-seven years old when the 
policy was issued, one condition of which is that the beneficiary 
must be between the ages of twenty-one and sixty years. But 
it is insisted that the policy on its face guaranteed uncondition- 
ally the payment by the insurer to the insured of $1,000 in the 
event of the death of the beneficiary, without any qualification 
or condition whatever; and that as the subsequent clause of the 
policy, which referred to the age of the beneficiary, did not refer 
by its terms to the face of the policy, or vice versa, it could not 
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relate to the beneficiary, and therefore the former unconditional 
clause prevailed. We cannot agree to this contention. The whole 
contract must be construed together, so as to give effect to each 
material and valid clause thereof. It would be contrary to all 
rules of construction to select one clause in a contract and con- 
strue it to the exclusion of other clauses bearing on and affecting 
the same subject-matter, and at variance with it. It is not a 
question of ambiguity, as argued, for both clauses are perfectly 
clear, when standing alone. It is a question of the meaning of 
both clauses of the contract, when construed together. ‘They 
both refer to the death of the beneficiary; and, construing them 
together, we think the meaning is that in case of the death of the 
beneficiary, who must be between the ages of twenty-one and 
sixty years at the time of the taking out of the policy by the in- 
sured, the latter would be entitled to the sum of $1,000, provided 
the death of the beneficiary was caused in the manner stated in 
the contract. But, if the beneficiary was more than sixty years 
at the date of the issuance of the policy, then, under the contract, 
the insured could not recover. It appearing from the petition that 
the beneficiary was sixty-seven years of age at the time of the 
issuance of the policy, the insured cannot, under the contract, 
recover for his death. And this is so regardless of the cause of 
his death. The court did not err in sustaining the demurrer. 
Judgment affirmed. All the Justices concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK. 


NICHOLS 
vs. 


COMMERCIAL TRAVELERS’ EASTERN ACCIDENT ASS’N.* 


1. INSURANCE — ACCIDENT POLICY—CAUSE OF LOSS—EVI- 
DENCE. 

In an action upon an insurance certificate providing for payment in case 
of death by external, violent, and accidental means, evidence held to 
justify a finding that insured met his death because of external and 
violent means in falling out of the window of a Pullman sleeping car. 


(For — cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 





* Decision rendered, July 9, 1915. 109 N. E. Rep. 449. 
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2. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH—PRE- 
SUMPTIONS. 

When a case of death by violent and external means is made out under 
an insurance policy, the presumption of fact is that, because of the 
external and violent nature of the injuries, the death was not inten- 
tional, and the injuries not self-inflicted. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


3. INSURANCE— ACCIDENT POLICY—CAUSE OF DEATH — 
QUESTION OF FACT. 

In an action on an insurance policy payable in case of death by violent, 
external, and accidental means, where all the facts are not disclosed, 
or where they are in dispute, it is for the jury to decide whether 
death resulted from accident or design. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


4. INSURANCE — ACCIDENT POLICY—CAUSE OF DEATH — 
QUESTION OF LAW. 

Where, under an accident insurance policy, all the facts show death by 
external and violent means, and the only reasonable inference of fact 
is that of suicide, the question is one of law. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


5. INSURANCE—ACCIDENT POLICY—DEFENSES — PLEADING. 

{n an action upon an insurance policy stipulating that no indemnity is to 
be paid if death result from an injury caused by voluntary ex- 
posure to unnecessary danger, or for any injury which the member 
by exercising ordinary care might have averted, or to which his own 
negligence shall have contributed, such matters are affirmative de- 
fenses, and must be alleged and proved by defendant. 

{For other cases, see Insurance, Cent. Dig. §§ 1554, 1609-1612, 1614-1624; 
Dec. Dig. § 640.) 


6. INSURANCE—ACCIDENT POLICY—CAUSE OF DEATH—BUR- 
DEN OF PROOF. 

Under an insurance policy stipulating that no indemnity is to be paid if 
death results from an injury through voluntary exposure to un- 
necessary danger, or which might have been averted by the insured, 
or to which his negligence contributed, the burden of showing that 
the death or injury was within the excepted risks is upon defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


7. INSURANCE—ACCIDENT POLICY—QUESTIONS OF FACT. 

In an action on an accident insurance policy, where the burden of show- 
ing that insured came within exceptions in the policy providing for 
nonpayment is upon defendant, and where different inferences may 
be drawn from the evidence, the question is for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


8. INSURANCE—ACCIDENT POLICY—PROOF OF DEATH. 


In an action on an accident policy, a report of the inquest showing ab- 
sence of suicidal intent was admissible for the purpose of deciding 
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whether satisfactory evidence was presented to the defendant’s board 
of directors that the cause of death was accidental, as required by 
the policy. 

(Kor other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 


Exceptions from Superior Court, Suffolk County; Irederick Lawton, 
Judge. 

Action by Helen S. Nichols against the Commercial Travelers’ East- 
ern Accident Association. There was a verdict for plaintiff and defendant 
excepts. Exceptions overruled. 


Whipple, Sears & Ogden, A. R. Shrigley, and Seth T. Crawford, all 
of Boston, for Plaintiff. 
Walter B. Grant and Nelson L. Sheldon, both of Boston, for De- 
fendant. 
CARROLL, J. 

The plaintiff is the widow of Curtis Nichols and the beneficiary 
named in a certificate of insurance issued by the defendant, pro- 
viding for the payment to her of a certain sum in the event of 
the death of her husband “wholly and entirely by external, 
violent, and accidental means.” He was found dead in the rail- 
road yard in West Springfield, in the early morning of July 25, 
1912. At the close of the evidence the defendant requested the 
court to instruct the jury that upon all the evidence as matter of 
law the jury should return a verdict in favor of the defendant. 
This the court declined to do and the defendant excepted. The 
defendant also requested the court to give certain other instruc- 
tions which were refused by the court and the defendant ex- 
cepted. ‘There was a verdict of ten thousand dollars for the plain- 
tiff, and the fundamental question is: Was there sufficient evi- 
dence that the insured died from external, violent, and accidental 
means to warrant the submission of the case to the jury? 

1. Curtis Nichols was a passenger on a train of the Boston & 
Albany Railroad leaving Boston on the night of July 24, 1912, at 
11:15 p. m., for Albany, N. Y. He occupied the lower berth 
No. 5 in the sleeping car Kitchawan. ‘There was testimony tend- 
ing to show that as soon as the train left the South Station in 
Boston he went “into the smoking room, took off his coat, vest 
and collar and proceeded to wash’; that after he finished he sat 
down opposite a fellow passenger and talked with him on various 
matters for “about a half or three-quarters of an hour”; he com- 
plained of the heat; in a general way he discussed business, and 
seemed ‘“‘very normal, very jolly and very hopeful on the out- 
look.” He finally said that he thought “he would be cooler in the 
sleeper,” and that he would go to bed. At about 2 o’clock the 
next morning he was seen by the Pullman conductor “coming 
from the gent’s toilet at the end * * * towards the rear 
of the train.” An hour later, about 3 o’clock on that morning, 
his dead body was found about 20 or 25 feet west of the dry 
bridge over Main street in West Springfield, lying with the head 
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toward the east, between the two main tracks. A part of his 
nightshirt “was on the right side of the body, under the arms and 
the body.” His skull and cheek bone were fractured. ‘The bed 
in lower berth 5 was made up in the usual way, with the head 
toward the engine; a window at the rear or foot of the berth was 
open and in its place there was a wire screen inclosed by a frame. 
The space inside the frame of this screen was between 24 and 25 
inches wide and 18 inches in height. When the train reached 
Pittsfield, about 4:10 in the morning, it was found that the bed 
had been occupied and the bedclothes pushed down from the head. 
His watch, money and ticket were found under the pillow. His 
clothing was laid on the shelf. Some of his belongings were 
found in the small hammock on the inside of the berth, and the 
east end of this hammock, or the end toward the rear of the train 
and in front of the open window, was pulled down and hanging 
loose. ‘The wire screen was found to be broken and torn from 
the top and sides of the frame, and was hanging down on the 
outside of the car. Marks below the window, resembling finger 
marks, were found on the outside of the car below the window. 
The window sill was about 8 inches higher than the bed, the lower 
edge of the wire screen about 1 inch higher than the window sill, 
and the upper berth about 3614 inches above the bed as made up 
in the lower berth. 

There was evidence that before reaching Springfield the train 
was “jerky” in stopping and starting, but all the testimony tended 
to show that at the place where Nichols was found, which was 
about half a mile west of Springfield, the trai! was running 
smoothly, with no unusual jerk or bolt, at the rate of about 25 
or 35 miles an hour, on a level grade where there is a slight 
curve. While it was warm during the day it grew cooler toward 
night, and weather observations taken at Boston showed that at 
2 o’clock on the morning of July 25 the weather was clear and 
the temperature 61°, and at 3 o’clock it was 60°. Mrs. Nichols 
testified that her husband suffered “from the heat or shortness 
of breath, and that when it was excessively hot * * * he 
could not stay in a closed room; * * * sometimes he had 
slight attacks of indigestion, and then he always felt as if he 
wanted to get to the open window; * * * that when her 
husband would get up and go to the window at nights he might 
stay there probably five minutes”; that he “was a wonderfully 
happy person, never had fits of melancholy or nervousness, or 
anything of that sort’; and several letters from the assured to 
his wife and children were in evidence, indicating a normal and 
contented mind. Nichols left word to be called at half past 5 
o'clock in the morning, the train being due to arrive at Albany 
at 6:15 a. m. 

[1-3] On such evidence, especially from the place where the 
body was found, from the marks upon it and the fractured skull 
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and cheek bone, the jury would be fully justified in finding that 
Nichols met his death because of external and violent means, and 
further, that in some unexplained way he fell against, or threw 
himself against, the screen in such a way that it became broken 
and he fell from the berth to the ground. When a man is found 
dead under such circumstances, when the marks on the body 
show the cause of death and all the circumstances exclude the 
theory of disease or injuries intentionally inflicted by a third 
person, it may be inferred that the death was accidental and was 
not the result of intention or design. When a case of death by 
violent and external means is made out, the presumption of fact 
is that because of the external and violent nature of the injuries 
the death was not intentional and the injuries not self-inflicted. 
The way in which the assured fell through the screen may be 
uncertain and conjectural. He may have been leaning against 
it for fresh air; or—being a heavy mam weighing over 200 
pounds—he may have been trying to remove the screen or to 
close the window; or, intentionally or negligently, he may have 
pushed out the wire and thrown himself from the train; but the 
plaintiff is entitled to the presumption thatsher husband did not 
kill himself, that it to say, the jury might»draw’such an inference; 
and having that presumption of fact in her'favor, no matter how 
strongly we may agree with the defendant on the’ question of fact, 
we cannot say as matter of law that;,the .question of accident 
was not properly submitted to the jury,,,,Ehe presumption which 
the jury could make against intentional self-destruction sustains 
the burden resting on the plaintiff and makes her-case a proper 
one for the consideration of the jury. Bohaker ys.,/Travelers’ 
Ins. Co., 215 Mass. 32, 102 N. E. 342, 46 L.-R.iA.(Ny.S.) 543; 
Coburn vs. Travelers’ Ins. Co., 145 Mass. 226, 13,.N. E. 604; 
Travelers’ Ins. Co. vs. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360, 
32 L. Ed. 308; Supreme Tent Knights of Maccabees of the 
World vs. King, 142 Fed. 678, 73 C. C. A. 668; Zearfoss vs. 
Switchmen’s Union of North America, 102 Minn. 56, 112 N. W. 
1044; Wilkinson vs. A%tna Life Ins. Co., 240 Ill. 205, 88 N. E. 
550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269. 

In Standard Life & Accident Ins. Co. vs. Thornton, 100 Fed. 
582, 40 C. C. A. 564, 49 L. R. A. 116, the facts were in many 
respects similar to the facts in the case at bar. In that case the 
insured was a passenger on a night train leaving Memphis, ‘Tenn., 
at 9 p. m., for Jasper, Ala., where he expected to arrive at 
4 o'clock the next morning. He was seen sitting in his berth in 
the sleeping car at 12 o’clock. This was the last seen of him 
alive. At 3:25 a. m. the porter went to call him and found the 
berth empty. Later the dead body of the insured was found 
beside the’ railroad track, 3% miles from Jasper. From what 
part of the train he fell, or how he fell, or what he was doing 
when he fell was entirely in doubt and was a matter of con- 
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jecture. In an action to recover on an accident policy covering 
death from external, violent, and accidental means, the plaintiff 
had a verdict, and Day, J., speaking for the court, says (40 
C. C. A. 567, 100 Fed. 585, 49 L. R. A. 116) — 

“There is nothing in the testimony to warrant the court, 
* * * in interfering with the conclusion reached by the jury. 
They may well have reached the determination that the testimony 
did not warrant the inference of suicide and though unable 
to find exactly the manner in which decedent was taken off, the 
facts could have been reconciled with the theory of accident more 
readily than that of suicide, giving the plaintiff the benefit of the 
presumption against self-destruction.” 


[4] Where, under the policy like the one before us, all the 
facts showing death by external and violent means are in evidence 
and the only reasonable inference to be drawn from them is the 
inference of death by design, volition or intention, then as a 
matter of law there is no question of accident for the jury to 
consider. But where all the facts are not disclosed, or where 
they are in dispute, so that opinions properly may differ as to the 
conclusions to be drawn from them, then it is the province of the 
jury to pass on them and to decide whether the death is the result 
of accident or design. 

In the case last cited it does not appear from what part of the 
train the deceased fell, and in the case at bar it does appear that 
the insured fell through the screen in the window of his berth. 
In our opinion this circumstance is not enough to distinguish the 
two cases. 

In the present case there are not sufficient facts before us to 
assure us in deciding that the only reasonably just conclusion 
from them is that of suicide or death under some of the pro- 
hibited risks of the policy. In the ordinary negligence case, like 
those cited on the defendant’s brief, where the burden of proof 
is on the plaintiff and the matter is conjectural, with no decisive 
evidence showing the plaintiff's case or the defendant’s neg- 
ligence, there is as matter of law no question for the jury, be- 
cause the burden resting upon the plaintiff has not been sustained. 
Here there is a presumption, in the plaintiff's favor, of death by 
accident, although it is merely a presumption of fact and not of 
law; and while the burden is upon her to establish the external, 
violent and accidental cause of her husband’s death, this infer- 
ence in her behalf makes her case a proper one, so far as the law 
is concerned, for the jury to pass on. We therefore think that 
there was no error in leaving the question to the jury. 

[5] 2. The policy stipulated that no indemnity was to be paid 
if death resulted from an injury “caused wholly or in part 
* %* ¥* by voluntary exposure to unnecessary danger, * * * 
nor for any injury which the member, by the exercise of ordinary 
care, prudence and foresight might have averted or prevented 
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or to which the member’s own negligence shall have contributed.” 

If these conditions of the policy are broken there can be no 
recovery thereunder; if the deceased met his death by reason of 
his own want of care or his voluntary exposure to unnecessary 
danger his widow is not entitled to a verdict against the de- 
fendant. These provisions of the policy are exceptions prevent- 
ing a recovery if they are violated, but because they are excep- 
tions barring the member from recovering judgment, and causing 
a forfeiture of the policy, they are matters of affirmative de- 
fense and must be alleged and proved by the defendant. 

[6,7] Under similar language in a policy of insurance it is 
settled that the burden of showing the death or injury was within 
the excepted or prohibited risks of the policy is upon the defend- 
ant. Garcelon vs. Commercial ‘l'ravelers’ Eastern Acc. Ass’n, 
195 Mass. 531, 81 N. E. 201, 10 L. R. A. (N. S.) 961; Anthony 
vs. Mercantile Mutual Acc. Ass’n, 162 Mass. 354, 38 N. E. 973. 
26 1. R. A. 406, 44 Am. St. Rep. 367; Keene vs. N. FE. Mut. Acc. 
Ass’n 161 Mass. 149, 36 N. E. 891; Bradenfield vs. Mass. Acc. 
Ass’n, 154 Mass. 77, 27 N. E. 769, 13 L. R. A. 263; Coburn vs. 
‘Travelers’ Ins. Co., 145 Mass. 226, 13 N. E. 604; Freeman vs. 
‘Travelers’ Ins. Co., 144 Mass. 572, 12 N. E. 372. Where the 
burden of showing that the insured came within either of these 
exceptions is upon the defendant, as in the case at bar, and where 
different inferences might be drawn from the evidence, a ques- 
tion of fact for the jury to pass upon is presented, and the 
presiding judge could not rule as matter of law that the defendant 
was entitled to a verdict because the member was guilty of neg- 
ligence and exposure to danger. Worcester Color Co. vs. Henry 
Wood’s Sons Co., 209 Mass. 105, 110, 95 N. E. 392; Anthony 
vs. Mercantile Mut. Acc. Ass’n, supras Garcelon vs. Commercial 
Travelers’ Eastern Acc. Ass’n, supra. 


3. As originally written the limit of recovery under the policy 
was $5,000, but in 1911 the policy was amended by providing, in 
case of death “while riding as a passenger on a passenger train, 
and inside a passenger car thereof, which train or car was pro- 
pelled by steam power,” that the amount to be paid “shall not 
exceed ten thousand dollars.” If the plaintiff is entitled to re- 
cover anything, she is entitled to recover $10,000. Her husband 
was a passenger on a passenger train, in a passenger car, and 
the train was propelled by steam power. McKimble vs. Boston 
& Maine R. R., 139 Mass. 542, 2 N. E. 97; Preferred Acc. Ins. 
Co. of N. Y. vs. Muir, 126 Fed. 926, 61 C. C. A. 456; King vs. 
Travelers’ Ins. Co., 101 Ga. 64, 28 S. E. 661, 65 Am. St. Rep. 288. 

[8] 4. Following the death of the insured an inquest was held, 
and in answer to interrogatories of the plaintiff the defendant 
annexed the report of the inquest showing that there was no 
suicidal intent on the part of the deceased. The judge permitted 
this report of the inquest to be read to the jury, instructing them 
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that they were not to take the report as evidence of the manner ot 
death or of its cause, but to use it solely for the purpose of decid- 
ing whether the report, with the other information obtained by the 
directors, ought to have satisfied them that the cause of death 
was an accident within the terms of the policy. Of course the 
report of an inquest is not admissible as substantive evidence. 
Jewett vs. Boston Elev. Ry., 219 Mass. 528, 107 N. E. 433. This 
report was received and kept by the defendant, and we think it 
was admissible in evidence for the limited purpose for which it 
was offered and for which the jury were to examine it. The 
policy expressly required that satisfactory proof of external, 
violent and accidental means of death should be furnished to 
the directors; and therefore the report of the inquest was ad- 
missible as bearing on this question. ‘Traiser vs. Commercial 
Travelers’ Eastern Acc. Ass’n, 202 Mass. 292, 88 N. E. 901. ‘The 
evidence as to the “proof”. submitted by the plaintiff to the de- 
fendant might have been found to be such as ought to have been 
“satisfactory to the board of directors” acting as reasonable men. 
Upon this point the case is indistinguishable from Traiser vs. 
Commercial Travelers’ Eastern Acc. Ass’n. We have examined 
all the other requests for instructions made by the defendant and 
see no error in the refusal of the court to give them. 
Exceptions overruled. 
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TRAVELERS’ INS. CO. (No. 11513.)* 


1, INSURANCE—ACTIONS ON POLICIES —PRESUMPTIONS 
AND BURDEN OF PROOF. 

In an action on an accident policy insuring against death resulting from 
violent and accidental means, plaintiff has the burden of showing 
that the cause of death was accidental and violent, but, when the 
cause of death is shown to have heen violent, it will be presumed ac- 
cidental, in the absence of proof to the contrary, and a prima facie 
case is made out. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 
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2. INSURANCE — ACCIDENT INSURANCE — CONSTRUCTION — 
“IN OR ON’—“IN’—“PUBLIC CONVEYANCE.” 

Defendant issued to plaintiff an accident policy naming his mother as 
beneficiary and insuring against death resulting from injuries sus- 
tained “while a passenger in or on a public conveyance provided by a 
common carrier for passenger service (including the platform, steps, 
or running board of railway or street railway cars).” Attached 
thereto was a supplementary policy covering the life of the mother, 
naming plaintiff as beneficiary, and insuring against accidents “while 
riding as a passenger in a railway passenger car or vessel.” The 
mother while riding on a train, the cars of which had uninclosed 
platforms connected by a sheet iron folding bridge, fell or was thrown 
from the platform while passing from one car to another; the train 
being in motion. Held, that the insurer was not liable, since, while 
one is riding “in or on” a public conveyance operated by a carrier 
within such a policy, while on the platform of a moving train, and 
while the term “public conveyance” refers to the train and not to any 
particular unit which enters into its composition, and while it is highly 
technical to construe the word “in,” as used in the phrase “in a pas- 
senger conveyance,” as meaning inside a passenger car, the difference 
in the language used in the main and supplementary contracts 
showed that the insurer, though willing to grant plaintiff, a young 
man, permission to ride on the platform, contracted for immunity 
against injuries to the mother, an old and inactive woman, except 
while riding inside a passenger car (citing Words and Phrases, In; 
see, also, Words and Phrases, First and Second Series, Public Con- 
veyance). 

~ =_ cases, see Insurance, Cent. Dig. §§ 1164, 1173, 1174; Dec. Dig. 

452.) 


3. INSURANCE—CONSTRUCTION—CONSTRUING AGAINST IN- 
SURER. 


Policies of insurance are to be construed most strongly against the in- 
surers who frame them, and if there is any doubt whether words 
were intended to be used in an enlarged or restricted sense, other 
things being equal, the construction mest beneficial to the promisee 
will be adopted. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 


§ 146.) 


4, INSURANCE—CONSTRUCTION—CONSTRUING AGAINST IN- 
SURER. 

Where an insurer doing a nationwide business employs terms in its poli- 
cies which have become the subject of seriously conflicting judicial 
interpretations, it should be held to have adopted that construction 
most beneficial to the insured. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


Appeal from Circuit Court, Buchanan County; Charles H. Mayer, 
Judge. 

Action by Arthur J. Schmohl against the Travelers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


O. C. Mosman, of Kansas City, and Vinton Pike, of St. Joseph, for 
Appellant. 

Robert A. Brown and A. L. Guitar, both of St. Joseph, for Re- 
spondent. 
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A. H.) Schmohl vs. Travelers’ Ins. Co. 


Jounson, J. 

This is an action on a policy of accident insurance issued by de- 
fendant June 7, 1912, and in force at the time of the injury and 
death of the assured. The defense is that the cause of the injury 
was one for which the policy provided no indemnity. .A jury was 
waived, the cause was submitted on agreed facts, judgment was 
rendered for plaintiff, and defendant appealed. 

Defendant, for a premium paid by the plaintiff, Arthur J. 
Schmohl, and upon his application, issued to him an accident 
policy in which his mother, Anna Schmohl, was named as bene- 
ficiary, and which, in its “Schedule of Indemnities,” provided for 
the payment of $10,000 to the beneficiary in the event of his 
death resulting from injuries sustained “while a passenger in or 
on a public conveyance provided by a common carrier for pas- 
senger service (including the platform, steps, or running board 
of railway or street railway cars).” Attached to this policy, and 
as part of the obligations assumed by defendant in consideration 
of the stipulated premium, was a supplementary policy in which 
Anna Schmohl, the mother, was the assured and plaintiff the 
beneficiary. The undertaking of defendant in this “supple- 
ment” was “to insure Anna Schmohl, the mother of the insured, 
under policy No. FB-4420, issued to Arthur J. Schmohl against 
loss resulting from bodily injuries effected directly and inde- 
pendently of all other causes through external, violent, and acci- 
dental means (suicide sane or insane not included) while riding 
as a passenger in a railway passenger car or vessel licensed for 
the transportation of passengers, provided in either case by a 
common carrier and propelled by mechanical power.” 


Mrs. Schmohl was accidentally killed in Germany June 20, 
1913, while riding as a passenger on a passenger train, and this 
suit is for the recovery of the indemnity provided in the supple- 
mentary policy. 

Mrs. Schmohl, accompanied by her friend, Frau Pauline Frank, 
became a passenger on a train running from Esslingen to 
Nuertingen. The cars were similar in interior arrangement to 
the ordinary American passenger coach, but the train was not 
vestibuled, and the platforms at the ends of the cars were unin- 
closed. Where two cars were coupled together, there was rather 
a wide space between the platforms which was spanned by a sheet 
iron folding bridge slightly arched. A person in going from 
one car to the next would cross this bridge, which was not pro- 
vided with guards. On the inside of the door of each car a notice 
was posted which read: “Stepping onto the platform and step- 
boards while the car is in motion is forbidden.” 

Mrs. Frank testified that, before boarding the train, Mrs. 
Schmohl spoke of not feeling well; that she was cold; “that 
everything around her seemed to dance in a circle; and that she 
had a feeling as if spiders were running up her legs.” After the 
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train started, and while they were seated in the car, Mrs. 
Schmohl declared her intention of going to the next car, to see 
if a mutual friend, who was intending to go on that train, were 
there. Mrs. Frank testified :— 

“T dissuaded her from doing so, saying that passengers were 
forbidden to leave the car while the train is in motion, and that a 
penalty is attached to doing so.” 


This warning was disregarded. Mrs. Schmohl, replying that 
“she always does it in America,” left her seat and proceeded to 
the platform. Mrs. Frank observed her as she disappeared 
through the door. No one saw her fall from the train, and, as 
stated in the agreed facts, “it does not appear and is not known 
by what means or from what cause deceased fell or was thrown 
from said platform or steps.” It is agreed that :— 

“After she had passed through the door onto the platform, and 
while on the platform aforesaid, she fell or was thrown from 
the train to the ground, receiving injuries from which she in- 
stantly died.” 

[1] ‘The only reasonable inference that may be drawn from 
the disclosed facts and circumstances is that the assured acci- 
dentally fell or was thrown by the motion of the train while she 
was endeavoring to pass from one car to another. The burden 
is upon plaintiff to show that the cause of his mother’s death was 
accidental and violent. The latter fact being conceded, the ex- 
istence of the former will be presumed, in the absence of proof 
to the contrary. In showing a violent cause, plaintiff made out 
a prima facie case of an accidental cause. Insurance Co. vs. Mc- 
Conkey, 127 U. S. 661, 8 Sup. Ct. 1360, 32 L. Ed. 308; Travel- 
ers’ Ins. Co. vs. Melick, 65 Fed. 178, 12 C. C. A. 544, 27 L. R. A. 
629; Paul vs. Travelers’ Ins. Co., 112 N. Y. 472, 20 N. E. 347, 
3 1. R. A. 443, 8 Am. St. Rep. 758; Lovelace vs. Travelers’ Ins. 
Co., 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 209, 47 Am. St. 
Rep. 638; Collins vs. Fidelity & Casualty Co., 63 Mo. App. 253; 
Phelan vs. Travelers’ Ins. Co., 38 Mo. App. 640; Young vs. 
Railway Mail Ass’n, 126 Mo. App. 335, 103 S. W. 557; U. S. 
Mutual Accident Ass’n vs. Barry, 131 U. S. 100, 9 Sup, Ct. 755, 
33 L. Ed. 60; Beile vs. Protective Ass’n of America, 155 Mo. 
App. 629, 135 S. W. 497. 

[2] It is conceded the accident occurred while Mrs. Schmohl 
was riding upon a moving train on the open platform or un- 
guarded bridge, and therefore while she was not in the interior 
of a passenger car; and the principal question for our solution 
is whether or not she was “riding as a passenger in a railway 
passenger car,” within the meaning the supplementary policy was 
intended by the parties to give to that term. 

In Attna Life Ins. Co. vs. Vandecar, 86 Fed. 282, 30 C. C. A. 
48, the policy provided for double indemnity for accidental in- 
jury to the assured “while riding as a passenger in a passenger 
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conveyance using steam.” Preparatory to leaving the train, the 
assured left his seat in the car and went to the platform; where 
he was standing, when a sudden jerk of the train threw him to 
the ground. In the majority opinion double indemnity was de- 
nied on the ground that plaintiff was “not in a passenger con- 
veyance,” within the meaning of the policy. The court said :— 

“They evidently meant to stipulate for the double indemnity 
while the insured was riding in an exceptionally safe place. One 
who rides as a passenger in a passenger conveyance using steam 
occupies such a place. But one who rides on, but not in, such a 
conveyance, whether on the platform, or on the top of the car, 
or on the machinery beneath it, occupies a very dangerous place, 
and the parties neither agreed by the terms of their contract, nor 
intended to agree, that this double indemnity should be paid to 
one who rode in such a position. The plain meaning of this 
provision is that, if the plaintiff is injured while traveling as a 
passenger in a place in a passenger conveyance (using the motive 
power mentioned in the contract) assigned for passengers (in 
this case within the car), the defendant will pay double the 
amount mentioned in the policy. That the defendant had a 
right to so limit its liability there can be no doubt. Bigelow vs. 
Insurance Co., 93 U. S. 284 [23 L. Ed. 918]; Insurance Co. vs. 
McConkey, 127 U. S. 661, 8 Sup. Ct. 1360 [32 L. Ed. 308]; 
Insurance Co. vs. Seaver, 19 Wall. 531 [22 L. Ed. 155]. The 
words ‘in a passenger conveyance’ were doubtless used advisedly, 
and for the express purpose of limiting the defendant’s liability. 
‘he reason for so doing is at once apparent. The place specified 
in the contract (‘in a passenger conveyance’) is a place of little 
or no danger, and the risk assumed is slight, while on the plat- 
form of a conveyance using the motive power described in the 
contract, and especially, as in this case, on the platform of a 
railway car, is an exceedingly dangerous place when the train, 
to which the car is attached, is in motion. That riding upon the 
platforms of railway cars, when trains are in motion, is dan- 
gerous, is a matter well understood -by the railway companies, 
and people who are accustomed to traveling by rail, and in order 
that passengers may be advised of the danger, in almost every 
passenger car in service upon the various railways of the country, 
notices are posted in conspicuous places in the car warning pas- 
sengers that it is dangerous to go upon the platforms of the cars 
while the train is in motion.” 

Thayer, C. J., dissented from that view, which he thought at- 
tached undue importance to a single word and was highly tech- 
nical. He said :— 

“The fundamental idea intended to be conveyed by this clause 
of the policy is that a double indemnity will be paid in case of an 
injury which is within the terms of the policy, provided it is sus- 
tained by one while traveling in, by, or on a certain class of 
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public conveyances. In ordinary conversation persons are often 
heard to say that they came ‘by train,’ or ‘on a train,’ or ‘in a 
train,’ without intending to indicate by either form of expression 
the particular place in that conveyance which they occupied. It 
is hard to believe, therefore, that any special significance was 
intended to be given by the use of the word ‘in’ in the clause 
above quoted. If the insurance company had intended to say 
that it would pay a double indemnity for injuries sustained while 
traveling by the public conveyances specified only in the event that 
they were inflicted while the insured was in a given place on one 
of such conveyances, to wit, on the inside, the language employed 
would doubtless have been ‘while riding as a passenger (inside 
of) any passenger conveyance,’ etc. It is common knowledge 
that in cities and in towns where electricity is used as a motor, 
street railway companies, at certain seasons of the year, use 
many open cars as well as closed cars, and that at some hours of 
the day, and during all seasons, many persons ride on the plat- 
forms of street railway cars, and are permitted to do so; that 
being the only place where they can find standing room. The 
construction of the policy in suit, which has been adopted by the 
majority of the court, leads to the conclusion that a person in- 
sured by such a policy, who happens to be injured while lawfully 
riding on the platform of one of such conveyances, or in a seat 
which has been provided on the top thereof, can only claim a 
single indemnity, while a person, injured perhaps at the same 
time while riding on the inside, either standing up or sitting 
down, can claim double indemnity.” 

The majority opinion was approved in Van Bokkelen vs. Trav- 
elers’ Ins. Co. of Hartford, 34 App. Div. 399, 54 N. Y. Supp. 307, 
affirmed in 167 N, Y. 590, 60 N. I 1121, another double liability 
case where the assured was injured by being thrown from the 
platform of a car. In construing the term “while riding as a 
passenger in any passenger conveyance” to exclude riding on the 
platform, the court said :— 

“Tt is quite apparent that a passenger upon a railroad train is 
much less exposed to accident when in the car than when ap- 
proaching the car or when upon the platform, either entering 
or alighting from it. Many cases have commented upon the fact 
that a platform of a car in motion is not a safe place for a a pas- 
senger to ride. Many things are liable to happen to a train in 
motion, exposing a passenger upon the platform to danger, to 
which he would not be exposed if in the car. And this defendant 
had a right to limit its liability to pay double the amount to the 
beneficiary when death resulted from injuries in a case where, 
from the position of the insured he would be comparatively safe, 
and the probability of his sustaining injuries under the circum- 
stances quite remote. It would seem, therefore, giving this clause 
the meaning * * * the langwage * * * would indicate, 
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and considering the object sought to be obtained, that the court 
would not be justified in extending this construction so as to ap- 
ply this clause to a death resulting from the injuries specified, 
as stated in the agreed statement of facts.” 

The Supreme Court of New Jersey drew a distinction in con- 
tractual effect between the terms “in a passenger conveyance” 
and “in or on a passenger conveyance.” Anable vs. Casualty Co., 
73 N. J. Law, 320, 63 Atl. 92. 

The Vandecar and Van Bokkelen Cases were cited with ap- 
proval by the St. Louis Court of Appeals in Banta vs. Casualty 
Co., 134 Mo. App. 222, 113 S. W. 1140, in a case where the as- 
sured was injured by jumping off a car while in fear of an im- 
minent collision. 

These are the principal authorities referred to by defendant in 
support of its contention that Mrs. Schmohl was not riding in a 
passenger car when she fell from the train. Counsel for plain- 
tiff admit, as they must, that the Vandecar and Van Bokkelen 
Cases are in point and, if followed, would preclude a recovery, 
but insist they are not well reasoned, are opposed to the weight 
of authority, and should not be followed. It will be interesting 
and instructive to review the authorities upon which they rely. 

In Andrews vs. State, 8 Ga. App. 700, 70 S. E. 111, an indict- 
ment charged that the defendant discharged a pistol “while in a 
passenger car,” but the proof was that defendant was on the 
platform of the car. The Court of Appeals of Georgia held that 
the statute which forbade one to shoot “while in such car” in- 
cluded the act of shooting from the car platform, saying in part: 


“The preposition ‘in’ as a prefix to the article ‘the’ and a noun 
(as ‘in the house,’ or ‘in the car,’ or ‘in the ship’) means not only 
inside the house, or car, or ship, but also ‘on the house,’ ‘on the 
car,’ or ‘on the ship.’ See Standard Dictionary. The word ‘in’ 
is ordinarily accepted and used as an equivalent of the word ‘on.’ 
4 Words and Phrases Judicially Defined, 3464. The Supreme 
Court of Mississippi, in construing the word ‘ in,’ as used in the 
statute prohibiting shooting in the highways, declares that it is 
equivalent to and interchangeable with the word ‘on.’ Woods 
vs. State, 67 Miss. 575, 7 South. 495. The Supreme Court of this 
state, in the case of King vs. Travelers’ Ins. Co., 101 Ga. 64, 28 
S. E. 661, 65 Am. St. Rep. 288, construing the language in an 
accident insurance policy that if the insured was injured while 
riding as a passenger ‘in’ the car, held that he could recover 
under the double indemnity clause in the policy, although the 
evidence showed that, when hurt, the insured was not riding as a 
passenger inside the car, but while attempting to ali ght from the 
car. A person may be said to be traveling in a carriage while 
alighting therefrom, until he has completely disconnected himself 
and alighted. 2 May on Insurance, 524.” 


In King vs. Insurance Co., 101 Ga. 64, 28 S. E. 661, 65 Am. 
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St. Rep. 288, the assured was injured in alighting from a mov- 
ing street car. Defendant denied that he was injured “while rid- 
ing as a passenger in a passenger conveyance.” But the Supreme 
Court of Georgia rejected this contention on the ground that a 
passenger should be treated as riding in the car until he alighted 
from it. 

The case of Insurance Co. vs. Muir, 126 Fed. 926, 61 C. C. A. 
456, we think, approves the doctrine of the Vandecar Case. ‘The 
assured went out to the platform of the car to vomit, and was 
injured. The policy provided for double indemnity “if such in- 
jury should be received by the insured while riding as a passenger 
in or on a public conveyance.” ‘The court, in allowing double in- 
demnity, said :— 

“Muir’s Case is within the very terms of the stipulation. We 
are not at liberty to say that, when the stipulation reads ‘in or 
on a public conveyance,’ it means inside of the railroad car. This 
double indemnity clause, as we have seen, contains express ex- 
ceptions, but standing upon the platform of the car is not one 
of them. In the case of Attna Life Insurance Co. vs. Vandecar, 
86 Fed. 282, 30 C. C. A. 48, which has been pressed upon our 
attention, the provision was, ‘If such injuries are sustained while 
riding as a passenger in a passenger conveyance,’ etc., and the 
ruling there proceeded upon that restricted language.” 

The intimation is that, if Muir’s policy had contained the same 
restricted language as the policy in the Vandecar Case, the de- 
cision would have been the same as in that case. 

[3,4] In Berliner vs. Insurance Co., 121 Cal. 458, 53 Pac. 918, 
41 L. R. A. 467, 66 Am. St. Rep. 49, it was held that a locomotive 
and passenger cars of a train together constituted “a conveyance 
for transportation of passengers,’ within the meaning. of the 
policy, and that the insured was within the protection of the 
policy while riding by invitation in a locomotive drawing a pas- 
senger train. ‘The opinion refers to the well known rules that 
policies of insurance are to be construed most strongly against 
the insurers who frame them, and that if there be doubt whether 
words of the contract were intended to be used in an enlarged 
or restricted sense, other things being equal, the construction 
most beneficial to the promisee will be adopted. ‘To these may 
be added still another rule of construction, of the logic and jus- 
tice of which there can be no question. Where an insurer doing 
a nationwide business employs terms in its policies which have 
become the subject of seriously conflicting interpretations, it 
should be held to have adopted that construction which is most 
beneficial to the insured, and to have made it a part of the con- 
tractuai intention of the parties upon the theory of its willingness 
to abide by the universal canon that all doubtful or ambiguous 
terms are to be strongly construed against the party who put 
them into the contract. 


21 
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In Tooley vs. Assurance Co., 24 Fed. Cas. No. 14,098, a pas- 
senger train stopped a few minutes at a division station, and 
passengers, including Tooley, the insured, alighted and remained 
on the station platform until the train was ready to start. It was 
in motion when Tooley tried to board it, and he accidentally fell 
to the track and was run over and killed. The policy provided 
that :— 

“This insurance shall only extend to bodily injuries * * * 
when accidentally received by the insured while actually traveling 
in a public conveyance provided by common carriers for the 
transporting of passengers.” 

The court said :— 

‘Tooley must have actually been a traveler in or upon the 
train; but it cannot be said that the responsibility ceased when- 
ever he stepped out of the car to alight at a station, and that 
it never became operative again until his foot entered the car to 
resume his journey. That would be giving too narrow a meaning 
to the clause of the policy. We think that the fair construction 
of the liability assumed by the defendant in this respect was that 
it included injuries received by Tooley while necessarily getting 
on or off the train, as a traveler upon it.” 


The policy in the case of Barber vs. Insurance Co., 165 III. 
App. 239, issued by the defendant company, allowed double in- 
demnity “if such injuries are sustained while riding as a pas- 
senger and being in or upon any railway passenger car using 
steam, cable, or electricity as a motive power.” It was held that 
recovery of double indemnity should be allowed if the death of 
the insured was caused by a fall from the platform of a car while 
the train was in motion. 


The weight of authority supports the view that such expres- 
sions in an accident policy as “riding in or on a public convey- 
ance” operated by a common carrier for the transportation of 
passengers should be construed as extending the liability of the 
insurer to injuries received while the insured is upon the plat- 
form of a moving train. The term “public conveyance,” when 
applied to a passenger train on a steam railway, refers to the 
train, and not to any particular unit which enters into its com- 
position. A passenger is in or on a public conveyance when he is 
riding as a passenger inside a car, on the platform of a car, or, 
as in the Berliner Case, when he is riding on the locomotive by 
invitation. And we agree with Judge Thayer’s view in the Van- 
decar Case that to construe the word “in,” used in the phrase 
“in a passenger conveyance,” as meaning only inside a passenger 
car, is highly technical and, in our opinion, ignores the signifi- 
cance that should be attached to the selection by the insurer of 
the word “conveyance,” which, generally, is understood as re- 
ferring to the entire train. As he well observes, people in ordi- 
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“in a train” as synonymous, and it would be just as sensible to 
say that “in a train” required the insured to be inside a passenger 
car as to say that “in a passenger conveyance” was intended to 
have no other meaning. 

[5-7] All rules for the judicial interpretation of language em- 
ployed in written contracts are merely a means to an end; the 
end being to ascertain and enforce the mutual intention of the 
parties. Such intention is to be gathered from the whole instru- 
inent by weighing and giving proper consideration to all pertinent 
stipulations and expressions. Since the ordinary man who makes 
contracts is not expert in orthography, words should be given 
their common, everyday meaning, and definitive refinements 
should be ignored. 


With these rules in mind, we turn to the policy to gather from 
all its terms and provisions the expressed mutual intention of the 
parties with respect to the liability defendant assumed for in- 
juries Mrs. Schmohl might receive, while traveling on steam rail- 
ways. While the covenants in the supplementary policy were 
independent and divisible, both policies were parts of the same 
transaction, were supported by a single consideration, and were 
one contract. In substance, defendant agreed to insure plaintiff 
and his mother for the stated premium and prescribed the terms 
upon which it would become liable as an insurer for personal in- 
juries to each. To plaintiff it said, “If your death results from 
injuries you receive while a passenger in or on a public convey- 
ance provided by a common carrier, including the platforms of 
railway cars, we will pay your mother $10,000,” expressly grant- 
ing to plaintiff, who is a young man, permission to ride on the 
platforms of cars, but, as to injuries the mother might receive, 
the liability defendant assumed was hedged about by most re- 
strictive language. Not only was no express permission given 
her to ride upon car platforms while the train was in motion, 
but the broader term “in or on a public conveyance” employed 
in the principal policy was narrowed i in the supplementary policy 
to “in a railway passenger car.’ 


If common sense is to prevail, as it should, in the construction 
of contracts, can there be any reasonable doubt that defendant 
clearly provided for immunity from liability, except for injuries 
this comparatively old and inactive woman might sustain while 
riding inside a passenger car? Circumstances alter cases. As 
shown, “in,” “on,” and “by” may be used as synonyms, and so 
may “in” and “inside.” The context and disclosed contractual 
purposes must often decide. Plaintiff’s interpretation of “in a 
railway passenger car” gives that phrase the same meaning and 
scope as the phrase employed in the principal policy to define 
the liability for injuries to plaintiff, with its express permission 
to him to ride on car platforms. Obviously the parties did not 
intend the liability of the insurer should be the same in either 
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event, but did not endeavor to restrict liability for injuries to 
Mrs. Schmohl to those she might receive while riding inside a 
passenger car. The learned trial judge erred in rendering judg- 
ment for plaintiff. 

The judgment is reversed& Al concur. 


SUPREME COURT OF TENNESSEE. 


R. J. DARNELL, ApMINistTRATOR oF EsTATE oF MATILDA J. DARNELL, 
DECEASED, COMPLAINANT, 


US. 


THE FIDELITY & CASUALTY CO. or NEw York, DEFENDANT. 


Appeal from the Chancery Court, Shelby County, sitting at Memphis. 
Hon. F. H. Heiskell, Chancellor. 

Action by R. J. Darnell, administrator, etc., against the Fidelity & 
Casualty Company of New York, upon the beneficiary clause of a policy 
of accident insurance. Judgment in favor of complainant; defendant 
appeals; reversed and suit dismissed. 


Argued before Hon. M. M. Neil, C. J., D. L. Lansden, Grafton 
Green, A. S. Buchanan, Samuel C. Williams, A. JJ. . 


Percy Finlay, of Memphis, for Defendant-Appellant. 
Metcalf & Metcalf, of Memphis, for Complainant-Appellee. 


This decision was rendered without written opinion, and the 
following statement of the case is made from a certified copy of 
the record :— 

The defendant issued to R. J. Darnell, individually, its policy 
of accident insurance, naming therein Mrs. Darnell, his wife, 
beneficiary. Among other provisions of the policy was one 
known as the beneficiary clause. This clause, so far as material 
to this action, provided that the beneficiary was insured against 
bodily injury sustained through accidental means by her “while 
in or on a public conveyance (including the platform, steps or 
running board thereof) provided by a common carrier for pas- 
senger service,” and in case of her death therefrom $10,000 was 
to be paid her estate. 

The complainant charged that Mrs. Darnell was _ instantly 
killed October 1, 1911, while riding in a taxicab and that said 
taxicab was a public conveyance provided by a common carrier 
for passenger service. The defendant denied that Mrs. Darnell 
was at the time of sustaining the injuries, resulting in her death, 
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“in or on a public conveyance (including the platform, steps or 
running board thereof ) provided by a common carrier for pas- 
senger service.’ 

The only question presented at the trial and on the appeal was 
whether or not Mrs. Darnell sustained the bodily injuries, re- 
sulting in her death, while she was “in or on a publice convey- 
ance (including the platform, steps or running board thereof) 
provided by a common carrier for passenger service.” 

The defendant rested its case upon the proof of complainant. 
The Chancery Court decreed in complainant’s favor. 

On October 1, 1911, at Freeport, N. Y., while Mrs. Darnell 
was riding in a taxicab or. automobile and crossing the railroad 
tracks in that place, said taxicab or automobile was run into by a 
train, and she was instantly killed. The car was owned and 
operated by the Freeport Taxicab Company, a New York corpo- 
ration, organized for various purposes, including among other 
lines the conducting and carrying on of a general passenger, bag- 
gage and freight transfer business in Freeport and elsewhere in 
the state of New York, and to do any and every act or thing that 
may be appertenant, incidental to, or necessary in connection 
therewith. 

Mrs. Darnell, with her two daughters, was visiting at the resi- 
dence of one Collier in Freeport. They desired to take a train 
for New York leaving at about 7 o’clock in the evening. It was 
a dark, rainy night. Mr. Collier telephoned to the Freeport 
Taxicab Company shortly before train time, and asked that com- 
pany to send a closed taxicab to his residence to take four pas- 
sengers to the train. He had frequently used this company’s taxi- 
cabs before for this purpose, and the regular charge to him had 
always been twenty-five cents per person. The company sent an 
automobile seating five to six passengers, with chauffeur, as it 
had been requested, and deceased, her two daughters and Mr. 
Collier’s son entered the cab for the purpose of being taken to 
the railroad station. It was necessary to cross the tracks of the 
railroad to reach the platform of the station to take the train 
going to New York, and while so crossing the accident occurred. 

The Freeport Taxicab Company had at the time five cars— 
limousine, touring and town cars. It employed two chauffeurs, 
and sometimes, when it was necessary, the president and general 
manager acted as chauffeur. It had been in business for some 
years with its place of business near the railroad station. ‘Through 
advertisements in newspapers and by printed cards, it gave its 
address and telephone number, that it had “taxicabs and touring 
cars to hire,” gave the rates within the village limits for trans- 
portation of persons, the price per hour for the cars, and that it 
had special rates for day or trip. The people of Freeport were 
largely commuters to and from New York City. The company 
would send upon call or by appointment its taxicabs to points in 
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and about the village for the purpose of carrying persons to or 
from the depot, hotels and residences, or from one residence to 
another, or to or from the station, or between other points within 
the village limits, or to places beyond such limits if that was 
necessary. In doing this it charged a rate, fixed by the com- 
pany, alike for all passengers. It admitted to its cabs all persons 
applying if they paid the compensation—some might be excluded 
if disagreeable to the other passengers. The company reserved 
to itself this right. It excluded persons from the use of its cars 
only for want of the fare. Any person might hire a car or all 
its cars if he or she had the money to pay therefor. It undertook 
to carry and did carry all persons who applied for transportation 
“if they had the price.” Any member of the public who so de- 
sired and had the necessary funds could be transported or hire 
a car or all the cars. On the day of this accident the company 
offered to and would have hired out to any person or persons 
“having the price” the car being used at the time of the accident 
or all its cars. It at times did let this very car out by the day 
to persons who paid the price agreed upon for the trip or service 
desired. This applied to all its cars. If all the cars were in 
service when an application was made for one, the applicant 
would not be served. If persons were in the cabs additional 
persons, if acceptable to the persons already passengers, would 
be taken in whatever their destination might be. The company 
had a standing arrangement with some people to call at their 
residences or hotels and take them to trains. This was the usual 
and customary way in which the company had carried on its 
business for about three years, including October 1, 1911. 

It was well known throughout Freeport that it had taxi- 
cabs for general public hire by the trip, hour, day or longer if 
desired for those willing to pay therefor, and the company so 
held itself out to the public. 

The speed of operation was under the control of the chauffeur, 
but he would accept suggestions from the passengers. If the» 
terminal point was all that was designated the chauffeur would 
take the shortest or most desirable route. He would accept as 
to this suggestions for variations from the passengers. The 
company would let out a car or all its cars by the day or hour, 
as might be agreed upon, to any person who would pay the charge 
therefor. 

No car would have been sent to Mr. Collier’s residence at the 
time mentioned unless it had been so requested. 

Sometimes because of the depth of snow and mud it was im- 
possible to operate the cars, and at such times the company’s 
service was suspended. 

Its place of business was kept open a good part of the night 
and one of the chauffeurs stayed there all night. 

The chauffeur on the occasion in question was not told what 
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route to take nor to hurry up to the train, but was cautioned to 
be careful on account of the dark and stormy night. He had no 
discretion as to fares to be charged. ‘These were regulated by the 
company. 

For at least a year it had been usual and customary for the 
company to send taxicabs at Mr. Collier’s request to meet pas- 
sengers at trains, and to hotels and residences for him and others, 
for the purpose of transferring passengers. In case of a trip Mr. 
Collier designated the point as the station or hotel, but when he 
hired by the hour or longer he directed the route and sometimes 
changed it. He had on occasion stopped the company’s cars, 
gotten in, rode to the depot when at the time there were other 
passengers in the car going to the same destination. He had 
never known anyone to be refused such course of action. He paid 
the usual price per person for the trip in which Mrs. Darnell was 
killed. 

The business was described by the company’s president as in 
the nature of a livery stable business with the exception that it 
had motor cars operated by gasoline instead of horses and car- 
riages. 

It affirmatively appeared that cabs were not operated by the 
company on any defined route, or between given points, had no 
regular schedule, no defined daily route, no special route, no set 
time for making trips upon any schedule, no daily route between 
any given points at any given time of the day, no established 
daily or hourly route, and nothing to distinguish the cars from 
any other of the same make but the license number. 

The evidence given in general form as to the company’s course 
of business was testified as applying to October 1, 1911, the date 
when Mrs. Darnell was killed. 

The complainant in his printed brief cited the case of Prim- 
rose vs. Casualty Company of America, 232 Pa. 210, Ins. Law 
Jour., as sustaining the judgment he had obtained, quoted the 
epinion therein in full and asserted it was controlling, and as the 
only issue of that character by a court of last resort in any state. 
Defendant in its brief argued that the Primrose opinion had no 
application to the present case; that all that was there decided 
was that the taxicab under the evidence therein was a public 
conveyance within the provisions of that policy; that the clause 
in that policy did not limit the character of conveyance to one 
“provided by a common carrier”; that the same court in Conn. 
vs. Hunsberger, 224 Pa. 154, had decided that the relation of a 
livery stable keeper and his customer is that of bailor and bailee 
for hire, requiring the exercise of reasonable care by the former, 
and had cited Stanley vs. Steele, 77 Conn. 688, which held that 
a livery stable keeper was not a common carrier ; that if the court 
had intended to or did hold that the taxicab in the Primrose 
case was provided by a common carrier, which it did not, it‘ 








A.&H.| Great Eastern Casualty Co. vs. Thomas. 527 


would have been necessary for it to discuss and overrule its de- 
cision in Conn. vs. Hunsberger, and that the distinction between 
the Primrose policy and the policy herein was expressly ad- 
verted to by the late United States Supreme Court Justice Lur- 
ton, in Attna Life Ins. Co. vs. Frierson, 114 Fed. 56, 66, where, 
speaking for the Circuit Court of Appeal, he said that if the 
company, whose policy limited the specific indemnity to injuries 
sustained “while riding as a passenger in any passenger convey- 
ance using steam, cable, or electricity as a motive power,” in- 
tended to limit benefits of its contract to passengers who travel 
“in conveyances operated in the usual lines of travel as common 
carriers,” it should have so stipulated but it did not; defendant 
submitted it had done so in the policy herein. 

The appeal was argued at the April Term, 1913, of the Su- 
preme Court, and on June 13, 1913, said court, without opinion, 
entered the following order :— 

“This cause was heard upon the transcript of the record, and 
it appears to the court that in the decree of the Chancellor there 
is manifest error, this court being of the opinion that the com- 
plainant is not entitled to the relief sought. 

“It is, therefore, ordered, adjudged, and decreed that the de- 
cree of the Chancellor be reversed and the suit dismissed.” 


COURT OF CIVIL APPEALS OF TEXAS. 


Fort Wort. 


GREAT EASTERN CASUALTY CO. 
vS. 
THOMAS. (No. 8184.)* 


1. INSURANCE—ACCEPTANCE OF POLICY—EFFECT. 

In the absence of fraud or mistake, an applicant for insurance, who ac- 
cepts or retains a policy delivered to him, is bound by its terms, 
whether he reads it or not, if nothing prevents him from doing so, 
since he is conclusively presumed to have knowledge of the contents. 


(For other cases, see Insurance, Cent. Dig. §§ 246-249; Dec. Dig. § 138.) 


2. INSURANCE— REFORMATION OF POLICY—FRAUD AND 
MISTAKE. 

An insurance policy will not be reformed to accord with an alleged actual 
intent of the parties, unless there was mutual mistake of the parties 
as to its terms, or mistake on one side, coupled with fraud on the 
other. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


* Decision rendered, May 8, 1915. Rehearing denied, June 5, 1915. 178 
S. W. Rep. 603. 
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Appeal from District Court, Palo Pinto County; W. J. Oxford, Judge. 
Action by Frank E. Thomas against the Great Eastern Casualty 
Company. Judgment for plaintiff, and defendant appeals. Reversed. 


J. T. Ranspot, of Palo Pinto, and Sleeper, Boynton & Kendall, of 
Waco, for Appellant. 

W. H. Penix, of Mineral Wells, for Appellee. 

Buck, J. 

This suit was brought by appellee against the appellant to re- 
cover $1,250, and statutory penalty and attorney’s fees, claimed 
to be owing on an alleged contract of indemnity for accidental 
loss of a foot by plaintiff. 

Plaintiff alleged that on or about the 3d day of May, 1913, 
one R. L. Mastin, agent of defendant, induced him to apply 
to defendant for an accident policy, and represented that the 
policy would cover all kinds of accidents, including the loss of a 
foot, for which defendant would pay plaintiff $1,250, and, re- 
lying on said representations, plaintiff paid said Mastin for de- 
fendant $10, represented by him to be the premium necessary 
to obtain said policy from defendant embodying the terms afore- 
said, and later plaintiff received policy No. C-73664, issued by 
defendant and countersigned by said Mastin and dated May 3, 
1913. Plaintiff further alleged that he was not versed in law, 
nor in the interpretation of accident insurance policies, and that 
he relied wholly upon the statement and representations of said 
Mastin, and that when he received the policy he did not examine 
its contents, but, relying on the statement and representations 
aforesaid, and believing them to be true, he placed the policy 
among his papers, and did not read the same, nor have its con- 
tents examined, until after the accident hereinafter mentioned. 
He further alleged that during the following September, and 
while said policy was in full force and while plaintiff was en- 
gaged in shipping cattle on a stock train at Weatherford, Tex., 
his foot was caught between the drawheads of two box cars, and 
so crushed and mashed that it was necessary to have the same 
amputated, and that thereupon defendant became liable and 
bound to pay plaintiff the said $1,250, according to the alleged 
contract between plaintiff and the defendant company, through 
its agent, Mastin. He further alleged that the policy, which was 
in fact issued by the defendant company, was entirely different in 
terms, indemnity, and conditions from that agreed upon by plain- 
tiff and the said defendant, through its agent, and that the saitl 
policy so delivered was not the policy purchased and paid for by 
plaintiff, but was restrictive in its terms, and did not include 
liability for the loss of a foot under the circumstances of the 
accident alleged, and plaintiff prayed that if it should be held 
necessary, in order for him to recover, that the policy issued to 
him by defendant should be reformed so as to comply with the 
agreement and contract made with the defendant through its 
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agent, the policy so reformed should be made to cover and pro- 
vide for an indemnity in the sum of $1,250 for the loss of a foot. 
He further alleged due notice and proof of injury and demand 
made on defendant and refusal by it to pay the amount claimed, 
and sued for $1,250, together with the statutory penalty of 
12 per cent and attorney’s fees in the sum of $150. The plaintiff 
further pleaded that the defendant company was estopped from 
denying its liability by virtue of said contract between plaintiff 
and said company through its said agent, because of the happening 
of the accident by which he lost his foot, and that in reliance 
upon the representations and statements alleged to have been 
made by said agent, and in reliance on the issuance by defendant 
company of the policy claimed to have been purchased, plaintiff 
was prevented from securing a policy which would have, in every 
respect, indemnified him against the loss of a foot. 

The defendant answered by general demurrer and special ex- 
ceptions and by specially denying those allegations in plaintiff’s 
petition which set out a contract of indemnity on the part of the 
defendant, through its agent, different from that shown in policy 
No. C-73664, issued by defendant, and specially pleaded that by 
accepting and retaining said policy so issued, plaintiff was 
estopped to deny or complain of any of the provisions of the 
same, and that he had been in possession of said policy for four 
months prior to the happening of the injury complained of, and 
was now estopped from saying that said policy did not embody 
and contain all the contracts and agreements between himself and 
the agent. Defendant further answered that the application for 
said policy was in writing and signed by plaintiff, and that the 
policy issued was the identical policy contracted for by plaintiff, 
and contained all the stipulations and agreements between plaintiff 
and defendant; that plaintiff was not prevented from examining 
the same by any act of the defendant, and that it was his duty to 
so examine said policy and to ask a rescission of the same if not 
in compliance with his contract. Defendant further denied that 
it had ever received any notice in writing from plaintiff, his 
agent or attorney, that plaintiff was claiming any damages or 
indemnity against it by reason of any verbal contract entered into 
between plaintiff and R. L. Mastin, and specially denied any 
liability for the 12 per cent penalty, or the attorney’s fees. 

The cause was tried before the court without the aid of a jury, 
and judgment rendered for plaintiff in the sum of $1,250 damages, 
and, in addition thereto, $150 statutory penalty, and also $150 as 
attorney’s fees, from which judgment an appeal was prosecuted. 

The court filed his findings of fact and conclusions of law as 
follows :— 


“Conclusions of Fact. 


(1) I find that on or about the 3d day of May, 1913, R. L. 
Mastin was the agent of the defendant, Great Eastern Casualty 
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Company, with authority to countersign policies and to appoint 
agents, and also had authority to make contracts for the de- 
fendant, and also had authority to collect premiums for the de- 
fendant. 

“(2) I find that the defendant and the plaintiff entered into a 
contract by and through defendant’s agent, R. L. Mastin, by 
which the defendant undertook to insure the plaintiff against loss 
from accident caused in any way, and especially the kind of ac- 
cident and manner of its happening as sued on by the plaintiff. 

(3) I find that the plaintiff paid a premium to the defendant 
for a policy of accident insurance to begin about the 3d day of 
May, 1913, and to run for one year, which accident policy was 
to cover any and all kinds of accident to the plaintiff, and 
especially the one sued for, and in manner in which same hap- 
pened. 

“(4) I further find that said defendant agreed to pay this 
plaintiff for the loss of a foot at the ankle the sum of $1,250. 

“(5) I find that the defendant admits that the plaintiff lost a 
foot at the ankle on or about the 23d day of September, 1913, at 
Weatherford in Parker County, Tex., from an accident caused 
by the sudden backing of a freight train without warning while 
plaintiff was crossing same between two box cars, which sudden 
backing of the train caused plaintiff's foot to slip and catch 
between the drawhead and some other part of the box car, which 
crushed plaintiff’s foot until it was off at the ankle. 

(6) I further find that the defendant, as a matter of fact, 
does issue a policy that will cover all kinds of accidents, and 
especially the one sued on herein, and was issuing such policy at 
time of the contract for policy by plaintiff with defendant. 

“(7) I further find that it was adntitted by the counsel for 
defendant, upon the trial of the cause, that it did issue at the 
time policies that would cover any and all kinds and manner of 
accidents, and especially the one alleged in plaintiff’s petition, 
but that such policy sold for a premium of $60 per annum. 

“(8) I find that the policy issued by the defendant was not 
the policy contracted for by the plaintiff, and was not the policy 
agreed to be issued to him by the defendant, at the time. 

“(Q9) I find that the policy contracted for by the plaintiff was 
not issued to him by the defendant, but that the defendant did 
issue such policies. 

(10) I find that the plaintiff received the policy about the Ist 
day of June, 1913, and placed the same away without reading 
the same. 

“(11) I find that the policy was paid for by the plaintiff at 
the time his application therefor was taken, upon the agreement 
that same would cover all kinds of accident that might happen to 
him during the life of said policy, but that said policy, when 
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issued, did not cover the agreement between the plaintiff and the 
defendant at the time he paid for same. 

“(12) I find that plaintiff relied wholly upon the statements of 
the defendant through its agent Mastin as to what said policy 
would contain as to stipulations and as to its contents, and as to 
what it would cover in the way of accidents and in the manner of 
the happening of accidents. 

“(13) I find that plaintiff contracted for, and defendant agreed 
to give him, a policy that would cover any and all kinds of ac- 
cident, and especially the one alleged, however, the manner of 
their happening was the manner alleged in plaintiff’s petition. 

“(14) I find that plaintiff did not waive his right by placing 
said policy away and failing to read same before the accident 
to him on or about the 23d day of September, 1913. 

(15) I find that plaintiff never read said policy until after the 
accident which happened to him on or about the 23d day of 
September, 1913, and that he never knew its contents until after 
said accident, but relied wholly upon the contract and agreements 
as to the contents of said policy entered into with the defendant 
on or about the Ist day of May, 1913. 

“(16) I find that plaintiff, soon after the accident, notified the 
defendant of the happening of the accident, and demanded pay- 
ment of damages in the sum of $1,250 soon thereafter, and I 
find that the defendant refused to pay same within thirty days 
after demand therefor, and within thirty days before the filing 
of this suit, and that it is due the plaintiff 12 per cent damages, as 
provided by the statutes. 

“(17) I find that plaintiff has agreed to pay his attorney the 
sum of $150, which I find to be a reasonable attorney’s fee for 
the prosecution and collection of the loss alleged in plaintiff's 
petition. 


“Conclusions of Law. 


“J. | conclude as a matter of law that the contract between 
the plaintiff and defendant was a binding one, and the defendant, 
having accepted plaintiff's money, became liable under said con- 
tract to pay plaintiff the sum of $1,250 for the loss of a foot at 
the ankle. 

“2. I further conclude as a matter of law that plaintiff did not 
waive his right by virtue of placing said policy away without 
having read same until after the accident. 

“3. I conclude that the defendant is due the plaintiff 12 per 
cent damages provided by article 4746, McEachin’s Rev. St. 1911. 

“4, I conclude as a matter of law that under said statute de- 
fendant should pay the plaintiff the sum of $150 as a reasonable 
attorney’s fees for the prosecution and collection of the loss sued 
on herein. 

“5. I conclude as a matter of law that the contract of insurance 
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that was issued to the plaintiff by the defendant of date about 
May 3, 1913, should be reformed so as to include the contract 
entered into by and between the defendant about the date for 
which plaintiff paid to defendant the premium, for which de- 
fendant agreed to issue a policy covering any and all kinds of 
accidents, without limiting their manner of happening. 

“6. I further conclude as a matter of law under the evidence 
that plaintiff should recover of the deféndant the sum of $1,250 
for the loss of a foot, which happened accidentally, and in addition 
12 per cent damages thereon in the sum of $150, and also in 
addition thereto the sum of $150, as reasonable attorney’s fees.” 

No assignments of error were filed in the lower court and the 
appellant relies as to the sufficiency of its specifications upon the 
claim that fundamental error is presented. 

Defendant alleged in its answer to the allegations of the plaintiff 
that the policy delivered to him by defendant did not contain the 
terms of the contract between himself and defendant, and to the 
allegation of mutual mistake that the facts were that the plaintiff 
applied to defendant’s agent for a limited accident insurance 
policy; that said application was in writing, and signed by plain- 
tiff, and that the policy delivered to plaintiff, to wit, No. C-73664, 
contained all the stipulations and agreements between plaintiff 
and defendant. While plaintiff in his first supplemental petition 
specially denied that plaintiff applied for a limited insurance 
policy, to wit, policy No. C-73664, and that said policy was the 
identical policy contracted for by plaintiff, yet he did not deny 
that plaintiff did sign the application for such limited insurance 
policy, but alleged that he was unfamiliar with accident insurance 
policies, and knew nothing about the kind of policy he was ap- 
plying for, except as stated by the agent of the defendant, R. L. 
Mastin, and thought that he was applying for a policy covering 
all kinds of accidents and including the accident alleged in his 
petition. From this state of the pleadings, we presume it is con- 
ceded by plaintiff that the application signed by him was in fact for 
policy No. C-73664. By reference to the statement of facts, if it 
be permitted under this state of the record, we find that defendant 
introduced in evidence the application of plaintiff for policy 
No. C-73664, and the plaintiff introduced the policy itself. 

{1-3] Ordinarily, where a policy is delivered to the insured, and 
he accepts or retains the same, he is bound by its terms whether 
he reads it or not, if there are no facts shown which prevented 
him from doing so. Morrison vs. Insurance Co., 69 Tex. 353, 
6 S. W. 605, 5 Am. St. Rep. 63; Goddard vs. Insurance Co., 
67 Tex. 71, 1S. W. 906, 60 Am. Rep. 1; Insurance Co. vs. Gober, 
50 Ga. 404; Cleaver vs. Insurance Co., 71 Mich. 414, 39 N. W. 
571, 15 Am. St. Rep. 275; Bonneville vs. Assurance Co., 68 Wis. 
298, 32 N. W. 34; Quinlan vs. Insurance Co., 133 N. Y. 356, 
31 N. E. 31, 28 Am. St. Rep. 645; Insurance Co. vs. Swank, 
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102 Pa. 17; Insurance Co. vs. Holcomb, 89 ‘Tex. 404, 34 S. W. 
915. In the last cited cases our Supreme Court uses the follow- 
ing language :— 

“The fact that the plaintiff did not know the contents of the 
policy will not relieve him from the binding force of the war- 
ranty contained in it. He could have read it if he had desired 
to do so.” 

In the absence of allegations of fraud or mistake, plaintift, 
having accepted the policy, will be conclusively presumed to have 
had knowledge of its contents. Insurance Co. vs. Holcomb, 
supra; Insurance Co. vs. Post, 25 ‘Tex. Civ. App. 428, 62 S. W. 
140. It is true that plaintiff alleged mutual mistake, and alleged 
a representation on the part of the agent, Mastin, that he would 
have issued by the company a policy of general liability, but the 
court in his findings of fact failed to find the existence of any 
mutual mistake or the existence of any fraud or fraudulent rep- 
resentations, so far as the same might affect the contents and 
terms of the application made and the policy issued, nor does the 
statement of facts disclose either mutual mistake or fraud, and 
therefore at least a majority of us think (the writer having some 
doubt upon the matter) that the judgment cannot be sustained 
on the ground of mutual mistake. It is said in 34 Cyc. 925, that 
abundant authority establishes the fact that insurance policies are 
subject to be reformed when grounds therefor have been plainly 
made out, and that in the same suit plaintiff may secure a ref- 
ormation and a recovery. See, also, N. Y. Ins. Co. vs. Hagler, 
169 S. W. 1064. But we understand the rule to be that to justify 
reformation of an insurance contract there must have been alleged 
and proven mutual mistake, or mistake on one side, coupled with 
fraud on the other. In Hartford Fire Ins. Co. vs. Haas, 87 Ky. 
531, 9 S. W. 720, 2 L. R. A. 64, it was held that the liability of 
an insurance company could not be relieved by the inserting of 
a provision in the policy for the benefit of the children of the 
insured, as well as the insured herself, merely because the insured 
believed she had, by the procuring of the contract of insurance, 
protected the interests of her children as well as her own. See, 
also, 19 Cyc. 651 et seq. It is true that it has been held that when 
the agent of an insurance company to whom an applicant cor- 
rectly stated matters concerning which information was desired 
by the company makes a mistake in reducing the application to 
writing, which is signed by the applicant with a warranty of its 
correctness, and the erroneous statement is made a part of the 
policy, the act of the agent will operate as an estoppel to prevent 
the company from making the warranty available as a defense. 
Insurance Co. vs. Lewis, 48 Tex. 622. But the case under con- 
sideration does not present such a phase. The application signed 
by plaintiff was for a policy of the kind and character issued, 
and there is nothing in the record, or in the findings of fact by the 
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court, to indicate that the issuance of the policy No. C-73664, 
was due to mutual mistake, either of the plaintiff and the agent, 
or of plaintiff and the defendant company, or due to a mistake 
on the part of plaintiff and fraud on the part of the agent or of 
the company. The facts, as testified to by plaintiff, show that he 
made a verbal agreement, or parol contract, with the agent 
Mastin to have issued to him a policy covering accidental injury 
generally, but there is nothing to show that the insurance com- 
pany had any knowledge of this alleged parol agreement between 
the plaintiff and the agent, or any information as to what kind of 
policy was desired or had been contracted for by plaintiff except 
as shown in said application. And where parol negotiations have 
been had which are understood shall be reduced to writing in 
order to constitute a contract between the parties, and later a 
written contract is executed and delivered, it would be con- 
clusively presumed that all terms and provisions of the contract 
are included in the written instrument, and said written instru- 
ment could not be varied by reason of any parol agreement or 
negotiation had prior thereto. A parol agreement of insurance, 
if made prior to the execution of the policy, cannot be shown to 
vary or contradict its terms. Insurance Co. vs. Post, supra; 
Keller vs. Insurance Co., 27 Tex. Civ. App. 102, 65 S. W. 695.; 
Insurance Co. vs. Prather, 25 Tex. Civ. App. 446, 62 S. W. 89. 

It further appears that the premium on the policy issued was 
$10 a year, while the premium on a policy for same amount, 
but covering general accidents, was $60 a year. If article 4954, 
Vernon's Sayles’s Tex. Civ. Stat., which prohibits, under penalty, 
insurance companies doing business in this state from making 
any discrimination or distinction in favor of individuals of the 
same class and equal expectation of, life in the amount of or 
payment of premiums or rates charged, applies to accident in- 
surance companies as well as to life insurance companies, a 
further question is presented as to whether or not the attempted 
enforcement by the courts of the alleged parol contract would not 
be against public policy. But we do not feel called upon to pass 
on this question, because the majority of the court are of the 
opinion that the judgment of the trial court should be reversed 
for the reasons given above. 
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NATIONAL LIFE & ACCIDENT INS. CO. vs. SINGLE- 
TON. (No. 30.)* 


(Supreme Court of Alabama.) 


1. INSURANCE— ACTIONS ON POLICIES— SUFFICIENCY OF 
EVIDENCE. 


An accident policy provided that it should be in force until a specified 
date, and for such further periods stated in renewal receipts as the 
payment of a specified premium would maintain it in force. In an 
action on the policy there was evidence by defendant’s admissions 
in its answers to interrogatories, and by letters to the beneficiary 
after the death of insured, that the insurer after such death placed 
its nonliability on the sole ground that death was not the result of a 
cause mentioned in the policy. Held that, the company having ac- 
cepted the premiums and placed its nonliability upon this single 
ground, plaintiff was relieved from further proof that the policy was 
in force. 


(For other cases, see Insurance, Cent. Dig. § 1036; Dec. Dig. § 395.) 
3. INSURANCE—ACCIDENT INSURANCE—RISKS COVERED. 


Where insured while shaving or being shaved received a cut in his lip 
which became infected and the infection spread and caused his death, 
a company insuring against bodily injuries effected through external, 
violent, and accidental means was liable; it not appearing that there 
was any intentional injury either by insured or a third party. 

(For other cases, see Insurance, Cent. Dig. §§ 1166-1169; Dec. Dig. § 455.) 


4. INSURANCE — ACCIDENT INSURANCE—EXTENT OF LIA- 
BILITY. 

Where there was no evidence that insured was insane when such cut was 
received, the case was not within a provision of the policy limiting the 
insurer’s liability to one-fifth of the amount of the policy in case of 
injuries inflicted upon insured by himself or received by him while 
insane. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. Dig. 
§ 530.) 


7. INSURANCE—ACCIDENT INSURANCE — ACTIONS — PLEAD- 
ING—REPLICATION. 

The replication was good under the rule that a replication is good if it 
either traverse, confess, and avoid or set up matter in estoppel, and 
that it must do one of these three things. 


(For other cases, see Insurance, Cent. Dig. §§ 1554, 1626, 1628, 1629; Dec. 
Dig. § 641.) 


Appeal from City Court of Birmingham; John C. Pugh, Judge. 
Action by Mary W. Singleton against the National Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. 
Transferred from the Court of Appeals of Alabama under section 6, 
Act April 18, 1911 (Acts 1911, p. 450). 
Affirmed. 


Sterling A. Wood, of Birmingham, and Thomas J. Tyne, of Nash- 
ville, Tenn., for Appellant. 
Allen, Fisk & Townsend, of Birmingham, for Appellee. _ 


~ * Decision rendered, May 20, 1915. 69 South. Rep. 80. 
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MARYLAND CASUALTY CO. vs. MALONEY. (No. 72.)* 


(Supreme Court of Arkansas.) 


4. INSURANCE—ACCIDENT INSURANCE — RECOVERY — PEN- 
ALTY. 

In an action upon an accident policy, there was no error in assessing a 
penalty of 12 per cent in addition to interest at legal rate; that being 
strictly in accordance with the statute, and not taking the place of 
interest, but being additional thereto. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 


5. INSURANCE—ACCIDENT INSURANCE—ATTORNEY’S FEE— 
EXCESSIVE ALLOWANCE. 

The statute allowing a reasonable attorney’s fee in an action on a policy 
was intended to require the delinquent insurer to pay the amount 
necessarily expended in procuring counsel to prosecute the case, and 
in an action on an accident insurance policy for $5,000 an attorney’s 
fee of $2,000 was excessive, and would be reduced to $500. 


(lor other cases, see Insurance, Cent. Dig. §§ 1805, 1806; Dec. Dig. § 675.) 


Appeal from Circuit Court, Drew County; Henry W. Wells, Judge. 
Action by Mrs. Jennie Maloney against the Maryland Casualty Com- 


pany. Judgment for plaintiff, and defendant appeals. Modified and af- 
firmed. 


Williamson & Williamson, of Monticello, for Appellant. 


Jas. C. Knox, Patrick Henry, and Robt. C. Knox, all of Monticello, 
for Appellee. 








* Decision rendered, June 28, 1915. 178 S. W. Rep. 387. 
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ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA vs. BOAZ. (No. 4181.)* 
(Court of Appeals of Colorado.) 


1. INSURANCE—FRATERNAL INSURAN CE—STIPULATIONS 
FOR NOTICE WITHIN TIME PRESCRIBED—EFFECT. 


A fraternal benefit society issuing a certificate of membership reciting 
that the member was entitled to the rights accruing under the con- 
stitution, which stipulates for notice of any claim within ten days 
after the accrual thereof, and for a forfeiture for failure to give the 
notice, makes the giving of notice within the prescribed time a con- 
dition precedent to a recovery on the certificate, especially in the 
absence of anything to prevent the giving of notice within the time 
prescribed.  olgf 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 
* Decision rendered, July 30, 1915. 150 Pac. Rep. 822. 
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3. INSURANCE—FRATERNAL INSURANCE—NOTICE OF CLAIM 
—FAILURE TO GIVE—EFFECT. 


Failure of the beneficiary in a fraternal certificate calling for notice of 
claim within ten days to serve notice within the prescribed time, due 
to her mistake in addressing the notice to Chicago, instead of Co- 
lumbus, will defeat recovery, in the absence of anything to show 
want of knowledge or means of knowledge as to the proper address 
of the person to whom the notice should be sent. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


4. INSURANCE—FRATERNAL INSURANCE—ACTIONS—ISSUES 
—PLEADINGS. 


A beneficiary suing on a fraternal benefit certificate stipulating for notice 
of claim within a specified time, and for forfeiture for failure to 
give notice, could not excuse her failure to give timely notice, where 
such issue was not tendered by her, and where no proof in support of 
such issue was offered. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


5. INSURANCE—FRATERNAL INSURANCE—FAILURE TO GIVE 
TIMELY NOTICE OF CLAIM—BURDEN OF PROOF. 


A fraternal benefit society issuing a certificate stipulating for notice of 
claim within ten days and for forfeiturre for failure to give notice 
need not on the failure of the beneficiary to give timely notice prove 
the beneficiary’s knowledge of the necessity of giving notice, and to 
whom notice should be sent, but the burden of excusing the failure 
to give timely notice rested on the beneficiary. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


6. INSURANCE—FRATERNAI. INSURANCE—FAILURE TO GIVE 
TIMELY NOTICE OF CLAIM—BURDEN OF PROOF. 


A fraternal benefit society showing that a beneficiary did not present 
notice of claim within the time prescribed need not, to escape liability, 
prove that the beneficiary did not act in good faith in the matter of 
giving notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 


7. INSURANCE—CONTRACTS—CONSTRUCTION. 


A contract of insurance must be construed in accordance with the prin- 
ciples applicable generally to the construction of agreements involv- 
ing any pecuniary obligation, though under certain circumstances pro- 
visions in insurance contracts are liberally construed. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


8. INSURANCE—FRATERNAL INSURANCE—NOTICE OF CLAIM 
—FAILURE TO GIVE—“‘WAIVER.” 


Under Code, § 65, authorizing defendant to set forth by answer as many 
defenses and counterclaims as he may have, a fraternal insurance 
order setting up in its answer in an action on a certificate the de- 
fense of suicide does not thereby waive the defense of failure to give 
timely notice; a “waiver” being a voluntary abandonment or sur- 
render of a known right with intent that it shall be surrendered 
(citing Words and Phrases, First and Second Series, Waiver). 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 
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10. INSURANCE—FRATERNAI. INSURANCE—WAIVER OF 
TIMELY NOTICE OF CLAIM. 

Where a fraternal insurance order did not invite the beneficiary failing 
to give timely notice of claim to incur any expense or trouble, and 
did nothing to influence her to fail in the performance of her duty 
as to notice, there was no waiver of the right to rely on failure to 
give timely notice. 


(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


ll. INSURANCE—FRATERNAL INSURANCE —WAIVER OF 
TIMELY NOTICE OF CLAIM. 

That a fraternal insurance order retained notice of claim received after 
the expiration of the time fixed for the giving of notice without 
calling the beneficiary’s attention to the fact that the notice had been 
received too late did not waive timely notice. 

(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


12. INSURANCE—FRATERNAL INSURANCE—WAIVER OF 
TIMELY NOTICE OF CLAIM. 

Where a fraternal insurance order received notice of claim after applica- 
tion of specified time therefor, and then sent to the beneticiary blanks 
for proof containing the statement that in sending the blank the order 
would not waive any provision, but expressly reserved the same, and 
the order did not at any time call on the beneficiary for any proof, 
the sending of blanks was not a waiver of failure to give timely 
notice. 

(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 

Morgan and Hurlbut, JJ., dissenting. 


Error to District Court, Denver County; George W. Allen, Judge. 

Action by Margaret Heiskell Boaz against the Order of United 
Commercial Travelers of America. There was a judgment for plaintiff, 
and defendant brings error. Reversed. 


Archibald A. Lee, of Denver, for Plaintiff in Error. 
Charles A. Murray, of Denver, for Defendant in Error. 


—- =~ @0@ 


MEYER vs. TRAVELERS’ INS. CO. (No. 19297 [66].)* 


(Supreme Court of Minnesota.) 


2. INSURANCE—ACCIDENT POLICY—SUFFICIENCY OF EVI- 
DENCE. 

The evidence sustains a finding that the insured came to his death by ac- 
cident. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


* Decision rendered, July 2, 1915. 153 N. W. Rep. 523. Syllabus by the 
Court. 
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Appeal from District Court, Goodhue County; Albert Johnson, Judge. 

Action by Amelia Meyer against the Travelers’ Insurance Company. 
Verdict for plaintiff. From denial of an alternative motion for judg- 
ment or new trial, defendant appeals. Affirmed. 


A. A. Tenner, of Minneapolis, and F. M. Wilson, of Red Wing, for 
Appellant. 
A. J. Rockne, of Zumbrota, for Respondent. 


SASSE zs. ORDER OF UNITED COMMERCIAL TRAV- 
ELERS OF AMERICA. (No. 7562.)* 


(Supreme Court of New York, Appellate Division, First Department.) 


1. INSURANCE—ACTION ON POLICY—PLEADING — WAIVER 
OF CONDITIONS. 

In an action upon a certificate of accident insurance, providing that writ- 
ten notice of any accident should be sent to the secretary within ten 
days, stating the member’s name and address, the particulars of the 
accident, etc., that on death from accidental injury notice of the 
accident should be given, and that written notice of the death should 
be given to the secretary within ten days after death, and that failure 
to furnish proofs of death within thirty days should be a waiver of 
all claims, and that an autopsy, not requested by the insurer, held 
without reasonable notice to it, should avoid the certificate, a com- 
plaint alleging due compliance with all the provisions as to notice, 
proofs, etc., except that plaintiffs did not give notice of the accident, 
or notice of death, or furnish proofs of death, and had permitted an 
autopsy without notice, but that the defendant had duly waived such 
provisions and requirements with respect to notices, proofs, etc., was 
fatally defective for failure to plead the facts claimed to constitute 
a waiver, so that the insurer, upon objection duly made, was entitled 
to a dismissal. 

(For other cases, see Insurance, Cent. Dig. §§ 1593, 1596, 1598, 1603-1606, 
1608; Dec. Dig. § 634.) 


2. INSURANCE—ACCIDENT INSURANCE — ACTIONS — SUFFI- 
CIENCY OF EVIDENCE. 

In an action upon a certificate of accident insurance for death from an 
alleged accident, verdict for plaintiff held against the weight of the 
evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE—CONTRACT—CONSTRUCTION. 

Contracts of insurance, like other contracts, are to be construed accord- 
ing to the sense and meaning of the terms which the parties have 
used, and, if they are clear and unambiguous, the terms are to be 
taken and understood in their plain, ordinary, and proper sense. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


* Decision rendered, July 9, 1915. 154 N. Y. Supp. 558. 
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Appeal from Trial Term, New York County. 

Action by Edith L. Sasse against the Order of United Commercial 
Travelers of America. From a judgment entered upon a verdict for 
$5,000, and an order denying a new trial, defendant appeals. Judgment 
and order reversed, and new trial ordered. 


Argued before Ingraham, P. J., and Clarke, Scott, Dowling, and 
Hotchkiss, JJ. 


Harry B. Bradbury, of New York City, for Appellant. 
Eidlitz & Hulse, of New York City (Irederick Hulse, of New York 
City, of counsel), for Respondent. 


SASSE vs. TRAVELERS’ INS. CO. (No. 7592.)* 
(Supreme Court of New York, Appellate Division, First Department.) 


Appeal from Trial Term, New York County. 

Action by Edith L. Sasse against the Travelers’ Insurance Com- 
pany. From a judgment for $6,311.70, entered on a verdict, and from 
an order denying a motion for a new trial, defendant appeals. Judgment 
and order reversed, and new trial ordered. : 


Argued before Ingraham, P. J., and Clarke, Scott, Dowling, and 
Hotchkiss, JJ. 


William J. Moran, of New York City, for Appellant. 

Eidlitz & Hulse, of New York City (I'rederick Hulse, of New York 
City, of counsel), for Respondent. 

CLARKE, J. 

The defendant is an insurance company organized under the laws of 
the state of Connecticut and duly authorized to do business in this state. 
It issued a combined accident and health policy to Andreas A. Sasse. 
This action is brought by the widow of the insured, the beneficiary under 
said policy, to recover the amount provided therein payable upon the 
accidental death of the insured. The facts are in many respects similar 
to those presented in Sasse vs. Order of United Commercial Travelers 
of America, 154 N. Y. Supp. 558, the opinion wherein was handed down 
herewith. 

In the case at bar the contract is evidenced by the policy, which pro- 
vides that the company insured Andreas A. Sasse “against bodily injuries 
effected directly and independently of all other causes through external, 
violent, and accidental means.” It provided that “the principal sum 
of this policy in the first year is $5,000,” and “increases annually until 
the maximum is $7,500.” The policy further provided :— 

“Part A. Single Indemnity—Death, Dismemberment and Loss of 
Sight. If any one of the disabilities enumerated below shall result from 
such injuries alone, within ninety days from the date of the accident the 
company will pay the sum specified opposite such disability. * * * 
For Loss of Life—The principal sum.” 

The answer alleges that the death of the insured was not effected 
through, nor did it result from, any bodily injuries effected directly and 


* Decision rendered, July 9, 1915. 154 N. Y. Supp. 569. 
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independently of all other causes through external, violent, or accidental 
means, but, on the contrary, alleges that the death of said Sasse on or 
about the 2lst day of August, 1912, and the alleged bodily injuries, if 
any, suffered by him on or about August 10, 1912, were effected and 
caused directly or indirectly, wholly or in part, by disease, and were not 
caused by or through any external, violent, or accidental means, and that 
the alleged bodily injuries and the death of said Andreas A. Sasse was 
effected by and resulted from disease to which said Sasse was then 
subject. 

In this case no questions of pleading, of due notice, of waiver, or of 
forfeiture arise. The issue tried was whether upon the facts the de- 
fendant was liable under this policy. Careful consideration of the tes- 
timony, which, while differing in some details, is substantially similar to 
that received in the case against the United Order of Commercial Trav- 
elers, has satisfied us that the verdict is not supported by the credible evi- 
dence and is against the weight thereof. 

The judgment and order appealed from should be reversed, and a 
new trial ordered, with costs to the appellant to abide the event. Or- 
der filed. All concur. 


ore 


BOUTIN vs. NATIONAL CASUALTY CO. (No. 12714.)* 
(Supreme Court of Washington.) 


INSURANCE— ACCIDENT INSURANCE— PAYMENT OF PRE- 
MIUMS—WAIVER OF FORFEITURE FOR NONPAYMENT. 

An accident policy from month to month stipulated for the payment of 
monthly premiums in advance. The insurer employed a collector of 
the premiums. It was his custom to apply to the policyholders on 
the first of the month or within a few days thereafter. The bene- 
ficiary was always ready with the money for the premium due on 
the first of the month, and waited for the collector to collect it. The 
custom of the collector continued for about three years. The col- 
lector called for the payment of the premium for a month on the 
third day thereof. Insured died from an accident on the day before. 
Held, that the policy had not lapsed, for the beneficiary was justified 
in believing that the insurer would not insist on a forfeiture when 
its agent failed to appear and receive the money at the proper time, 
on the first of the month. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 


Department 1. Appeal from Superior Court, King County; Everett 
Smith, Judge. 

Action by Lilly Nelander Boutin against the National Casualty Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 


Edward Judd and Victor M. Place, both of Tacoma, for Appellant. 
Elias A. Wright and Sam A. Wright, both of Seattle, for Respondent. 





* Decision rendered, July 22, 1915. 150 Pac. Rep. 449. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


SUPREME COURT OF MICHIGAN. 


AMERICAN FIDELITY CO. 
US. 


Rk. L. GINSBURG SONS’ CO. (No. 301.)* 


1. INSURANCE—CANCELLATION—AUTHORITY OF AGENT. 

Where an insurance company’s general agents were intrusted with the 
general management of its business throughout the state, having 
charge of local insurance brokers, solicitors, and agents, and were 
supplied with blank forms, and could make contracts and issue poli- 
cies, their powers could be assumed to be coextensive with the busi- 
ness intrusted to their care when acting within the sense of their 
real or apparent authority, and in determining whether a policy was 
canceled, where they signified a willingness to carry the insurance 
notwithstanding a notice of cancellation, the limit of their authority, 
or instructions from the company to them not made known to insured, 
could not govern. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


2. INSURANCE—CANCELLATION—REQUISITES OF NOTICE. 

Notice of the cancellation of a policy, to be effectual, must be according 
to the provisions of the policy, and must be peremptory, explicit, and 
unconditional. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


3. INSURANCE — VALIDITY — MISREPRESENTATIONS IN AP- 
PLICATION—“OR”—“OTHERWISE.”, 


The general agents of a company, insuring defendant, ‘a dealer in scrap 
iron, etc., against liability for injuries to employees, wrote defendant 
that they found it necessary to retire defendant’s policy on account of 
the numerous accidents, making the rate inadequate to the loss; that 
they might prevail upon the company to rewrite defendant’s risk if 
defendant would pay a higher rate; that, should this suggestion be 
acceptable, defendant should advise them immediately, and _ they 
would take the matter up with the company, “or, otherwise,” they 
were obliged to give notice of five days in accordance with the policy. 
Defendant’s representative saw the company’s agent, asking that the 
matter of extending the policy at such higher rate should be taken up 
with the company, and the agent promised that this would be done. 
Later the agent telephoned defendant’s representative that he had 
received instructions from the home office and could continue the 
policy in full force until its expiration, but was informed that de- 
fendant had placed the insurance elsewhere. The agent testified that 
they were perfectly willing at that time to let the policy run until its 
expiration, but that defendant’s representative gave them directions 
to let it expire, and that defendant’s representative discontinued the 
policy. In applying for insurance with plaintiff, defendant stated in 
the application that no company had canceled any liability insurance 


* Decision rendered, July 23, 1915. 153 N. W. Rep. 709. 
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to defendant within three years. //eld, that there was no uncondi- 
tional, distinct, and peremptory notice of cancellation, especially as 
the words “or” and “otherwise” in the agents’ letter had substantially 
the same meaning suggestive of “on the other hand,” and they 
served to disjunctively co-ordinate the two propositions contained in 
the letter, so that each in turn excluded the other, and hence the rep- 
resentation in the application was not such a false representation as 
invalidated the policy, since the inquiry is always whether there was 
a false representation or a concealment, fraudulent, if designed, or 
though not designed, varying materially the object of the policy, and 
changing the risk understood to be run. 


(For other definitions, see Words and Phrases, First and Second Series, 
Or; Otherwise.) 


Error to Circuit Court, Wayne County; Philip T. Van Zile, Judge. 
Action by the American Fidelity Company against the R. L. Ginsburg 


Sons’ Company. Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, and Steere, JJ. 


Oxtoby & Wilkinson, of Detroit, for Appellant. 
Lucking, Helfman, Lucking & Hanlon, of Detroit (A. J. Groesbeck, 
of Detroit, of counsel), for Appellee. 


STEERE, J. 

The parties to this action are both foreign corporations au- 
thorized to transact and engage in business in this state. De- 
fendant is incorporated under the laws of New York, and had 
been for years engaged in the junk business, dealing in scrap 
iron, steel, and other metals, having yards for that purpose lo- 
cated at Mt. Elliott avenue and Franklin street, in the city of 
Detroit, where it maintains a force of employees. Plaintiff is a 
Vermont insurance company, with an agency in Detroit, and as 
a part of its regular business insures employers against liability 
for accidents to their employees. It on June 28, 1910, first issued 
defendant a policy of that nature, designated “Manufacturer’s 
Employees’ Liability Policy,” insuring defendant against liability 
for accidents to its employees at said yards, which after a time 
was surrendered and canceled, the premium rate having been in- 
creased, and a new policy of like kind, dated September 8, 1910, 
was issued in its place, which is the one directly involved here. 

This policy, as the one preceding it, was issued “in considera- 
tion of the premium and the statements set forth in the applica- 
tion” for it, expressly providing as one of its conditions that :— 

“No assignment of interest, voluntary or otherwise, and no 
erasure or change of this policy as originally printed, or waiver 
of any of its terms, conditions or statements, shall be valid un- 
less indorsed hereon and signed by the president, one of the 
vice-presidents, or one of the secretaries of the company. No- 
tice to or knowledge by any agent or other person shall not be 
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held to effect a waiver of any of the terms, conditions or state- 
ments hereof.” 


Defendant’s written application for said insurance, which was 
attached to and made a part of the policy, contained the follow- 
ing: ~- 

“No company has canceled or refused to issue any liability, 
elevator, or boiler insurance to the insured during the past three 
years, except as follows: None.” 


Between August 16, 1910, and October 7, 1911, inclusive, sev- 
eral of defendant’s employees suffered accidental injuries, two 
of which resulted in death. Plaintiff without objection assumed 
the burden of adjusting, or litigating, defendant’s liabilities by 
reason of such accidents, and paying damages when determined, 
according to the terms of its policy, until July 30, 1911, when 
learning for the first time, as was claimed, that defendant’s ap- 
plication was untruthful, it caused the following letter to be 
written by its attorney and sent to defendant :— 


“Detroit, Mich., August 1, 1911. 

“R. L. Ginsburg Sons’ Company, 542 Franklin street, Detroit, 
Mich.—Dear Sirs: I write you on behalf of the American 
Fidelity Company, regarding the manufacturer’s liability policy 
issued to you on June 28, 1910. This policy was issued by the 
company to you in consideration of certain statements set forth 
in your application, a copy of which application was a part of 
the policy. The application sets forth that the insurance ap- 
plied for was to be based upon certain statement of facts, which 
statement was made as a warranty. Statement 14: ‘No com- 
pany has canceled or refused to issue any liability, elevator, or 
boiler insurance to the insured during the past three years, ex- 
cept as follows: None.’ Relying upon the correctness of this 
statement, the company issued this policy to you. We learned 
yesterday that your liability policy in the London Guarantee & 
Accident Company, which covered the period from August 4, 
1909, noon, to August 4, 1910, noon, was canceled by the London 
Guarantee & Accident Company on or about June 22, 1910, the 
cancellation to become effective June 28, 1910. The American 
Fidelity Company wishes me to notify you that it must stand 
upon the warranty contained in your application for its policy, 
and does not therefore consider itself obligated under its policy 
to furnish the protection otherwise provided for.” 


On August 9, 1911, two actions for personal injuries of em- 
ployees were pending against defendant in the Wayne County 
Circuit Court, one of which plaintiff was defending and the time 
for appearance of defendant in the other had arrived. 

In conferences over differences foreshadowed by the above 
letter and anticipated resulting litigation, it was agreed by the 
parties hereto and their respective counsel that complications 
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were such as rendered it advisable to co-operate in defense of 
pending suits against defendant for personal injuries and the 
adjustment of other claims of like nature which had been made 
or were expected, and defer litigation between themselves over 
the policy until those matters were disposed of. Pursuant to such 
understanding a stipulation was entered into, on August 9, 1911, 
reciting the differences which had arisen and the pending suits 
and claims in regard to which it was deemed advisable to work 
m harmony, and agreeing that, without prejudice to the rights of 
either party with reference to plaintiff’s liability under the policy, 
those matters as to third parties in which they were mutually in- 
terested should be first worked out to a conclusion, along prac- 
tically the same lines as though no question as to this policy or 
difference between the parties themselves existed, before this liti- 
gation was initiated. 


Subsequently stipulations of like nature were made in relation 
to other claims, there being five in all, which in the course of 
time were adjusted and finally fully disposed of by the parties 
working under said stipulations. After all those matters were 
out of the way, this action in assumpsit was begun by plaintiff 
on June 20, 1912, to recover money paid by it in connection with 
such adjustments according to the policy, with interest. Its 
declaration alleged in proper form the invalidity of the policy, 
for the reasons stated, the agreements entered into between the 
parties in relation thereto, and plaintiff's expenditures in that 
connection. Defendant pleaded the general issue and gave notice 
of recoupment for moneys which it had paid out, with interest, 
under those agreements, alleging that said policy was valid, and 
therefore, by the agreements, plaintiff was liable to defendant for 
the advances in had thus made. The amounts paid by each are not 
in dispute, and it is conceded that the right of each to recover 
the amount claimed is contingent upon the validity or invalidity 
of said policy. 

‘The case was tried before a jury, and resulted in a directed 
verdict in favor of defendant for the amount claimed under its 
plea of recoupment. It was shown upon the trial that prior to 
insuring with plaintiff defendant carried employees’ accident 
insurance with the London Guarantee & Accident Company, Ltd., 
having a policy issued to it on August 4, 1909, for one year, 
which by its terms the company could cancel on five days’ no- 
tice to the insured, and which plaintiff claims the London Com- 
pany refused to continue and canceled under the terms of the 
policy at or about the time defendant made application for in- 
surance with plaintiff, stating in said application that no com- 
pany had canceled or refused to issue it liability insurance dur- 
ing the preceding three years. , 

Defendant contends there was no absolute cancellation by the 
J.ondon Company of its policy, under its terms and within the 
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meaning of the statement in its application to plaintiff for insur- 
ance, and also that all which occurred in that connection was 
well known to and understood by plaintiff’s state agent, who 
solicited the insurance of defendant, prepared the application, 
and issued the policy in question. It appears, undisputed, that 
C. B. Erringer, state agent of plaintiff, and located in Detroit, 
had, during the spring of 1910, solicited business for his com- 
pany from officials of defendant with whom he was acquainted, 
having at one time, when acting for another company, written 
similar insurance for defendant. He testifies that he made sev- 
eral trips up there and talked insurance, telling them he could 
give them a better rate than they were paying (which was then 
45 cents per 100) :— 

“Because the American Fidelity Company did not belong to 
what is called the so-called combine of liability insurance com- 
panies. These other companies that were issuing this kind of 
insurance were in a kind of combination, * * * as I under- 
stood it, and represented to my customers * * * [ was after 
that business, certainly. I wanted to take it away from the com- 
pany that had it. * * *” 

The circumstances which enabled these efforts to bear fruit 
are in outline as follows :— 

The insurance firm of Raymond & Raymond, of Detroit, was 
the general agent for the London Company, and, on June 22, 
1910, Mr. Harper, a special agent in charge of the business of 
that firm, wrote defendant as follows :— 

“Gentlemen: We regret that we find it necessary to retire our 
policy with your company, which otherwise would expire on 
August 4, 1910, on account of the numerous accidents which 
have made our present rate inadequate to the loss we have sus- 
tained. We find the first aid medical bills alone amounted to 
considerable money, and the nature of the injuries have caused 
us to make expensive investigations and settlements. We might 
say for your information that this agency have the only scrap 
iron dealers carried by this company anywhere in the United 
States, as past experience has proven the hazard almost impos- 
sible for any company to underwrite with any chance of profit. 
We find other companies are having the same experience, and 
while we are advised by our home office to let all risks of this 
kind alone in the future, we ourselves, as agents, may prevail 
upon the company to rewrite your risk, provided, however, we 
are to secure a rate of $1 per $100 of compensation as against a 
rate of forty-five cents which we now secure. Should our sug- 
gestion as to the increase of rates be acceptable to you, we will 
thank you to so advise us immediately, whereupon we shall take 
the matter up with our company, for their approval, or other- 
wise we are obliged to give notice of five days in accordance with 
the terms and conditions of the policy numbered B-17993, that 





Misc.| American Fidelity Co. vs. Ginsburg Sons’ Co. 347 


on and after June 28th, at 12 o’clock noon, this company will not 
entertain any claim or claims made under said policy of insur- 
ance. Awaiting your early advices, should our suggestion meet 
with your approval, we remain, 


“Yours very truly, ——-, General Agents.”’ 
y 


On June 22d a Mr. Jacobson, representing defendant, talked 
with Harper over the telephone in reference to the contents of 
this letter and an extension of the policy as proposed. Of this 
conversation Harper testifies :— 

“The extension that was under discussion in our first talk was 
thirty days. That is what would be known as a dollar rate, a 
dollar a hundred. It was my endeavor at the time, if possible, 
to secure the dollar rate until the expiration of the policy and 
then persuade the assured to continue with me at a dollar rate, 
if the company felt that they could make money on the risk. 
* * * He told me he had been considering the letter which he 
had sent me, and that they were desirous of having the extension 
-of their present policy, in order to give them time to make other 
arrangements, and he wanted me to take up with our company 
immediately the matter, and secure their sanction to an extension. 
* * * T told him I would take it up with the company imme- 
diately by wire, which I did.” 

Harper thereupon exchanged telegrams with the Chicago of- 
fice upon the subject. The replies which he received were in- 
terpreted by him as authorizing the extension. It is contended 
by plaintiff that they did not. Neither these telegrams nor the 
letter from the company directing cancellation of the policy in 
the first instance, as reported in Harper’s letter to defendant, 
were shown to Jacobson, or any of defendant’s representatives, 
so far as disclosed. Their information on the subject was what 
the London Company’s state agent wrote or told them. Asked 
why he did not communicate to Jacobson the contents of a tele- 
gram from the company, Harper replied :— 

“Well, because I told him I could take care of him until the 
expiration of his policy, and that was as far as I went with him.” 

Following the telephone conversation, on June 27th, Jacobson, 
in confirmation of it, sent Raymond & Raymond the following 
letter :— 

“The London Guarantee & Accident Company, Raymond & 
Raymond, Agents, Detroit, Mich—Gentlemen: We have your 
letter of the 22d inst., and have noted same carefully. In con- 
nection with this we have talked to you to-day over the tele- 
phone, and have advised you to carry our insurance in accord- 
ance with the policy given you, except that we have authorized 
-you to increase the rate from forty-five cents to a dollar per 
hundred for the term of one month from June 28, 1910. Please 
see that this matter is taken care of, and as soon as we get all 
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matters in shape in connection with further insurance, we will be 
glad to confer with you. 
“Yours truly, R. L. Ginsburg Sons’ Co., 
“C.D. Jacobson.” 


()n the same day defendant wrote Erringer :— 

“\We are now considering a new liability policy for our institu- 
tion, and would like to have you advise us just what you can do 
for us.” 

Erringer promptly went after the business and offered a rate 
of thirty-three cents per hundred, which was accepted. He was 
familiar with the situation, and on the 28th went to defendant’s 
place of business, went through the plant, obtained such infor- 
mation as he desired, made pencil memoranda, issued to de- 
fendant what he called a “binder,” returned to his office, filled 
out an application and policy upon the regular blanks, and issued 
the first policy, of June 28th. 

Jacobson testifies that he fully informed Erringer of the let- 
ter from the London Company’s agent, of June 22d, proposing 
to terminate their policy, which would be five days from the 
23d as he interpreted it, because they considered the rate too low 
and demanded an increase, of the communication with Harper, 
and their negotiations in regard to the subject. Irringer denies 
that anything was said to him at that time in regard to the Lon- 
don Company. ‘This, if material, would, of course, be an issue 
of fact. Having arranged for insurance with Erringer, Jacob- 
son then had a conversation with Harper over the telephone, in- 
forming him, as he claims at Erringer’s suggestion, that they had 
made other arrangements for their insurance and it was not 
necessary to do anything further. ,Of this Harper says :— 

“The morning of the 28th I had a further talk with Jacobson 
by telephone. He called me up, and I told him I had received 
instructions from the home office by telegram that I could con- 
tinue his policy in full force until the expiration of the date, and 
that that would help them out, and it would probably leave us 
all with a little better feeling, and he said that was not neces- 
sary; that he had made other arrangements to place his insurance 
elsewhere. I asked him with whom he had placed it, and he 
told me with Erringer, of the American Fidelity, so he told me 
not to do anything further with the matter and I dropped it there. 
* * * It [the policy] ceased on June 28th, but it was left to 
the option of R. L, Ginsburg Company whether they wanted it 
continued to its expiration; that is, we were ready to eliminate 
cur cancellation letter.” 

He also states :— 

“We were perfectly willing on that morning to let the policy 
run on until August 4th. It was Jacobson that gave me directions 
that I should let it expire on June 28, 1910. Q. Well, as a mat- 
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ter of fact, Mr. Jacobson discontinued the policy on behalf of 
R. L. Ginsburg Sons’ Company, rather than your office; isn’t 
that true? A. Yes, sir.” 


After his conversation with Jacobson, Harper called Erringer 
by phone and testifies that he said :— 

“You are probably aware of the fact that we have carried the 
R. L. Ginsburg Company, and I, losing the business, as I under- 
stand from the assured, to you, I was naturally interested in 
knowing what rate you secured. He told me it was none of my 
business. * * * I said possibly he was aware or not aware 
of the fact we had canceled the R. L. Ginsburg policy by letter, 
and naturally, losing the business to him when I had a counter 
proposition up, I wondered what rate he wrote it at.” 

Of this conversation Erringer says :— 

“T remember somebody calling me up and wanting to know 
what we had renewed the business for, stating that they were the 
London Guarantee & Accident Company and wanted to know 
what rate we wrote it for. I told them I did not consider that 
necessary to give them that information. * * * Q. Now, re- 
ferring to counsel’s question with regard to the talk that you had 
with Harper, do I understand you to say that Mr. Harper did 
not tell you that the London Guarantee policy was canceled? 
A. I don’t remember of him saying that, if it was Mr. Harper 
that I talked to.” 

Having secured this insurance at thirty-three cents a hundred, 
Erringer later demanded a larger rate, as the other company had, 
to which defendant was obliged to, or did, concede, resulting in 
the first policy of June 28th being canceled, and the new policy, 
the one in question here of September 8th, being issued at the 
rate of $1 a hundred. Erringer filled out a new application and 
issued this policy, countersigned by him as the former one. No 
application for either policy was ever signed by defendant, 
though each policy had, as before stated, a copy of the applica- 
tion attached to and made a part of it. Erringer, as general state 
agent, was supplied with blank policies stamped with the name 
of the president of the company, which he filled out and issued 
as he obtained business. 

Plaintiff’s assignments of error cover the propositions that 
there was an unequivocal cancellation by the Londort Company 
of its policy on June 28th; that defendant had no right to vary 
the statement of facts made as warranties in its application em- 
bodied in the policies issued to it by plaintiff, by oral testimony 
as to Erringer’s knowledge that they were untrue, and, such 
testimony being inadmissible, a verdict should have been directed 
for plaintiff; that, even if such proof was competent, the ques- 
tion of Erringer’s knowledge was one of fact for the jury to de- 
cide. It must be conceded in the outset that, if plaintiff has 
failed to show the statement in the application relative to can- 
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cellation is untrue, it cannot recover, and the other points pre- 
sented need not be considered. 

The fraudulent misrepresentation upon which plaintiff relies 
to avoid this policy is that no company had “canceled or refused 
to issue any liability, elevator, or boiler insurance to the insured 
during the past three years,” etc. Clearly no company is shown 
to have refused. On the contrary, plaintiff’s testimony shows 
that the London Company’s state agent was proposing to sell 
defendant liability insurance, but asking a higher rate, giving a 
notice of cancellation of the previous policy on the ground that 
the rate was not adequate, coupled with a condition and suggested 
alternative. 

[1,2] Limit of authority or instructions from the company to 
Raymond & Raymond, not made known to defendant, cannot 
govern. It is to be borne in mind that Raymond & Raymond 
were general state agents of the London Company, as was Er- 
ringer of plaintiff. They were intrusted with the general man- 
agement of the insurance business of their company throughout 
the state, having charge of local insurance brokers, solicitors, and 
agents; they were supplied with blank forms, and could make 
contracts and issue pol.cies for their company; their powers 
could be assumed as coextensive with the business intrusted to 
their care when acting within the scope of their real or apparent 
authority. Insurance Co. vs. Wilkinson, 13 Wall. 222, 20 L. Ed. 
617. The cancellation of this policy is not determined by private 
instructions received from the company by them, but on the 
notice which they gave defendants. Such notice, to be effectual, 
must be according to the provisions of the policy, and must also 
have been peremptory, explicit, and unconditional. Richard on 
Insurance, (3d Ed.) p. 384. A 

[3] The so-called letter of cancellation, of June 28th, from the 
state agents, does not stand this test. Claiming the then rate to 
be inadequate and regretting the necessity of ret.ring defendant’s 
policy, the letter proposes a rate deemed adequate and suggests 
negotiations upon that basis, offering to take the matter up with 
“our company” if the suggestion is acceptable, “or otherwise” 
(in case they are not advised it is acceptable) “we are obliged to 
give notice. * * * Awaiting your early advices, should our 
suggestion*meet with your approval, we remain,” etc. “Or” and 
“otherwise,” in the connection used, have substantially the same 
meaning (suggesting “on the other hand”), and their joint use, 
strictly speaking, only amounts to emphasizing by redundance 
the thought conveyed. They serve to so disjunctively co-ordinate 
the two propos:tions that each in turn excludes the other, and 
obscures certainty as to either. That it was not intended by the 
man who wrote it as final and unconditional is indicated by his 
statement :— 

“We were perfectly willing on that morning to let the policy 
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run on until August 4th. It was Jacobson that gave me directions ° 


that I should let it expire on June 28th.” 


This points in the finality to a transaction of surrender by mu- 
tual agreement rather than of arbitrary cancellation. 

Plaintiff’s claim is that a material false representation as to 
previous insurance rendered its policy to defendant void from 
the beg.nning. Upon this proposition it was said long ago, in 
Carter vs. Boehm, 3 Burr. 1905 :— - 

“The question, therefore, must always be, ‘whether there was, 
under all the circumstances at the time the policy was underwrit- 
ten, a fair representation, or a concealment, fraudulent, if de- 
signed, or, though not designed, varying materially the object of 
the policy, and changing the risk understood to be run.’ ” 


The alleged false representation in this case falls far short of 
measuring up to those requ.rements. For the reasons stated, we 
are unable to conclude that there was an unconditional, distinct, 
and peremptory notice given defendant of cancellation of the 
London Company’s policy, or that the statement in defendant’s 
application to plaintiff, as written by the latter’s state agent, was 
false and fraudulent. 

The judgment is affirmed. 

The late Justice McAlvay took no part in this decision. 


SUPREME COURT OF RHODE ISLAND. 


GRAND LODGE, A. O. U. W., or Ruope IsLanp, 
vs. 


MASSACHUSETTS BONDING & INS. CO. (No. 4784.)* 


1. INSURANCE—GUARANTY BOND—AVOIDANCE OF POLICY— 
BREACH OF WARRANTY. 


Plaintiff, an order of united workmen, in March, 1910, made written ap- 
plication for a bond for its recorder, stating that his accounts had 
been examined to Janvary and found correct, and defendant issued 
a bond providing that it was issued in consideration of the employer’s 
statements that it had made, by duly authorized representatives, cer- 
tain statements as to the employee, his duties, accounts, etc., agreed to 
be material, that sch statements were warranted to be true, and that, 
if any such statement was false, or if the employer should at any 
time make any false statement or suppress any fact regarding the 
employee, his accounts, etc., the bond should be void, and the bond 
was renewed for each of the two succeeding years upon the p‘ain- 
tiff’s certificate that the accounts of the recorder had been examined 


* Decision rendered, July 9, 1915. 94 Atl. Rep. 859. 
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and found correct. The recorder was a defaulter when the original 
bond was executed, and continued in default during the period cov- 
ered by the bond, though the examination required by the bond would 
have disclosed his default. Held that, regardless of intentional fraud 
or deceit, there was a breach of warranty which avoided the policy, 
so that a verdict was properly directed for the defendant. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


oe —— ee INSURANCE—WHAT LAW GOV- 


Where the application for a guaranty bond was made through a resident 
agent of a Massachusetts company, and the bond, prepared at the 
home office, was sent to the agent with authority to deliver it to the 
insured in Rhode Island, the contract was made in such state, and 
the Massachusetts statute affecting the bond was inadmissible. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Charles F. Stearns, Judge. 

Action by the Grand Lodge, A. O. U. W., of Rhode Island, against 
the Massachusetts Bonding & Insurance Company. Verdict for defendant, 
and plaintiff excepts. Exceptions overruled, and case remitted with direc- 
tion to enter judgment on the verdict. 


John H. Slattery and John L. Curran, both of Providence, for 
Plaintiff. 
Fitzgerald & Higgins, of Providence, for Defendant. 


VINCENT, J. 

This is an action of debt on bond brought by the Grand I odge, 
Ancient Order of United Workmen, of Rhode Island, a corpora- 
tion organized under the laws of Rhode Island, against the 
Massachusetts Bonding & Insurance Company, a corporation 
organized under the laws of the state of Massachusetts, to re- 
cover the losses sustained by the plaintiff through the defalcation 
of one of its officers. At the trial of the case in the superior 
court, upon the conclusion of the testimony, the court directed 
a verdict for the defendant. The case is now before us on the 
plaintiff’s bill of exceptions, such exceptions being as follows :— 

“First. That the justice presiding during said trial erred in 
his ruling that the contract in issue in said case was a Rhode 
Island contract, and in excluding the offer of plaintiff to intro- 
duce in evidence the statute of Massachusetts. * * * 

“Second. ‘That the justice presiding at the trial of said case 
erred in refusing to exclude testimony as to other bonds than 
those in the suit. * * * 

“Third. That the justice presiding at said trial erred in de- 
nying plaintiff's motion for a direction of verdict. * * * 

“Fourth. ‘That the justice presiding at said trial erred in 
granting defendant’s motion to direct a verdict for de- 
fendant. * * *” 


The bond in question was originally given on March 18, 1910, 
for one year, and was continued in force from March, 1911, to 
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March, 1912, and again from March, 1912, to March, 1913. 
This bond and the several continuances thereof were designed 
and intended to secure the plaintiff against any loss, to the 
amount of $6,000, which it might sustain by or through the per- 
sonal dishonesty of certain of its officers therein named, including 
one J. Irving Davis, its Grand Recorder. 

On March 17, 1910, the plaintiff made an application in writ- 
ing to the defendant company for the bond, making therein cer- 
tain statements as to the duties to be performed by the Grand 
Recorder; the amount of money that he would be required to 
handle; the manner in which all funds received by him should 
be disposed of; and the manner and frequency with which his 
books and accounts would be examined and audited by an audit- 
ing committee. This application also contained the further state- 
ment that the accounts of the said J. Irving Davis had been ex- 
amined up to January 26, 1910, and found to be correct in every 
respect. Upon this application the bond was issued on March 
18, 1910, and was continued upon the same terms and conditions 
for the two years succeeding. Upon each renewal or extension 
of the bond, the plaintiff certified that the books and accounts 
of the said Davis had been examined and found correct in every 
respect. 

According to the terms of the bond the same was given— 

“in consideration of a premium computed at an agreed rate, and 
in further consideration of the statements made by the employer 
to the company, and of the covenants on the part of the employer 
hereinafter contained.” 

Among the covenants appearing later in the bond we find the 
following :— 

“It is agreed that the employer has made, or caused to be made, 
by a duly authorized representative, to the company, certain 
statements in writing of and concerning each of the employees 
named in the schedule, their respective duties, accounts, financial 
condition, character, habits, and other matters, and shall make 
or cause to be made, by a duly authorized representative, like 
statements as to all new employees, all of which are agreed to be 
material to the risk, and to have influenced the company to exe- 
cute the bond, and subsequent acceptance hereunder; and, if the 
employer be a corporation, lodge, or other association, that said 
statements were known to, and duly authorized by, the board of 
directors or trustees of the employer, and each, every, and all 
of the matter and things so stated to the company, or at any 
time, prior to the execution hereof, or any acceptance hereunder, 
are warranted by the employer to be true; and if any of such 
statements be false or untrue in any particular, or if such state- 
ments be not known to, and duly authorized by, the board of 
directors or trustees of the employer, as above stated, or if the 
employer shall at any time, when inquired by the company, make 
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any false statement or suppress any fact regarding any employee, 
his duties, accounts, financial condition, character, hab.ts, or 
other matters inquired about, or if the employer at the time of 
making claim for, or proof of, any loss alleged to have been sus- 
tained, shall make any misstatement or suppress any fact af- 
fecting the rights*or material to be considered in determining 
the liability of the company under this bond, then this bond shall 
be absolutely null and void, and the company shall not be liable 
for any loss sustained by the employer.” 

J. Irving Davis, for many years prior to the giving of the bond 
of March 18, 1910, had been the Grand Recorder of the plaintiff. 
In September, 1912, during the third year covered by the bond, 
it was discovered that Davis was a defaulter in a very large 
amount; that he had been a defaulter for some years, and was 
a defaulter at the time the original bond was given; and that 
his defalcations had continued during the period covered by the 
bond, in each year of which they amounted to a sum exceeding 


,000. 

[1] The plaintiff’s contention is, in brief, that inasmuch as its 
false statements did not arise from any intentional fraud or de- 
ceit, but simply from its neglect to make a sufficiently careful 
and thorough eaxmination of the books and accounts of its 
Grand Recorder to detect his defalcations, the defendant cannot 
avoid its liability on the bond; in other words, that the bond is 
not to be avoided by reason of the negligence or improper con- 
duct of the officers or agents of the plaintiff, upon whom de- 
volved the duty of examination, nor by reason of its failure to 
perform mere promissory statements assuming the performance 
of duties on the part of its employees or agents. 

In the present case the plaintiff obtained the bond on March 
18, 1910, upon the representation in its application that the ac- 
counts of Davis had been examined as of January 26, 1910, and 
found to be correct in every respect; that he had always faith- 
fully and punctually accounted for all money and property; 
that he had always had proper securities and funds on hand to 
balance his accounts; that there was no shortage due; that he 
had never been short in his accounts; and that his books and 
accounts would be audited and verified with funds in hand or 
in bank, at least every two months. The application contained 
an agreement on the part of the plaintiff that these answers 
should be warranties, and should constitute the basis of and 
form a part of the bond or any continuation thereof. 

It is admitted that Davis had been a defaulter since 1°06, and 
that at the t-me of the original application for the bond he was 
in default in the sum of $22,000 and upwards; that his defal- 
cations continued down to September 26, 1912, reaching ap- 
proximately the sum of $51,000. As to the amount of the def- 
alcations prior to the date of the bond, it is sufficient to say 
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that the bond purports to and does, by its terms, secure the plain- 
tiff from loss during a definite period therein named, and is in 
no way retroactive. Besides, it is expressly stipulated in the 
contract that the defendant shall not be liable for anything due 
and owing from any employee to the employer prior to the term 
of the bond. It is also admitted that neither the plaintiff nor 
any one representing it ever verified at the bank the amount of 
funds and securities at any time from 1906 to September 26, 
1912. The members of the finance committee, upon whom de- 
volved the duty of examining and verifying the books and ac- 
counts of Davis, testified that they regularly audited such books 
and accounts as presented to them by him, and that they never at 
any time from 1905 to September, 1912, visited or obtained from 
the bank any statement of the plaintiff’s account for the purpose 
of verifying the account of the Recorder. It was'a part of the 
plaintiff’s contract to compare the accounts of its Recorder with 
the balance in bank, and, in the exercise of ordinary care, such 
comparison could not be omitted. Had this been done the def- 
alcation could have been readily and easily discovered. 

The plaintiff has not only failed to observe the clear obliga- 
tions of its contract, but its failure to do so, according to its own 
witnesses, was due to its own gross negligence. The plaintiff 
cites numerous authorities in support of its contention which 
upon examination do not seem to us to bear directly upon the 
questions presented by the case at bar. In considering this con- 
tention and the numerous cases which the plaintiff has cited in 
support thereof, it must be borne in mind that the contract be- 
tween the parties entails upon the plaintiff the performance of 
certain specific duties as a part thereof. The duty which the 
plaintiff has taken upon itself under the contract to examine the 
books and accounts of Davis at certain intervals and to compare 
the same with the balance in bank for the purpose of detecting 
any shortage or discrepancy, is, as the contract sets forth, ma- 
terial to the risk and a part of the consideration for the execu- 
tion and delivery of the bond on the part of the defendant. The 
plaintiff also, in and by the contract, warrants the truth of all 
and each of the matters and things stated by it regarding the em- 
ployees named in its schedule, whether such statements were 
made prior to or upon the execution of the bond, and agrees that, 
if any of such statements be false or untrue in any particular, 
the defendant shall not be liable. Many of the authorities cited 
by the plaintiff do not seem to us, upon examination, to have any 
direct bearing upon the question presented by the case at bar. 
The plaint.ff cites a number of cases to the effect that the failure 
of an officer of a corporation to examine the accounts of an- 
other officer, under a provision of the by-laws of such corpora- 
tion, will not be sufficient to relieve the surety of liability on the 
bond. Such is not the question here. A brief reference to some 
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of the other cases cited by the plaintiff will suffice to show their 
inapplicability to the case at bar. 

In Pittsburgh, etc., R. R. vs. Shaeffer, 59 Pa. St. 350, it was 
held that the neglect of a railroad employee to make certain re- 
ports to an auditor, as prescribed by the rules of the company, 
would not discharge a bond. In Fidelity Company vs. Gate City 
Bank, 97 Ga. 634, 25 S. E. 392, 33 L. R. A. 821, 54 Am. St. 
Rep. 440, the contract required the defendant to give notice to 
the company upon the discovery of any fraud or dishonesty on 
the part of its employee, but the contract contained nothing mak- 
ing it incumbent upon the bank to exercise any diligence in the 
matter or to supervise the conduct of the employee. The court 
held that the knowledge of a coemployee that the insured was 
dishonest could not be imputed to the bank, and the payment of 
the bond coufd not be avoided. In Gilliat vs. Pawtucket M. IF. 
Ins. Co., 8 R. I. 282, 91 Am. Dec. 229, the defendant sought to 
avoid the payment of an insurance policy on the ground that the 
applicant for insurance had undertaken to maintain a force pump 
and an abundance of water, which he had failed to do. The 
question in the application for insurance was, “What are the 
facilities for extinguishing fires?” to which the answer was 
given, “Force pump and abundance of water.” It was not 
claimed that the statement was untrue at the time it was made, 
and the court held that, in the absence of any promise or guar- 
anty that the conditions specified as existing at the time of the 
application would be maintained in the future, the verdict of 
the jury for the plaintiff should not be set aside. In Nationa! 
Bank vs. Insurance Co., 95 U. S. 673, 24 L. Ed. 563, it was held 
that an overestimate of the value of property by the insured 
which was not intentional would not vitiate.the policy. In 
Moulor vs. American Life Ins. Co., 111 U. S. 335, 4 Sup. Ct. 466, 
28 L,. Ed. 447, it was held that, where an applicant for insurance 
innocently stated that he had never had a certain disease, he not 
knowing otherwise, the falsity of the statement would not be 
sufficient to avoid the policy. In Guarantee Co. of North 
America vs. Mechanics’ Savings Bank & Trust Co., 80 Fed. 
766, 26 C. C. A. 146, it was held that the obligor on a bond is not 
released from liability by the want of even ordinary prudence on 
the part of the assured in lessening the risk, unless he expressly 
stipulates therefor. In Building & Loan Ass’n vs. U. S. Fidelity 
& Guarantee Co., 118 Iowa 729, 92 N. W. 686, it was held that 
the statement of the president of the company that the accounts 
of an employee were correct in every respect, purporting to be 
a statement made to the best of his knowledge and belief, would 
not, though untrue, relieve the surety company from liability. 
In Towle vs. National Guardian Assurance Co., 3 Giff. 42, it was 
held that there should be a recovery on the policy on the ground 
that the alleged false representations had been shown to have 
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been fairly and honestly made and to have been substantially 
correct. The plaintiff also refers to the case of Sweeney vs. 
Met. Life Ins. Co., 19 R. I. 171, 36 Atl. 9, 38 L. R. A. 297, 
61 Am, St. Rep. 751, as recognizing the doctrine that statements 
im a policy which by their nature cannot lie wholly within the 
knowledge of the insured are not to be taken as warranties, but 
the court simply mentions that question as one which need not 
be decided in that case. In the case of Atlas Bank vs. Brownell 
et al., 9 R. I. 168, 11 Am. Rep. 231, the sureties on a cashier’s 
bond sought to avoid liability on the ground that the directors 
had failed to inform them relative to the personal habits of the 
eashier without any inquiry on the part of the sureties. The 
court held that the mere giving and accepting of the surety bond 
was not a relation sufficiently confidential to impose upon the 
directors that duty. In Jerrett vs. John Hancock Mut. Life Ins. 
Co., 18 R. I. 754, 30 Atl. 793, it was held that, when the policy 
expressly made the application a part thereof, and it was also 
stipulated therein that, if the statements or answers in the ap- 
plication were in any respect untrue, the policy should be void, 
an answer given by the applicant that no members of his imme- 
diate family had died of consumption, which answer the appli- 
cant knew to be false, was sufficient to avoid the policy. 

None of these cases have any bearing upon the questions aris- 
ing under the special provisions contained in the contract here 
making it incumbent upon the plaintiff to perform certain duties 
which it is agreed are material to the contract. None of them sup- 
port the contention of the plaintiff that the statements in its 
application and the provisions of the contract are not warranties, 
or that they are not statements upon which the contract was 
based, 

The plaintiff also cites other cases which may demand a more 
extended discussion and consideration. 

In Remington vs. Fidelity & Deposit Co., 27 Wash. 429, 67 
Pac. 989, the plaintiff employed one Bishop as cashier and book- 
keeper, and required him to give a bond against dishonesty 
which was furnished by the defendant for the term of one year. 
At the expiration of that period the bond was renewed upon the 
certificate of the plaintiff that the accounts of Bishop had been 
examined and found to be correct in every respect, and that all 
moneys had been accounted for. At the time this certificate was 
given Bishop had embezzled certain funds belonging to the 
plaintiff. It appeared from the evidence that during the time 
of Bishop’s employment regular monthly examinations of his 
accounts were made in accordance with the agreement of the 
plaintiff, the last examination having been made four days prior 
to the date of the certificate which led to the renewal of the bond, 
and that such examination was of the same character as the 
former examinations; that at the time of making the certificate 
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the plaintiff had no knowledge or suspicion of any default; that 
he had no means of determining there was any default on the 
part of Bishop, without an expert examination of all his accounts 
and transactions, which would require an expert bookkeeper, and 
which the plaintiff himself was not competent to make; and 
that the certificate appeared to be made in good faith and with- 
out any fault on the part of the plaintiff. The court held that, 
under these circumstances, the certificate was a representation 
of a fact, and not a warranty. ‘This case is not only widely dif- 
ferent in its circumstances from the case at bar, but the contract 
failed to specify any method of examination which the plaintiff 
omitted, and which would have been certain to have detected the 
embezzlement. 

In the case of American Bonding Co. vs. Spokane Building & 
Loan Soc., 130 Fed. 737; 65 C. C. A. 121, it was held: (1) That 
where it was provided by statute that all corporate management 
should be vested in a board of trustees, and the application for 
fidelity insurance stated that the secretary insured derived his 
authority from the board of trustees, knowledge on the part of 
a single officer, trustee, or the president of the association that 
the secretary was indebted to it at the time the policy was is- 
sued could not be imputed to the corporation without proof that 
the officer’s knowledge had been communicated to the board; 
and (2) that where the bond provided that all representations 
made by the employer to the surety were warranted by the em- 
ployer to be true, and that the employee had not, to the knowl- 
edge of the employer or its officers, been in arrears or a de- 
faulter, such statement did not constitute a warranty, but only 
that he was not indebted to the association to the knowledge of 
the association or its officers. - 

In Phoenix Assurance Co. of London vs. Munger Improved 
Cotton Machine Mfg. Co., 92 Tex. 297, 49 S. W. 222, the gist 
of the decision is that the erroneous statements of the insured 
as to immaterial matters will not be held to be warranties, and 
that the contract should not be construed as evidencing the in- 
tention of the parties to make the policy wholly inoperative in 
case either of the statements made should not be literally true, 
where there is ground for the construction that they did not in- 
tend such a result to follow, in the event that the statement 
should be untrue in some immaterial particular. 

The case of the Aitna Ins. Co. vs. Simmons, 49 Neb. 811, 69 
N. W. 125, is to the effect that an overestimate by the insured 
as to the value of his property, unless shown to have been 
fraudulently made, or a misstatement as to matters not material 
to the risk, will not be considered as warranties to the avoidance 
of the policy. 

We do not find from an examination of all the cases cited by 
the plaintiff that there is any clear or substantial authority sus- 
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taining the position which it takes. The great weight of author- 
ity seems to us to sustain the action of the trial court in direct- 
ing a verdict for the defendant. 

In Sweeney vs. Met. Life Ins. Co., 19 R. I. 171, 36 Atl. 9, 
38 L. R. A. 297, 61 Am. St. Rep. 751, the answers and state- 
ments in the printed and written applications for the policies 
were made a part of the contract by the terms of the policies 
issued by the defendant. ‘The applicant declared and warranted 
that the representations and answers made were strictly correct 
and wholly true; that they should form the basis and become part 
of the contract of insurance; and that any untrue answer would 
render the policy void. The court said :— 

That “the above provisions constitute a warranty of the truth 
of the statments in the application, so far as they rest upon the 
applicant’s own knowledge, 1s beyond question.” 

In Glidden vs. U, S. Fidelity & Guaranty Co., 198 Mass. 109, 
84 N. S. 143, the defendant issued its bond insuring the honesty 
of one Sutherland, a clerk. At the time the bond was issued 
Sutherland was short in his accounts, though the fact was un- 
known to the plaintiff. The bond was issued upon the faith of 
certain statements in writing made by the plaintiff which ‘were 
material to the defendant's undertaking, including the statement 
that upon an examiriation, made about a week previous to the 
issuing of the bond, Sutherland's accounts had been found cor- 
rect in every respect, and that he was‘not in arrears. The su- 
perior court directed a verdict for the defendant, and the Su- 
preme Court upon consideration of that action said :— 

“Manifestly the plaintiff's statement that he had examined 
Sutherland’s accounts on October 31, 1900, a week before the 
date of the defendant’s bond, and found them correct in every 
respect up to that date, was material to the defendant’s under- 
taking. It bore directly upon the nature and extent of the risk 
which the defendant agreed to bear; and if, in fact, this repre- 
sentation was false, whether intentionally or from honest mis- 
take on the part of the plaintiff, it plainly increased the risk, and 
the plaintiff could not hold the defendant to the agreement 
which it had made upon the faith of this statement among others. 
* * * There is no question made that Sutherland was at this 
time a defaulter to a large amount, and that a proper examina- 
tion of his accounts would have disclosed the fact. Under these 
circumstances, it was the right of the defendant to have a verdict 
ordered in its favor.” 


In Guarantee Co. vs. National Bank, 95 Va. 480, 28 S. E. 909, 
the plea alleged that the Guarantee Company was induced to 
‘execute the bond as surety for one Hamner, as teller of the 
-bank, by the positive representation in writing made to it by the 
bank that Hamner was never in arrears or default to the bank; 
that his books and accounts, including cash securities and 
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vouchers, were last examined in December, 1893, by a committee 
of the bank’s directors; that they were found to be correct. 
The plea further stated that, but for these representations, it 
would not have executed the bond, and also stated that these 
representations were false; that Hamner was at that time, and 
had been for a long period prior thereto, a defaulter and largely 
in arrears to the bank; and that, if a proper examination of his 
books and accounts had been made in December, 1893, the def- 
alcation would have been discovered. The Supreme Court of 
Virginia, in deciding this case, said :— 

“These alleged representations were of existing facts, were 
material, and presumably within the peculiar knowledge of the 
bank and its officers, and constituted an inducement to the Guar- 
antee Company, on which it had the right to rely, to execute the 
bond. It was immaterial whether the plaintiff knew that they 
were false, or honestly believed them to be true. If a party in- 
nocently misrepresent a material fact by mistake, the effect is 
the same on the party who is misled by it as if he who innocently 
made the misrepresentation knew it to be positively false. The 
real question in such a case is not what the party making the 
representation knew or believed, but was the representation false, 
and the other party misled by it.” 

In Warren Deposit Bank vs. Fidelity & Deposit Co., 116 Ky. 
38, 74S. W. 111, the bond was issued to protect the plaintiff 
against the pecuniary loss of one Porter. The employer’s state- 
ment contained the following :— 

“It is agreed that the above answers are to be taken as condi- 
tions precedent and as the basis of the said bond applied for, or 
any renewal or continuation of the same that may be issued by 
the Fidelity & Deposit Company of Maryland to the under- 
signed upon the person above named.” 

This statement of the plaintiff declared Porter had uniformly 
given satisfaction in his personal conduct and habits; that his 
accounts were correctly kept, and that he had made proper state- 
ments of all cash and securities intrusted to his care; that his 
books and accounts, including cash, securities, and vouchers, 
were last inspected and examined by the board of directors on 
September 6, 1899 (shortly before the bond was issued) ; that 
they were at that time correct and proper; and that there were 
securities and funds on hand to balance. ‘These statements were 
false, and Porter was at the time a defaulter to the extent of 
about $30,000. The plaintiff made the statements in good faith, 
not knowing of Porter’s dishonesty. The Supreme Court of 
Virginia declared that the falsity of these statements was fatal 
to an action upon the bond. “That these misrepresentations 
were material to the risk in this case there can be no manner of 
doubt; that they were indisputably false is equally clear. 
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Whether they were fraudulent or not is not, therefore, particu- 
larly material.” 

U. S. Fidelity & Guaranty Co. vs. Downey, 38 Colo. 414, 88 
Pac. 541, 10 L. R. A. (N. S.) 323, 120 Am. St. Rep. 128, was 
an action brought to recover $1,000, with interest, upon an in- 
demnity bond executed by the guaranty company in favor of 
Ouray Miners’ Union No. 15, Western Federation of Miners. 
It was given to secure the faithful discharge of duty by one John 
M., Hogue, secretary-treasurer of the union. In the application 
made for the bond, among other representations, the following 
appear :— 

“Q. How often will his books and accounts be examined and 
verified with funds and property on hand and in bank? A. Every 
three months. Q. By whom will this be done? A. By the board 
of directors—three persons. 

“The foregoing answers, statements, and representations are 
hereby warranted to be true and correct, and it is hereby agreed 
on behalf of this body, or association, in consideration of the 
execution of said bond, that throughout the continuance thereof 
the checks and supervisions above described shall be faithfully 
observed, and that the business of said body, or association, shall 
continue to be managed and conducted as above set forth. The 
above answers, statements, and representations are to be con- 
sidered warranties, and they shall form the basis of the guaranty 
hereby applied for.” 


No proper verification of Hogue’s accounts by comparing them 
with the money in bank was ever made. ‘The court said :— 

“Nothing of this nature was done or attempted to be done 
by the trustees, so that there was an absolute breach of the con- 
tract made by the union which was the inducement offered de- 
fendant for making the bond. The union, having failed to do 
that which it was compelled to do under its agreement, released 
the appellant from all liability under the bond. * * * In the 
bond it is expressly asserted by the obligor that the answers to 
these questions were deemed material. As we have seen, they 
were material, to the risk as a matter of fact, and, as a matter of 
law, the obligor relied upon them, and had the right to rely upon 
them, and presumably the company would have issued the policy 
had the obligee not made the answers as it did. In any event, 
whether the bond would have been entered into under other or 
different circumstances or not is immaterial. ‘The plaintiff ac- 
cepted this bond under these conditions and under the agreement 
to do that which it failed to do, and, as a consequence, could not 
recover.” 

In Rice vs. Fidelity & Deposit Co., 103 Fed. 427, 43 C. C. A. 
270, the bond was for the term of one year, and was by renewals 
extended to three years, and was given to secure the honesty of 
one Walter J. Perry in the employ of the plaintiff. The plaintiff 
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claimed that from September 27, 1895, to July 25, 1898, Perry 
had been guilty of numerous acts of dishonesty against which the 
bond promised indemnity. ‘These acts consisted chiefly in the 
drawing of funds by Perry from the bank and the misappropri- 
ation of the funds so withdrawn. ‘The defendant pleaded that the 
plaintiff had agreed that all checks drawn by Perry on their ac- 
count should be countersigned by their bookkeeper, John W. 
Gribble, and that they had entirely failed to keep this stipulation 
of their contract. The plaintiff contended that the statement 
that said checks should be countersigned was a representation, 
and not a warranty, and hence a failure to comply with it was 
no defense to the action, unless the statement was not only false, 
but fraudulent and material to the risk. The contract contained 
the statement :— 

“Tt is agreed that the above answers are to be taken as con- 
ditions precedent and as the basis of the said bond applied for, 
or any renewal or continuation of the same.” 

The bond was delivered before any acts of fraud had been 
committed by Perry. It contained this clause :— 

“Whereas, the employer has delivered to the Fidelity & De- 
posit Company of Maryland * * * a statement in writing 
relative to the duties, responsibilities, and check to be used upon 
the employee in said position and other matters: Now, there- 
fore, in consideration of the sum of one hundred dollars, * * * 
and upon the faith of the said statement as aforesaid by the em- 
ployer, it is hereby agreed and declared that the company will 
indemnify the obligees on certain conditions named in the bond.” 

The court said :— 

“A written statement made by the employers to obligor in a bond 
of indemnity against the dishonest acts of their employee to the 
effect that they will invariably apply certain checks to his action, 
which the parties expressly agree, by the statement itself and by 
the bond, shall be the basis of the latter, and a condition prece- 
dent to a recovery upon it, is of the nature of a warranty, and 
not of a representation, and a failure to comply with the promise 
it contains is fatal to an action upon the bond.” 

In Hunt vs. Fidelity & Casualty Co., 99 Fed. 242, 39 C. C. A. 
496, the court directed a verdict for the defendant. ‘The action 
was brought upon a policy of insurance issued by the defendant 
to the People’s Fire Insurance Company of Manchester, N. H., 
to indemnify it against loss which might occur through the em- 
bezzlement of one Kingman. ‘The policy was issued upon a 
declaration signed by assured, containing statements in the form 
of answers to questions relative to the subject-matter of the 
policy. The statements were, by the terms of the policy, to “con- 
stitute an essential part and form the basis of the contract.” It 
was also stated that the answers were true, to the best of the 
knowledge and belief of the assured, and were to be taken as the 
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basis of the contract between the insurer and the assured. Among 
such statements, it appeared that the assured represented that 
money would come to Kingman’s hands in the regular course of 
business for transmission to the company; that the largest sum 
he would hold at any one time would be two months’ premiums, 
which would be paid to the assured’s representative; that said 
moneys would be deposited in bank as collected; and that King- 
man’s accounts would be compared and verified with cash and 
vouchers every month. The defendant alleged that the above 
statements were false and untrue, and that the promises and 
agreements made by the assured were not fulfilled. The assured 
did not at any time compare and verify the cash in its agent’s 
hands, or his bank balance, with the accounts and voucher kept 
by him. The court said :— 

“The promissory statement, having been made part of the 
contract between the parties, by the terms both of the policy and 
the declaration, was, in effect, a warranty, which the assured was 
bound to fulfill in substance and according to its meaning. 
* * * ‘It is quite immaterial that the statement is not called 
a ‘warranty.’ It is a stipulation embodied in the contract, by the 
words of the policy, for the performance of future acts, and, as 
such, it is an express warranty. * * * Undoubtedly, the 
language in the-declaration that the answers were true, to the 
best of the knowledge and belief of the assured, qualifies the 
effect of several of the warranties, restraining them to a breach 
of such representations as were not honestly made by the assured. 
Several of the statements were in respect to facts existing at 
the time or previously. As to those the assured did not stipulate 
unconditionally. But the language has no reference to the war- 
ranties for the performance of subsequent acts, because, as ap- 
plied to them, it would be meaningless. * * * In ruling that 
the promise of the assured had not been fulfilled, and that the 
defendant was therefore entitled to a verdict, the court was 
clearly correct.” 


In Guarantee Co. vs. Mechanics’ Savings Bank, 183 U. S. 402, 


22 Sup. Ct. 124, 46 L. Ed. 253, the bank, in seeking to recover on 
a bond, undertook to argue that, if the bond were susceptible of 
two constructions, one favorable to the bank, and the other 
favorable to the surety company, the former, if consistent with 
the objects for which the bond was given, must be adopted, for 
the reason that the instrument was drawn by the attorneys and 
agents of the surety company. The Supreme Court of the United 
States, through Chief Justice Fuller, said :— 

“But this rule cannot be availed of to refine away terms of a 
contract expressed with sufficient clearness to convey the plain 
meaning of the parties, and embodying requirements compliance 
with which is made the condition to liability thereon.” 


It seems to us unnecessary to refer to further cases of similar 
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import in order to show the trend of authority in this country 
upon the questions at issue. As the court said in its opinion in 
Jefferies vs. Life Ins. Co., 22 Wall. 47, 22 L. Ed. 833, quoted 
with approval by this court in Sweeney vs. Met. Life Ins. Co., 
supra :— 

“Many cases may be found which hold that, where false an- 
swers are made to inquiries which do not relate to the risk, the 
policy is not necessarily avoided unless they influenced the mind 
of the company, and that whether they are material is for the de- 
termination of the jury. But we know of no respectable au- 
thority which so holds, where it is expressly covenanted as a 
condition of liability that the statements and declarations made 
in the application are true, and when the truth of such statements 
forms the basis of the contract.” 


The statements made by the plaintiff were vital and material 
to the risk. They were the inducements which, operating upon 
the defendant, brought about on its part the execution of the 
contract. ‘They were by the terms of the contract warranties. 
No surety company would ever consider the bonding of a de- 
faulter or embezzler. The main facts in the case are covered by 
a written stipulation of the parties and by undisputed evidence. 
We think that there was no error on the part of the trial court 
in directing a verdict for the defendant. 

[2] The plaintiff took an exception to the ruling of the trial 
court refusing to permit the introduction of the statute of Massa- 
chusetts. The plaintiff offered the statute in evidence, claiming 
that the contract was made in Massachusetts, and was therefore 
governed by the laws of that state, and not by the laws of Rhode 
Island. ‘The statute was excluded, and an exception was taken. 
The application for the bond appears to have been made through 
a resident agent of the defendant company, and the bond itself, 
after having been prepared at the home office of the company in 
Massachusetts, was transmitted by mail to the agent here, who 
was empowered to deliver or withhold it in his discretion. We 
think that the statute was properly excluded, on the ground that 
the contract was made in Rhode Island. 

The plaintiff also excepted to the admission of testimony to 
the effect that the defendant company has more than one form of 
bond which it issues upon applications like the one made by the 
plaintiff. This testimony does not seem to us to have any im- 
portant bearing upon the questions which control the present 
case and need not be discussed. 

The plaintiff’s exceptions are all overruled, and the case is re- 
mitted to the superior court, with direction to enter judgment for 
the defendant on the verdict. 

Johnson, C. J., does not take part in the decision of this case. 





Misc.| Hooten et al. vs. State, for Use of Cross Co, 565 


HOOTEN er at. vs. STATE, ror Use or CROSS COUNTY 
ET AL. (No. 63.)* 


(Supreme Court of Arkansas.) 


7. INSURANCE—ACTS OF AGENTS—EVIDENCE-—SUFFI- 
CIENCY. 
In a suit on a bond purporting to have been issued by a surety company, 


evidence held insufficient to show that the surety company authorized 
execution of the bond. 


(For other cases, see Insurance, Cent. Dig. § 122; Dec. Dig. § 92.) 


8. INSURANCE— ACTS OF AGENTS — RATIFICATION — WHAT 
CONSTITUTES. 


Where a commercial surety company, as soon as it received information 
that its agents had attempted to issue an official bond without au- 
thority of the home office, repudiated the act of the agents, and in- 
formed the obligees that the act was unauthorized, and demanded a 
cancellation, there was no ratification. 


(For other cases, see Insurance, Cent. Dig. § 124; Dec. Dig. § 94.) 


Appeal from Cross Chancery Court; Edward D. Robertson, Chan- 
cellor. 

Action by the State of Arkansas, for the use of Cross County, against 
J. C. Hooten and others. From a decree for plaintiff, the named defendant 
and others appealed, and the State assigned cross-errors. Affirmed as 
to the appealing defendants, and reversed and rendered on the cross- 
errors assigned by the State. 


Allen Hughes, of Memphis, Tenn., for Appellants. 

Benj. Harris, of Harrisburg, Hawthorne & Hawthorne and Gordon 
Frierson, all of Jonesboro, M. P. Huddleston, of Paragould, Archer 
Wheatley, of Jonesboro, and Bradshaw, Rhoton & Helm, of Little Rock, 
for Appellees. 





* Decision rendered, June 21, 1915. 178 S. W. Rep. 310. 


MASSACHUSETTS BONDING & INSURANCE CO. vs. 
HOME LIFE & ACCIDENT CO. er at. (Nos. 24, 105.)* 


(Supreme Court of Arkansas.) 


1. INSURANCE—FIRE INSURANCE—CONTRACTS—VALIDITY. 


A fire insurance contract, valid in the state where made, is valid in Ar- 
kansas, where the property covered is located. 


(For other cases, see Insurance, Cent. Dig. §§ 173-175; Dec. Dig. § 125.) 


5 Decision rendered, May 31, 1915. Dissenting opinion, July 5, 1915. 178 
S. W. Rep. 314. 
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2. INSURANCE — CONTRACTS—VALIDITY—STATUTORY PRO- 
VISIONS. 


Kirby’s Dig. §§ 4371-4374, as amended by Laws 1905, p. 779, prohibiting 
insurance companies from allowing any nonresident to issue policies, 
or from paying any brokerage on account of any policies covering any 
property in the state, and authorizing revocation of the license of 
the company violating the act, do not avoid contracts of insurance 
made in another state on property situated in Arkansas, but such 
contracts are enforceable. 


(For other cases, see Insurance, Cent. Dig. §§ 28-32; Dec. Dig. § 24.) 


3. INSURANCE—FIRE INSURANCE—CONTRACTS—STATUTORY 
PROVISIONS. 


Kirby’s Dig. § 4339, providing that fire insurance companies shall give a 
bond to the state with sureties to be appointed by the auditor con- 
ditioned for prompt payment of claims, includes any valid contract of 
insurance issued to any person on property situated in the state and 
unaffected by sections 4371-4374, as amended by Laws 1905, p. 779, 
prohibiting insurance companies from allowing nonresidents to issue 
policies on property in the state or to pay commission thereon, sub- 
ject to a penalty for a violation thereof. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


4. INSURANCE—FIRE INSURANCE—BONDS—STATUTORY 
PROVISIONS. 


The court will assume that a surety on the bond of a fire insurance com- 
pany intended to execute the bond in compliance with Kirby’s Dig. 
§ 4339, unless to do so will be doing violence to the language of the 
bond. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


6. INSURANCE--FIRE INSURANCE—BONDS—TIME. 

Under Kirby’s Dig. § 4339, requiring the giving by fire insurance com- 
panies of bonds conditioned for payment of claims, and requiring 
that the bonds shall be renewed annually, when read in connection 
with sections 4337, 4338, requiring every insurance company, within 
sixty days after January lst, to file a statement of its business the 
preceding year, and to file at the same time a statement showing its 
net receipts for the year ending December 3lst preceding, and to pay 
a certain tax into the state treasury, on or before March lst, the day 
on which an annual renewal bond is given must be excluded in de- 
termining the time the bond will run, and, where a bond was re- 
newed on March Ist, that day must be excluded, and a loss occurring 
on the morning of March Ist of the year following is within the bond. 


(For other cases, see Insurance, Cent. Dig. § 7; Dec. Dig. § 8.) 


8. INSURANCE—NONPAYMENT OF LOSS—PENALTY—STATU- 
TORY PROVISIONS. 


Under Laws 1905, p. 308, § 1, providing that a fire insurance company, 
failing to pay a loss within the time prescribed in the policy after 
demand therefor, shall be liable to a penalty and attorney’s fees for 
collection for a loss, a company failing to pay a loss within the time 
specified in the policy after demand is liable for the penalty and at- 
torney’s fee, but, where no demand was made within the time speci- 
fied antil after a receiver of the insurance company was appointed, 
there could be no recovery therefor. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 
McCulloch, C. J., dissenting. 
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Appeal from Pulaski Chancery Court; John E. Martineau, Chancellor. 

Suit by the Massachusetts Bonding & Insurance Company against the 
Home Life & Accident Company and others. From a decree against 
plaintiff, it appeals. Affirmed. 


Bradshaw, Rhoton & Helm, of Little Rock, for Appellant. 

Rose, Hemingway, Cantrell, Loughborough & Miles and Cockrill & Ar- 
mistead, all of Little Rock, and McRae & Tompkins, of Prescott, for 
Appellees. 


GREAT EASTERN CASUALTY CO. vs. HAYNIE er AL. 
(No. 6017.)* 


(Court of Appeals of Georgia.) 


1. INSURANCE—ACTION AGAINST INSURER—VENUE—PROC- 
ESS—SERVICE. 


Prior to the amending act of 1902 (Acts 1902, p. 53), the Code provided 
that a suit could be instituted against any insurance company having 
agencies, or more than one place of doing business, in the county 
where the principal office of the company was located, or in any 
county where the insurance company had an agency or place of doing 
business, or in any county where such agency or place of doing busi- 
ness was located at the time the cause of action accrued or the con- 
tract was made out of which the said cause of action arose. Civil 
Code 1895, § 2145. The word “agency” was changed to “agent” by the 
act of 1902 (Civil Code 1910, § 2563); and since the passage of that 
act the venue of a suit against an insurance company is determined 
by the fact of the company having an “agent” or place of doing busi- 
ness in the county, and service is perfected upon the company by 
leaving a copy of the petition or writ with the agent. Civil Code 
1910, § 2564. 

(For other cases, see Insurance, Cent. Dig. §§ 1536-1539, 1572; Dec. Dig. 
§§ 618, 626.) 


2. INSURANCE—ACTION AGAINST INSURER— PROCESS— 
SERVICE ON AGENT. 


An authorized agent of an insurance company, who at the time the 
suit against the company was instituted, and at the time the cause 
of action accrued, and at the time of the making of the contract out 
of which the cause of action arose, was acting, under a state license 
from the Insurance Commissioner, as a state agent for the company, 
and had his headquarters and place of business as such agent in the 
county in which the suit was instituted, was such an agent of the 
insurance company that service upon him in that county was binding 
upon the defendant. Civ. Code 1910, §§ 2563, 2564; U.S. Casualty Co. 
vs. Newman, 137 Ga. 447, 73 S. E. 667; Jefferson Fire Ins. Co. vs. 
Brackin, 140 Ga. 637, 79 S. E. 467; A&tna Ins. Co. vs. Brigham, 120 Ga. 
926, 48 S. E. 348; Equity Life Ass’n vs. Gammon, 119 Ga. 271, 275, 


* Decision rendered, July 31, 1915. 85 S. E. Rep. 938. Syllabus by the 
Court. 
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46 S. E. 100; Reeves vs. Sou. Ry. Co., 121 Ga. 561, 565, 49 S. E. 674, 
70 L. R. A. 513, 2 Ann. Cas. 207. 

(a) This is true, although his contract with the defendant company did 
_not include the county in which the suit was brought, if, nevertheless, 
he then had in that county with the knowledge of the company his 
headquarters and his place of business for the transaction of the 
company’s business, and solicited and wrote insurance in that county 
for the company, with its knowledge and permission, under a contract 
with other agents of the company, who had a contract to write insur- 
ance for the company in that county (such other agents dividing their 
premiums with him upon the policies which he wrote in that company 
and on renewals thereof), and the company ratified his acts by accept- 
ing the premiums and issuing policies therefor. 

(b) It is immaterial that the agent served had in another county his legal 
residence for voting, etc., as indicated by the domicile of his family. 


(For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.) 


3. INSURANCE—ACTION AGAINST INSURER—PROCESS— 
SERVICE ON AGENT. 

As section 2564 of the Civil Code of 1910 provides a plain method of 
procuring service upon an insurance company in the county where the 
suit was brought, under the facts in this case, there was no necessity 
or authority for the issuance of a second original for service upon a 
person resident in another county, who had been designated by the 
defendant company as its agent and attorney upon whom service 
could be made. See U. S. Casualty Co. vs. Newman, supra. 

(For other cases, see Insurance, Cent. Dig. § 1572; Dec. Dig. § 626.) 

Russell, C. J., dissenting. 


Error from City Court of Miller County; Thos. H. Hill, Judge. 

Action by M. T. Haynie and others against the Great Eastern Casu- 
alty Company. Judgment for plaintiffs, and defendant brings error. 
Affirmed. 


Callaway, Howard & West, of Augusta, for Plaintiff in Error. 
Wm. H. Fleming, of Augusta, for Defendants in Error. 


~-————_ $e @_—_- -- 


SIMMONS vs. NATIONAL LIVE STOCK INS. CO. 
(No. 341.)* 
(Supreme Court of Michigan.) 


3. INSURANCE—LIVE STOCK INSURANCE—NOTIFICATION OF 
LOSS-—-SICKNESS OF ANIMAL—“FORTHWITH.” 


Where the insurance policy on a stallion provided that the perils indemni- 
fied against did not include death from any cause, where the insured 
did not render forthwith by telegraph or telephone to the company 
at its home office notice of any sickness or accident, where the stal- 
lion was taken ill at 8:30 p. m., November 28th, plaintiff and veter- 
inaries working over the animal all night, plaintiff sending a telegram 


* Decision rendered, July 23, 1915. 153 N. W, Rep. 696. 
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to the insurer at 8:30 a. m. the next morning, notifying it of the 
illness, which telegram was not actually sent until 11:30 a. m., and 
not received at the home office of the insurer until after 1 p. m., the 
sending was a reasonable compliance with the policy, since the term 
“forthwith” does not in all cases mean instanter, but often has a 
relative meaning’ of all reasonable celerity, or all reasonable dispatch, 
or with reasonable and proper diligence, depending on the circum- 
stance of each case. 

(For other cases, see Insurance, Cent. Dig. §§ 847-852, 854, 855; Dec. Dig. 
§ 334.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Forthwith. ) 


5. INSURANCE—LIVE STOCK INSURANCE—F ALSE FILLING OF 
APPLICATION BY AGENT. 


Where one applying for insurance truthfully states all the facts required 
by the application to the insurer’s agent, who fills out the application 
falsely and not in accordance with the applicant’s statements, and the 
latter does not read over the application, or have it read over to him, 
and has no reason to suspect disparity, he is not guilty of fraud, and 
may recover. 


(For other cases, see Insurance, Cent. Dig. § 557; Dec. Dig. § 262.) 


Error to Circuit Court, Gratiot County; Kelly S. Searl, Judge. 

Action by Orla J. Simmons against the National Live Stock Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 


McCall Bros., of Ithaca, and M. S. Meyberg, of Indianapolis, Ind., 
for Appellant. 

O. G. Tuttle, of Ithaca, and Edwin H. Lyon, of St. Johns, for Ap- 
pellee. 
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PHILADELPHIA PICKLING CO. vs. MARYLAND 
CASUALTY CO.* 


(Supreme Court of New Jersey.) 


1. INSURANCE—INDEMNITY INSURANCE—TIME FOR BRING- 
ING SUIT. 

Where an indemnity insurance policy provided for suit within ninety 
days after judgment satisfied, a payment of forty cents to the at- 
torney of the original plaintiff for satisfaction pieces and for can- 
celing the judgments is not sufficient to remove the bar of the limita- 
tion in the policy, since the payment was not one that plaintiff was 
obliged to make; 3 Comp. St. 1910, p. 2960, pl. 22 (2), requiring the 
attorney for the original plaintiff to enter satisfaction, and also since 
the payment was to the clerk of the court, and not to the plaintiff in 
the judgment. 

~~ _ cases, see Insurance, Cent. Dig. 8§ 1540, 1544-1550; Dec. Dig. 

) 


2. INSURANCE—CONSTRUCTION OF POLICY—TIME FOR 
BRINGING SUIT. 

Where an indemnity policy provides that action shall be brought within 
ninety days after judgment is paid and satisfied, satisfaction in fact 
and not entry of satisfaction upon record is contemplated. 

(For other cases, see Insurance, Cent. Dig. §§ 1540, 1544-1550; Dec. Dig. 
§ 622.) 


Action by the Philadelphia Pickling Company against the Maryland 
Casualty Company. There was a judgment for plaintiff, and defendant 
moves for a rule to show cause. Rule made absolute. 


Argued before Swayze, Parker, and Kalisch, JJ. 


Marshall Van Winkle and Richard F. Jones, both of Jersey City, for 
the Rule. 
Harvey Carr, of Camden, Opposed. 





* Decision rendered, February Term, 1915. 94 Atl. Rep. 889. 


Misc.] Bolen vs. State. 571 


BOLEN vs. STATE. (Nos. A-1911, A-1912.)* 
(Criminal Court of Appeals of Oklahoma.) 


1. INSURANCE—INSURANCE SOLICITORS—LICEN S ES—OP- 
ERATION OF STATUTE. 

A prosecution based on the following provision of section 3750, Snyder’s 
Compiled Laws of Oklahoma 1909, to wit: “* * * Whoever shall 
assume to act as such agent, or, unless a licensed broker, shall in any 
manner for compensation negotiate contracts of insurance on behalf 
of such corporation for a person other than himself, prior to the 
filing of such notices of appointment or after receiving notice of such 
finding of unsuitability, shall be subject to the penalties provided by 
this act for soliciting insurance without license’—penalizes and was 
intended to penalize persons who acted as insurance solicitors with- 
out license, and while acting in such capacity negotiated and con- 
cluded insurance contracts for compensation. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


2. INSURANCE—INSURANCE SOLICITORS ACTING WITHOUT 
LICENSE—INFORMATION—REQUISITES. 

An information based upon this provision must contain an allegation to 
the effect that such insurance contracts were negotiated for compen- 
sation. 


(For other cases, see Insurance, Cent. Dig. § 35; Dec. Dig. § 30.) 


Appeal from County Court, Beckham County; John C. Hendrix, 
Judge. 

S. B. Bolen was convicted of violating the insurance law, and ap- 
peals. Reversed. 


Choate & Smith, of Elk City, for Plaintiff in Error. 
C. J. Davenport, Asst. Atty. Gen., for the State. 


* Decision rendered, July 8, 1915. 149 Pac. Rep. 1074. Syllabus by the 
Court. 


-Oe® 





SMITH vs. NATIONAL SURETY CO.* 
(Supreme Court of Oregon.) 


3. INSURANCE— THEFT INSURANCE—COMPLAINT—SUFFI- 
CIENCY. 


A policy was conditioned for protection against direct loss by burglary, 
theft, or larceny of any property described in the schedule, occasioned 
by its felonious abstraction from the interior of the premises occu- 
pied by the insured. A complaint averred that while the policy was 
in force there was taken from insured’s apartment, without her con- 


* Decision rendered, July 6, 1915. 149 Pac. Rep. 1040. 
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sent, by one B., who surreptitiously and fraudulently obtained access 
to the apartment, jewelry of a value greater than $1,500, none of 
which had been recovered. It appeared that B. by misrepresentations 
acquired possession of the property, which he never returned. Held, 
that the complaint was sufficient to state a cause of action, there 
being under L. O. L. § 799 a presumption of ownership from in- 
sured’s possession and the complaint charging larceny, burglary, or 
theft rather than the obtaining of the property under false pretenses. 

(lor other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


6. INSURANCE—THEFT INSURANCE—ACTIONS—EVIDENCE. 

In an action on a theft policy to recover the value of jewels which were 
obtained from plaintiff by fraud, evidence of her reason for sur- 
rendering possession of the jewels was admissible to show that the 
property was really stolen. 

(For other cases, see Insurance, Cent. Dig. §§ 1689, 1690, 1694; Dec. Dig. 
§ 658.) 


Department 1. Appeal from Circuit Court, Multnomah County; 
Gustav Anderson, Judge. 

Action by Bessie Smith against the National Surety Company, a 
corporation. From a judgment for plaintiff, defendant appeals. Affirmed. 


Harrison Allen, of Portland (Griffith, Leiter & Allen, and T. S. 
Robinson, all of Portland, on the brief), for Appellant. 


C. E. S. Wood and Prescott Cookingham, both of Portland (Wood, 
Montague & Hunt, of Portland, on the brief), for Respondent. 
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LIFE. 
UNITED STATES CIRCUIT COURT OF APPEALS. 


EIcHTH CIRcUuIrT. 


RUSHING et au. 


vs. 


MANHATTAN LIFE INS. CO. or New Yorx. (No. 4204.)* 


2. INSURANCE—LIFE INSURANCE POLICY — CONSTRUCTION. 


The true meaning of the provisions of a policy of insurance signed by 
the officers of the company June 19, 1903, “that there shall be no 
contract of insurance until a policy shall have been issued by the 
company and manually received and accepted * * * during the 
good health of the person whose life is to be insured,” and that “this 
policy is to date from June 1, 1903,” is that there shall be no con- 
tract of insurance until and unless the policy is manually delivered 
to and accepted by the insured during his good health, and that if it 
is so delivered the term of insurance and the time of payment of the 
premiums shall be reckoned from June 1, 1903. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


In Error to the District Court of the United States for the Eastern 
District of Oklahoma; John C. Pollock, Judge. 

Action by G. M. Rushing and another, administrators of the estate 
of M. D. Sowell, deceased, against the Manhattan Life Insurance Com- 
may of New York. Judgment for defendant, and plaintiffs bring error. 
Affirmed. 


Before Sanborn and Smith, C. JJ., and Trieber, D. J. 


Marcus M. Parks, of Dallas, Tex. (Charles A. Cook, of Muskogee, 
‘Okla., on the brief), for Plaintiffs in Error. 

Harry L. Seay and Lee Richardson, both of Dallas, Tex., and B. 
Broaddus, of Muskogee, Okla. (Samford, Rapallo & Kennedy, of New 
York City, on the brief), for Defendant in Error. 


SANnpBorN, C. J. 

This is a writ of error to reverse a judgment in favor of the 
insurance company in an action on a policy upon the life of 
M. D. Sowell. The case was tried by a jury, and it is specified 
as error that the court, at the close of the trial, directed a ver- 
dict for the insurance company upon the facts proved, on the 
ground that the company never made the alleged contract of in- 
surance. Those facts were these :— 

On June 1, 1903, M. D. Sowell made a written application to 
the company for a policy of insurance on his life for $10,000, 
gave it to the local agent of the company, deposited with him $550, 


* Decision rendered, May 12, 1915. 224 Fed. Rep. 74. Syllabus by the 


‘Court. 
Vol. XLVI—39. 


? 
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the amount of the first annual premium, and took a receipt there- 
for, to the effect that this deposit should be applied on account 
of the first premium if the application should be accepted by the 
company and the policy should be issued and delivered in accord- 
ance with the terms of the application, but that otherwise the 
$550 should be returned to the applicant upon the surrender of 
the receipt. One of the terms of the application was :— 

“It is expressly agreed as follows, viz.: (1) That there shall 
be no contract of insurance until a policy shall have been issued 
by the company and manually received and accepted, subject to. 
the conditions therein and herein contained, during the good health 
of the person whose life is to be insured, and the first premium 

aid.” 

m The application, which was taken by the local agent in the 
Indian Territory, was forwarded to the home office of the com- 
pany in New York. On the 18th day of June, 1903, the company 
made and signed a printed policy of insurance on this application 
which contained these words in writing, “This policy is to date 
from June 1, 1903,” and mailed the policy to its general agent at 
Dallas, Tex., A. A. Green, who had authority, in the absence 
of special instructions, to deliver, or to refuse to deliver, the 
policy as he thought right and proper. On June 19, 1903, the 
company was informed that Mr. Sowell was not in good health, 
and it telegraphed and wrote to Mr. Green to hold the policy 
until he got well, and, if he failed to do so, to return it for can- 
cellation. Green obeyed these instructions. The policy was. 
never presented to, accepted by, or delivered to Mr. Sowell, who 
died on June 29, 1903. 


[1,2] Counsel for the plaintiffs below concede that the agree- 
ment of the parties “that there shall*be no contract of insurance 
until a policy shall have been issued by the company and manually 
received and accepted subject to the conditions therein and herein 
{in the application] contained during the good health of the 
person whose life is to be insured,” was one of the terms of the 
application and of the policy, and that the policy never was 
manually received or accepted by Mr. Sowell during his good 
health, or at all. They contend, however, that this stipulation of 
the contract was abrogated by the facts that it was in print, while 
the provision that “this policy is to date from June 1, 1903,” was 
in writing, and that one of the rules for the construction of con- 
tracts is that, where the printed and the written provision thereof 
are in conflict, the writing prevails, that the policy also contained 
these words :— 

“It is expressly stipulated that this contract is made and to be 
performed in the state of New York, and shall be in all respects 
construed and controlled by the laws of said state. In witness 
whereof, the Manhattan Life Insurance Company has hereunto 
affixed its corporate seal, and by its president and secretary signed 
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and delivered this contract at the city of New York, this 
eighteenth day of June, one thousand nine hundred and three” 


—and that these terms are repugnant to the stipulation that there 
should be no contract until the policy was manually delivered to 
and accepted by the insured while he was in good health. If the 
fact were established that the receipt, the application, and 
the policy constitute a contract of insurance between the 
parties, these arguments might be pertinent to the interpreta- 
tion of that agreement. But they would not even then be un- 
answerable. ‘The sole purpose of the interpretation of a contract 
is to ascertain the intention of the parties when they made 
it. If possible, every part of a contract must be so construed as 
to be consistent with every other part and to have effect. It is 
only when the parts of a contract are so radically repugnant that 
there is no rational construction that will render them effective 
and accordant that any part must perish. And the intention of 
the parties must be deduced, not from specific provisions or 
fragmentary parts of the agreement, but from the entire con- 
tract, because the intent is not evidenced by any part or stipula- 
tion of it, nor by the contract without any part or provision, but 
by every part and term so construed, if possible, as to be con- 
sistent with every other part and with the entire agreement. 
American Bonding Co. vs. Pueblo Inv. Co., 150 Fed. 17, 27, 80 
C. C. A. 97, 107, 9 L. R. A. (N. S.) 557, 10 Ann. Cas. 357; 
Jacobs vs. Spaulding, 71 Wis. 177, 188, 36 N. W. 608; Boardman 
vs, Reed, 6 Pet. 328, 8 L. Ed. 415; Canal Co. vs. Hill, 15 Wall. 
94, 21 L. Ed. 64; O’Brien vs. Miller, 168 U. S. 287, 297, 18 Sup. 
Ct. 140, 42 L. Ed. 469; Pressed Steel Car Co. vs. Eastern Ry.. 
Co., 57 C. C. A. 635, 637, 121 Fed. 609, 611; Uinta Tunnel, 
etc., Co. vs: Ajax Gold Min. Co., 141 Fed. 563, 73 C. C. A. 35; 
U. S. Fidelity & G. Co. vs. Board of Com’rs, 145 Fed. 144, 148, 
76 C. C. A. 114, 118. 

The court below deduced from the receipt, the application, and 
the policy the intention of the parties that there should be no 
contract of insurance until the policy was manually delivered to 
and accepted by the assured during his good health. Counsel for 
the plaintiffs below argue that these instruments disclose the in- 
tention of the parties to agree that a contract of insurance was 
made between them on June 1, 1903, when the receipt was issued, 
and this because the ninth provision of the policy is in writing 
and reads, “This policy is to date from June 1, 1903.” But there 
are two permissible interpretations of that provision, warranted 
by its terms and by its common use—one that it specifies the 
date from which the term of insurance and the premiums shall 
be reckoned if the policy becomes a contract, and the other that 
it fixes the date when the minds of the parties met on the terms 
of their agreement and the policy became a contract. It is a 
practice so common as to be within judicial cognizance to make 
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promissory notes, deeds, mortgages, policies of insurance, and 
contracts of many kinds date from their own dates, or from 
specific dates named therein, which are generally a few days 
earlier than the dates when by execution and delivery they 
actually become agreements, and an interpretation in accordance 
with this practice of the provision in question makes it con- 
sistent with the receipt of June 1, 1903, the application, and the 
policy, all of which expressly condition the existence of the 
contract of insurance and fix the time when it shall come into 
existence by the manual receipt and acceptance by the insured 
of the policy while he is in good health. 

This construction also makes the provision consistent with the 
formal statement in the policy that it is signed, sealed, and de- 
livered in New York on Jine 18, 1903. On the other hand, the 
theory that the intention of the parties was to evidence by this 
provision the making of the contract of insurance between them 
on June 1, 1903, is inconsistent with all the other terms of the 
writings which have been specified and contrary to the actual fact. 
The result is that the interpretation of the agreement that there 
should be no contract of insurance unless nor until the policy 
was manually delivered and accepted by the insured while in 
good health; but, if such a contract were so made, it should 
date, and the term of insurance and times of payment of annual 
premium should be reckoned, from June 1, 1903, is rational, in 
accordance with a quite general practice, renders all the provisions 
of the contract consistent and effective, and declares the true 
intention of the parties to the agreement, while the construction 
adopted by counsel for the plaintiffs below renders some of the 
terms of the agreement unnecessarily repugnant and the abroga- 
tion of some of them unavoidable. So it is that under familiar 
canons of interpretation the former is the only permissible con- 
struction. 

The considerations to which reference has now been made also 
deprive of persuasive force the contention of counsel that the 
insertion in writing of the provision that “this policy is to date 
from June 1, 1903,” constituted an agreement of the parties to 
waive the stipulation that there should be no contract of insur- 
ance until the policy was manually delivered and accepted by the 
insured during his good health. As the former provision was 
susceptible of a rational and customary interpretation which 
rendered it effective and consistent with the latter, they must 
both stand, be read, and be given effect together, and neither 
was waived nor abrogated. 

The case has thus far been discussed upon the hypothesis that 
the question in it is the true construction of a contract between 
Sowell and the company, evidenced by the receipt, the application, 
and the policy. But that is not the real issue. The crucial 
‘question is: Was there ever any contract of insurance between 
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these parties? Did their minds ever meet and agree upon the 
same terms of any contract of insurance? Sowell, on June 1, 
1903, proposed to the insurance company to take a policy of in- 
surance on the terms expressed in his application that the policy 
to be issued under it and the negotiations for it should constitute 
no contract of insurance unless the policy was manually delivered 
to and accepted by him while he was in good health. The com- 
pany signed, sealed, and mailed to its general agent in Texas a 
policy which in its printed part expressly stipulated that these 
terms proposed in the application were made a part of the terms 
of the policy. But the company inserted in the policy in writing 
the provision that “this policy is to date from June 1, 1903,” 
and counsel for the plaintiffs stake their right to recover on the 
position that this insertion was so inconsistent with the pro- 
vision of the application and the policy that there should be no 
contract of insurance until and unless the policy was manually 
received and accepted by the insured during his good health that 
it abrogated or waived that provision. 

[3] But if that position is well taken, if the written stipulation 
was so inconsistent with the latter provision that it abrogated or 
waived it, then the policy was not an acceptance of Sowell’s offer, 
but so radically modified his proposition that it was a rejection 
thereof, and the offer of a new proposal, which the insured never 
received or accepted, so that the minds of the parties never 
met upon it. The material modification of the terms of a pro- 
posal of a contract by the party to whom it is offered is a re- 
jection of the proposal and the tender of a new offer, which can- 
not become a contract until it has become known to and has been 
accepted by the first proposer. McNicol vs. New York Life Ins. 
Co., 149 Fed. 141, 143, 79 C. C. A. 11, 13; Mohrstadt vs. Mutual 
Life Ins. Co., 115 Fed. 81, 83, 52 C..C. A. 675, 677; Travis vs. 
Nederland Life Ins. Co., 104 Fed. 486, 488, 43 C. C. A. 653, 655. 
If, on the other hand, the written stipulation was not so incon- 
sistent with the provision that there should be no contract until 
nor unless the policy was manually delivered to and accepted by 
the insured in good health as to waive or abrogate it, then that 
stipulation governed the negotiations and conditioned the existence 
of the contract of insurance and the time of its making, and as the 
policy never was received or accepted by the insured in good 
health, or at all, there never was any contract of insurance be- 
tween these parties. In either case no contract of insurance was 
ever made, and there was no error in the court’s instruction to 
the jury to return a verdict for the company. 

This conclusion renders the consideration of other alleged 
errors at the trial unnecessary, and the judgment below must be 
affirmed. 

It is so ordered. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 
SECOND CIRCUIT. 


EATON 


VS. 





CONNECTICUT GENERAL LIFE INS. CO. 





SAME 
vs. 


CONNECTICUT MUT. LIFE INS. CO. (Nos. 257, 258.) * 


In Error to the District Court of the United States for the District of 
Connecticut. Each of these causes comes here upon appeal from a judg- 
ment of the District Court, District of Connecticut, in favor of defend- 
ant in error who was plaintiff below. (D. C.) 218 Fed. 188, 206. The 
causes were tried by the court without a jury. 


Before Lacombe, Coxe, and Rogers, C. JJ. 


F. A. Scott, U. S. Atty., of Hartford, Conn., for Plaintiff in Error. 
L. F. Robinson, of Hartford, Conn., for Defendants in Error. 


Per CurIAM. 

The controversies arose under the Corporation Excise Tax 
Act of August 5, 1909, the action being brought to recover taxes 
that had been collected under section 38 (Comp. St. 1913, § 6301), 
which sets forth how the net income of«insurance companies shall 
be ascertained :or purposes of taxation. The precise question 
presented is whether certain sums of money are “dividends” 
within the meaning of such section. In companies conducted on 
the mutual plan policies are issued providing for a definite yearly 
premium, which is usually fixed somewhat above the amount re- 
quired to insure safety. When a certain time has passed, and it 
is found that a less sum may safely be taken for a specific year, 
the premium for that year is. reduced to the lower sum, and the 
insured is allowed to invest the difference, if he care to do so, 
in additional paid-up insurance without further medical exam- 
ination. In company bookkeeping the premiums are frequently 
entered at their full amount and the amounts of rebate are en- 
tered as “dividends.” ‘They are in no true sense dividends, how- 
ever they may be called, but are in fact partial abatements of 
premium. It is unnecessary to discuss the points raised in 
argument. ‘The precise question was decided by Judge Cross in 
Mutual Benefit L. I. Company vs. Herold (D. C.) 198 Fed. 199, 


* Decision rendered, June 8, 1915. 223 Fed. Rep. 1022. 
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his decision was affirmed by the Court of Appeals of the Third 
Circuit, 201 Fed. 918, 120 C. C. A. 256, and a writ of certiorari to 
review the decision last cited was denied by the Supreme Court. 
‘Comity calls for a like decision here, which, indeed, is fully in 
accord with our views of the merits of the controversy. The 
judgments are affirmed. 


o7e..-7-r 


COURT OF APPEAL OF CALIFORNIA. 


Seconp District. 


WESTPHALL et At. 
vs. 


METROPOLITAN LIFE INS. CO. (Civ. 1632.)* 


1. INSURANCE—REPRESENTATIONS BY INSURED—MATERI- 
ALITY. 

A statement by insured that he did not have fits or convulsions, when in 
fact he was an epileptic, was material; materiality being shown by 
the fact that the insurer exacted a statement not only as to whether 
applicant was subject to fits, but as to whether he was in sound health 
or suffering from any physical or mental infirmity. 

(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


2. INSURANCE—REPRESENTATIONS BY INSURER—FORM OF 
STATEMENT. 

Statements in a policy as to the condition of health of the insured were 
none the less representations, and not merely statements, because they 
were in the form of a statement and not calling for answers. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


3. INSURANCE—REPRESENTATIONS—WAIVER—KNOWLEDGE 
OF AGENT. 

Where a policy provided that no statements made by or to the solicitor 
should be binding on the company unless such statements were in 
writing and presented to the officers of the company at the home 
office, who alone, it was agreed, had authority to determine whether 
a policy should issue, any knowledge or information obtained by the 
medical examiner or solicitor contrary to the written statements in 
the application could not bind the company or constitute a waiver as 
to false statements voluntarily made in the application. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


* Decision rendered, June 23, 1915. 151 Pac. Rep. 160. 
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5. INSURANCE—ACTION ON POLICY — DEFENSES — TENDER 
OF PREMIUM. 


Where insured was a single man so that presumably any property to which 
he was entitled would go to his father and mother, who were his 
beneficiaries, it was proper to permit the company to show a tender 
of the first premium paid by the insured to the beneficiaries, instead 
of the personal representative of insured. 


(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. Dig. 
§ 615.) 


Appeal from Superior Court, Los Angeles County; Stanley A. Smith, 
Judge. 

Action by Ella R. Westphall and J. H. Westphall against the Metro- 
politan Life Insurance Company. From a judgment for defendant and 
from an order denying plaintiff's motion for new trial, they appeal. 
Affirmed. 


Valentine & Newby, of Los Angeles, for Appellants. 
A. S. Halsted and Wilfred M. Peck, both of Los Angeles, for Re- 
spondent. 
Suaw, J. 

Plaintiffs appeal from a judgment entered against them upon 
a verdict rendered as directed by the court in favor of the de- 
fendant, and from an order of court denying their motion for a 
new trial. 

The action was instituted upon a policy of life insurance where- 
in plaintiff Ella R. Westphall was named as beneficiary. The 
policy, dated April 22, 1913, was issued by defendant to Ira E. 
Westphall, who died on August 4, 1913. The written application 
by him made therefor is dated April 15, 1913. 

A copy of the policy and application therefor was attached to 
and made a part of the complaint. The policy recites that it is 
issued “in consideration of the application for this policy, copy 
of which application is attached hereto and made a part hereof,” 
and the payment of the stipulated premiums. The application is 
divided into parts, designated “Part A” and “Part B.” Part A, 
as stated therein, was “to be signed by the applicant for insurance 
and proposed beneficiary.” ‘This contained printed questions, the 
answers to which, if true as made in writing by the applicant, 
conveyed to the company information sought by such interroga- 
tories. It also contained a provision as follows :— 

“It is agreed that inasmuch as only the officers at the home 
office of the company in the city of New York have authority 
to determine whether or not a policy shall issue upon this appli- 
cation, and as they act on the written statements, answers and 
agreements herein made, no statements, promises or information 
made or given by or to the person soliciting or taking this appli- 
cation for a policy, or by or to any other person, shall be binding 
on the company, or in any manner affect its rights, unless such 
statements, promises or information be reduced to writing and’ 
presented to the officers of the company at the home office. 
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“And it is further declared and agreed that the foregoing state- 
ments and answers, and also the statements on the next page 
hereof in answer to the medical examiner, are correct, and wholly 
true, and that they shall form the basis of the contract of in- 
surance if one be issued”—attached to which was the signature 
of Ira E. Westphall, the applicant. 





“The statements and answers on the next page,” mentioned in 
the last paragraph quoted, refer to those contained in Part B of 
the application. This, as appears therefrom, was addressed to 
the “Metropolitan Life Insurance Company,” and contained the 
following :— 

“To induce the Metropolitan Life Insurance Company to issue 
policy, and as consideration therefor, I agree, on behalf of myself 
and of any other person who shall have or claim interest in any 
policy issued under this application, as follows: Wherever noth- 
ing is written in the following paragraphs it is agreed that the 
declaration is true without exception.” 

This part of the application was in the form of statements 
made by the applicant and divided into numbered paragraphs and 
each paragraph ending with the word “except,” in the blank space 
following which, as indicated, it was intended that the applicant, 
by writing, should insert such explanation, limitation, or quali- 
fication of the printed statement as might accord with the true 
facts. Statement No. 2, so contained in Part B, was as follows :— 

“T have never had any of the following complaints or diseases: 
Apoplexy * * * fits or convulsions * * * (naming a 
number of well-recognized diseases) varicose veins, except——” 

No explanation, qualification, or other statement was inserted 
in the blank space following the word “except,” so that it ap- 
peared therefrom that said statement constituted a positive rep- 
resentation that the applicant had never had or suffered from any 
of the complaints or diseases designated in said paragraph. Para- 
graph 3 of said statement was as follows :— 

“Tam now in sound health. * * * Nor have I any physical 
or mental defect or infirmity of any kind, except . 


Here again, by reason of no qualification of the statement be- 
ing inserted, it constituted a positive assertion as to a fact. At 
the end of Part B, and just before the signature of the applicant 
attached thereto, is the following :— 

“T hereby declare that the application to the Metropolitan Life 
Insurance Company for an insurance on my life was signed by 
me, and that I renew and confirm my agreements therein as to 
the answers given to the medical examiner, and I hereby declare 
that said answers are correctly recorded hereon.” 

It thus appears that, while Part A contained questions to be 
answered by the applicant, Part B was a statement and repre- 
sentation with reference to what the company regarded as ma- 
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terial facts which, as well as upon the answers given, formed the 
basis of the proposed contract, and in reliance upon the informa- 
tion thus obtained it was enabled to determine whether or not 
the risk was such as it desired to assume. 

The answer admitted the issuance of the policy, but as a de- 
fense to the cause of action based thereon alleged that it was 
induced to issue the same in reliance upon the statements and 
representations contained in the written application made there- 
for by Ira E. Westphall wherein, among other things, he rep- 
resented to defendant that he was at the time of making the 
application in sound health and had no physical or mental 
defect or infirmity of any kind, and that he never had “fits 


‘or convulsions”; which answer further alleged that said state- 


ments so made by said applicant were false and at the time 
when made known to said applicant to be false; that in truth and 
in fact, as said applicant well knew, he was at the time, and for 
a long time theretofore had been, in ill health and subject to 
recurring fits of epilepsy and was not, as stated, in sound health; 
that said applicant, for the purpose of inducing defendant to issue 
to him said policy of insurance, fraudulently concealed from it 
the fact that he was subject to said fits of epilepsy and was not 
in sound health, which fact was well known to him. 

The evidence conclusively and without contradiction showed 
that at the time when deceased made the application, and for a 
long time prior thereto, he was subject to recurring fits or at- 
tacks of epilepsy, which for the time rendered him unconscious 
and helpless, and that such condition of health was well known 
to him, members of his family, and acquaintances among whom 
were public officers who, when he was suffering from such at- 
tacks, had assumed care and custody of him. This uncontradicted 
evidence is of a character that renders it unnecessary to refer to 
it at length. 

[1] “Actual fraud” is defined as “the suppression of that which 
is true by one having knowledge or belief of the fact.” Sub- 
division 3, § 1572, Civ. Code. That the statement was material 
follows from the fact that the insurer exacted a statement not 
only as to whether applicant was subject to fits of epilepsy, but 
as to whether he was in sound health or suffering from any 
physical or mental infirmity of any kind. Says May on Insurance 
(section 185) :— 

“The inquiry shows that the insurer considers the fact ma- 
terial, and an answer by the insured affords a just inference that 
he assents to the insurer’s view. * * * Nothing, therefore, 
can be more reasonable than that parties entering into a con- 
tract of insurance shall determine for themselves what they think 
to be material.” McEwen vs. New York Life Ins. Co., 23 Cal. 
App. 694, 139 Pac. 242. 


That the statement was material admits of no doubt. 
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[2] Appellant insists that, since the statements contained in 
Part B do not call for answers, they were mere assertions of fact 
made by the company, and hence they could not be construed as 
representations made by the applicant. There is no merit in this 
‘contention. Until signed they were not statements of any person, 
being in the nature of a mere blank sheet of paper. When the 
‘applicant signed Part B, certifying, as shown, in the strongest 
terms to the truth of the statements therein contained, and de- 
livered it to defendant, they became his solemn representations 
-and of the same binding force upon him as though he had him- 
self written them out in longhand and signed them. 

It is also insisted that the statements were not read to the ap- 
‘plicant, and that he did not read them himself, but attached his 
signature thereto at the suggestion of the medical examiner ; hence 
the company is estopped from invoking the alleged fraud as a 
defense. It is not alleged or shown that the applicant’s sig- 
nature was procured by fraud; neither is there any evidence that 
Part B was signed at the suggestion of the medical examiner, 
or that the applicant acted otherwise than of his own motion in 
attaching his signature thereto. Nor is there any evidence that 
the applicant did not read the statements and did not know the 
contents of Part B when he signed the same. 

[3] The covenants contained in a contract of insurance, like 
those contained in any other contract, must in the absence 
of fraud be deemed binding upon the parties to it; and since 
it was agreed by the parties to the contract under consider- 
ation that “no statements, promises or information made 
or given by or to the person soliciting or taking this application 
for a policy, or by or to any other person, shall be binding on the 
company, or in any manner affect its rights, unless such state- 
ments, promises or information be reduced to writing and pre- 
sented to the officers of the company at the home office,” who 
alone, it was agreed, had the authority to determine whether or 
not a policy should issue upon the application, any knowledge or 
information obtained by the medical examiner or solicitor con- 
trary to the written statements contained in the application made 
by the applicant, copy of which was made part of and delivered 
with the policy, could not, unless in writing imparted to the home 
office of the company, bind the defendant, or constitute a waiver 
as to false statements voluntarily made in the application. Atna 
Life Ins. Co. vs. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 
356, and cases there cited; Iverson vs. Metropolitan Life Ins. 
Co., 151 Cal. 746, 91 Pac. 609, 13 L. R. A. (N. S.) 866; Madsen 
vs. Maryland Casualty Co., 168 Cal. 204, 142 Pac. 51. 

There might be circumstances partaking of fraud in procuring 
an applicant’s signature which, upon being shown, would estop 
the company from pleading the false statement as a defense to an 
action to recover upon the contract. Thus it has been held that 
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where the applicant, in response to questions asked by the agent, 
gave a true account of attacks of disease or subject of inquiry 
and the agent, deeming it unimportant, failed to insert the full 
statement or inserted an answer contrary to that made, and in- 
duced the applicant to attach his signature thereto without reading 
it, the company, notwithstanding the false answer so inserted, 
is nevertheless bound. Such appears to be the holding in Lyon 
vs. United Moderns, 148 Cal. 470, 83 Pac. 804, 4 L. R. A. (N. S.) 
247, 113 Am. St. Rep. 291, 7 Ann. Cas. 672, the record in which 
discloses no such limitations as here upon uncommunicated 
knowledge acquired by a medical examiner. ‘The question there 
involved the medical report as written and the applicant’s an- 
swers inserted therein by the medical examiner, and it was held 
that the applicant was not responsible for the neglect or omis- 
sion of the medical examiner to insert the answers given where 
there was no pretense that he had actual knowledge of the con- 
tents of the report, although he had signed a statement at the 
end thereof. In Cooley’s Briefs on the Law of Insurance, vol. 3, 
p. 2594, it is said :-— 

“From an examination of the cases the following propositions 
may be regarded as established by the weight of authority: Where 
the insured, in good faith, makes truthful answers to the questions 
contained in the application, but his answers, owing to the fraud, 
mistake, or negligence of the agent filling out the application, are 
incorrectly transcribed, the company is estopped to assert their 
falsity as a defense to the policy.” 

And in Menk vs. Home Ins. Co., 76 Cal. 50, 14 Pac. 837, 
18 Pac. 117, 9 Am. St. Rep. 158, it is said :-— 

“Nor would misstatements be fatal to the claim of plaintiff 
which the agent well knew to be false when he made out the ap- 
plication, received the money of the applicant, and issued the 
policy.” 

The points involved in these cases, in our opinion, are not 
analogous to the question here presented. In the Menk Case 
it appears that the agent, having knowledge that misstatements 
were made in the application and knowing the true facts, never- 
theless issued the policy. The defense here presented is not that 
false answers were given to the medical examiner, nor any omis- 
sion on the part of the medical examiner to insert the answers 
so given in response to his questions; indeed, it is conceded that 
such answers were not only given correctly, but correctly in- 
serted in the report. The vice alleged is that the applicant in ap- 
plying for the policy of insurance made certain representations 
in writing to the company, not in response to questions, to the 
effect that he was in sound health and not suffering from any 
physical or mental infirmity, and had never had “fits or con- 
vulsions,” which statements were clearly known by him to be 
false. The affirmative form of the application and statements 
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therein were not such as to require any questions on the part of 
the medical examiner; hence the court did not err in refusing 
to permit plaintiffs to ask their witness whether or not such ex- 
aminer had questioned the applicant upon such subject. 

[4,5] There was no error in permitting the physicians called 
as experts to testify in an answer to the hypothetical question put 
to them that the applicant was suffering from what medical men 
termed “epilepsy,” which was synomymous with the term “fits” 
as used by laymen. Neither is there any merit in the contention 
that the first premium paid by Westphall was tendered to the 
beneficiary, plaintiff herein, instead of personal representatives 
of deceased. He was a single man, and presumably any property 
to which he was entitled would go to the mother and father. 

Appellants complain because of the refusal of the court to 
give a number of instructions requested at the close of the trial, 
and devote much of their brief to an argument as to the correct- 
ness of these instructions. Having reached the conclusion that 
the court did not err in directing a verdict for defendant, no 
purpose could be subserved in discussing the abstract question as 
to whether or not these instructions embodied correct principles 
of law. As said in O’Connor vs. Witherby, 111 Cal. 528, 44 
Pac. 227, the giving of such an instruction is “hazardous and can 
be sanctioned only in the clearest cases,” among which is the 
case presented by this record. 

The judgment and order appealed from are affirmed. 

We concur: Conrey, P. J.; James, J. 
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SUPREME COURT OF GEORGIA. 


ROBERTS 
us. 


NORTHWESTERN NAT. LIFE INS. CO. 


NORTHWESTERN NAT. LIFE INS. CO. 
vs. 


ROBERTS. (No. 479.)* 


1. INSURANCE—LIFE POLICIES—SURRENDER OF POLICY — 
RIGHT OF INSURED. 


The right reserved by an insured in a policy of life insurance to change 
the beneficiary does not include the power to surrender and cancel 
the policy without the consent of the beneficiary. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 


* Decision rendered, Aug. 10, 1915. 85 S. E. Rep. 1043. Syllabus by the 
Court. 
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2. INSURANCE—LIFE POLICIES—RIGHT TO SURRENDER. 


Nor is any power by the insured to surrender the policy to the insurer 
during the first year of its existence, without the beneficiary's con- 
sent, to be derived from the policy options with reference to loans 
and acceptance of surrender values after three full years’ premiums 
have been paid. 


(For other cases, see Insurance, Cent. Dig. § 518; Dec. Dig. § 239.) 


Error from Superior Court, Early County; W. C. Worrill, Judge. 

Action by W. J. Roberts, as administrator of James B. Roberts, de- 
ceased, against the Northwestern National Life Insurance Company. 
There was a judgment for defendant, and plaintiff brings error, and de- 
fendant assigned cross-errors. Reversed on the main bill of exceptions; 
cross-bill dismissed. 


James B. Roberts applied for a policy of insurance upon his life in 
the Northwestern National Life Insurance Company. In his application 
he directed that the policy be made payable to his wife, Laura Roberts, 
reserving the right to change the beneficiary. On November 9, 1909, the 
insurance company issued and delivered the insurance policy to the in- 
sured, who, upon its receipt, executed and delivered to the insurance 
company his promissory note which was accepted for the first year’s 
premium. The policy contained the following provisions :— 

“(5) The insured, subject to any existing assignment of the policy, 
may designate a new beneficiary, with or without reserving right of 
revocation, by filing written notice thereof at the home office of the 
company accompanied by the policy for suitable indorsement thereon, 
provided in making application for this policy the right of revocation has 
been reserved. If any beneficiary, under either a revocable or irrevocable 
designation, shall die before the insured, and the insured shall not have 
designated a new beneficiary, the interest of such beneficiary shall revert 
to the insured, the insured’s legal representatives or assigns. * * * 
(11) No assignment of this policy shall be binding upon the company 
unless filed at the home office of the company. The company assumes 
no responsibility for the validity of any assignment. * * * 
(12) After three full years’ premiums have been paid, and while this 
policy is in force, the company will advance, on proper assignment of 
this policy, a sum not greater than the loan value stated in the table of 
loans on the third page hereof,” etc. “(13) If after three full years’ 
premiums have been paid, any subsequent premium be not paid, the in- 
sured may, within one month after the unpaid premium shall have be- 
come due, select one of the methods of surrender settlement shown in. 
the table of loan and surrender values, on the third page hereof, namely: 
(A) To accept the value of this policy in cash; or (B) to have the in- 
surance continued in force from the date of default, without the right to 
loans, for its face amount, less any indebtedness to the company hereon; 
or (C) to purchase paid up insurance, payable at the same time and on 
the same conditions as this policy.” 

On July 29, 1910, the insured, in Early County, surrendered the 
policy of insurance to an agent of the insurance company for cancella- 
tion, and the agent of the company contemporaneously surrendered his 
note for the premium, and the policy was marked canceled by the com- 
pany. The insured died on September 3, 1910. The company waived the 
furnishing of proofs of death of the insured, and made an absolute 
refusal to pay anything on the policy to the beneficiary named therein. 
Thereupon the wife of the insured brought an action on the policy. She 
died pending the suit, and her administrator was made a party in her- 
stead. The company denied liability, and the foregoing facts were sub- 
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mitted to the judge under a stipulation that he should pass upon the 
case without the intervention of a jury. A judgment was rendered in 
favor of the defendant, and the plaintiff brings error. 


R. H. Sheffield, of Blakely, and Pope & Bennet, of Albany, for 
Plaintiff in Error. 

Pottle & Hofmayer, of Albany, and C. L. Glessner and Rambo & 
Wright, all of Blakely, for Defendant in Error. 


Evans, P. J. (after stating the facts as above). 

[1] 1, 2. It appears from the stipulation of the parties that 
the liability of the insurance company depends upon the ‘right 
of the insured to surrender the policy and agree upon its can- 
cellation, without the consent of the beneficiary named in the 
policy. The subject-matter of action is an ordinary policy of 
life insurance. It is well established in this state, and in other 
jurisdictions, that :— 

“In ordinary life insurance, where no power of divestiture or- 
‘to change the beneficiary is reserved in the policy, the issuance of 
the policy confers a vested right upon the person so named as 
beneficiary, and the insured cannot transfer such interest to. 
any other person without the consent of such beneficiary.” 
Perry vs. Tweedy, 128 Ga. 402, 57 S. E. 782, 119 Am. St. Rep. 393, 
11 Ann. Cas. 46; Arnold vs. Empire, etc., Life Ins. Co., 3 Ga. 
App. 685, 60 S. E. 470; Central Nat. Bank of Washington vs. 
Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. Ed. 370; Ferguson 
vs. Phoenix Mutual Life Ins. Co., 84 Vt. 350, 79 Atl. 997, 35. 
L. R. A. (N. S.) 844; Washington Life Ins. Co. vs. Berwald, 
97 Tex. 111, 76 S. W. 442, 1 Ann. Cas. 682; 3 Cooley’s Briefs. 
on Insurance, 2863. 

The principle upon which this doctrine rests is that the person 
procuring the insurance divests himself of all interest in the- 
policy, and the policy vests exclusively in the beneficiary, so as 
to make an irrevocable settlement upon the beneficiary for the 
amount for which the policy is issued. Any right to change the- 
beneficiary is one of contract, and it.can be accomplished only in» 
the manner pointed out in the policy. There was no attempt 
by the insurer and insured, in the instant case, to change or sub- 
stitute a different beneficiary. The insured reserved that right 
in his policy, but did not act upon it. The insured and insurer - 
attempted to surrender and cancel the policy, contending that, 
as the insured reserved the right to change the beneficiary, he had 
a right to agree with the insurer upon the cancellation and sur- 
render of the policy. The right to change the beneficiary in an 
ordinary life insurance policy does not include the power to. 
surrender and cancel without the consent of the beneficiary. The 
right to change the beneficiary is quite different from the right 
to surrender the policy for the purpose of cancellation; as the 
former contemplates modification and continued existence of the 
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policy, while the latter contemplates its complete destruction. 


Holder vs. Prudential Ins. Co., 77 S. C. 299, 57 S. E. 853. 


[2] Neither will the right to surrender the policy be inferred 
from the provision allowing assignments of the policy to secure 
loans on its security, for the reason that such right did not arise 
until after three full years’ premiums had been paid. For the 
same reason, the power of cancellation does not result from the 
stipulation providing for a settlement of the value of the policy 
in cash after three full years’ premiums have been paid. In the 
fifth paragraph of the policy, providing for a change of bene- 
ficiaries, it is expressly recognized that the beneficiary has a 
vested interest in the policy, subject to divestiture by change of 
beneficiary, from the provision that if the beneficiary should die 
before the insured, and the insured should not have designated a 
new beneficiary, the interest of the original beneficiary shall revert 
to the insured, his legal representatives or assigns. If the 
beneficiary had no vested interest, then there was nothing to 
revert, under the contingency named in this paragraph. We 
are therefore of the opinion that the interest of one named as 
beneficiary in an ordinary life insurance policy is a vested in- 
terest, and the contract of insurance cannot be terminated by the 
insured and insurer without the consent of the beneficiary, ex- 
except in the manner provided by the policy. The policy did not 
provide for its surrender and cancellation by agreement between 
the insured and insurer, and the plaintiff is entitled to recover 
thereon under the stipulated facts. 


[3] 3. A motion was made to dismiss the cross-bill of ex- 
ceptions, because it was certified more than thirty days after the 
main bill of exceptions was signed and served. ‘The statute is 
silent as to the time when cross-bills*of exceptions shall be ten- 
dered to the trial judge for certificate; and the point presented 
must be decided from a consideration of the various statutory 
provisions relating to the practice prescribed for reviewing judg- 
ments of the trial court by the Supreme Court. Civil Code 
1910, § 6139, provides that the main bill of exceptions shall 
specify plainly the decision complained of and the alleged error, 
and shall be signed by the party or his attorney :— 


“And when the successful party to any cause tried in any of 
the superior or city courts of this state, which is carried to the 
Supreme Court by the unsuccessful litigant, files a cross-bill of 
exceptions, complaining of errors in rulings made upon the trial, 
adverse to him, it shall be the duty of the Supreme Court to hear 
argument upon such cross-bill of exceptions, and to decide the 
questions therein made, if a reversal of the judgment of the court 
below is ordered, or if the effect of the affirmance is to leave the 
case to be again tried in the court below.” 


The act of 1889 (Civil Code 1910, § 6140 et seq.) provides for 
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the manner of taking cases to the Supreme Court, and declares 
(section 6148) :— 

“Tf a defendant in error excepts in any case by bill of ex- 
ceptions, he shall prepare his bill of exceptions and proceed in 
the same manner as above provided, but shall not take up any 
portion of the evidence or record that is taken up by the main 
bill of exceptions.” 

The practice with reference to the particularity of assignments 
of error, as well as to the subject-matter of exceptions in main 
and cross-bills of exceptions, has always been considered sub- 
stantially the same. The essential difference between a main, and 
a cross, bill of exceptions is that the latter does not lie until a 
main bill has been certified, and it is sued out by the defendant in 
error. The practice act does not indicate that the plaintiff in 
error in a cross-bill of exceptions is to be accorded any privilege 
superior to the plaintiff in a main bill. The Civil Code, § 6152, 
requires that a main bill of exceptions in ordinary cases shall 
be tendered to the trial judge within thirty days from the ad- 
journment of the court or the date of the decision in chambers; 
and, in the event that the court shall not adjourn within thirty 
days from the date of the opening of the court, then such bill of 
exceptions shall be tendered to the trial judge within sixty days 
from the date of the decision, judgment, verdict, or decree 
rendered. By the Civil Code, § 6153, “fast bills of exceptions” 
must be tendered within twenty days of the judgment complained 
of. It would seem, as a limit of time for tendering a main bill 
of exceptions is fixed by statute, that the statute implied a like 
limitation upon cross-bills. ‘The statute (Civil Code, 6158) pro- 
vides that, if the judge shall determine that a bill of exceptions 
is not true, he shall return the same within ten days to the party 
or his attorney, with his objections to the same in writing. If 
these objections are met and removed, the judge may then certify 
the bill of exceptions. It has been held that the silence of the 
Code with respect to the time when the corrected bill of ex- 
ceptions shall be tendered to the judge cannot be construed as 
giving the party an indefinite time, but that the statute should be 
construed to mean that the plaintiff is to have such length of 
time as is allowed for the original bill of exceptions. Atkins vs. 
Winter, 121 Ga. 75, 48 S. E. 717; Meador vs. Callicott, 129 Ga. 
631, 60 S. E. 863. A similar point was before the court in Harris 
vs. Central R., 78 Ga. 525, 3 S. E. 355. In that case a motion to 
dismiss the cross-bill, on the ground that it was sued out too late, 
was denied. In the opinion Bleckley, C. J., said that :— 

“There was no right to a cross-bill until the principal bill had 
been signed, and that, as the cross-bill was of the same date, or 
near the same date, as the principal bill, it was in time.” 


The implication is clear that the decision was rested on the 
ground that there was no laches, because the cross-bill was 
Vol. XLVI—40. 
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certified substantially about the time that principal bill was signed ;. 
and the implication is further that the court recognized that the 
plaintiff in the cross-bill was not entitled to an indefinite time 
within which to tender his cross-bill. Therefore, taking into 
consideration the entire statutory procedure relating to bringing 
cases to this court for review, we hold that a cross-bill of ex- 
ceptions must be tendered to the trial judge within thirty days 
from the date of the service of the principal or main bill of ex- 
ceptions. More than thirty days having intervened between the 
service of the main bill and the tender and certificate of the cross- 
bill, the motion must prevail. 

Judgment reversed on the main bill of exceptions. Cross-bill: 
of exceptions dismissed. All the Justices concur. 


——_-——_ ——_- $e@ —___-—__—_- 


KANSAS CITY COURT OF APPEALS. 


MIssourI. 


GILKEY 
US. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD. (Two 
Cases.) (No. 11684.)* 


1. INSURANCE—FORFEITURE—BREACH OF CONDITION SUB- 
SEQUENT—PROOF. 


In an action on an insurance policy, the defense of breach of condition 
subsequent is affirmative, requiring strict proof, since provisions for 
a forfeiture are always strictly constgued, and the burden of estab- 
lishing it is on defendant. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE—ACTION FOR BENEFITS—EVIDENCE — INNO- 
CENCE OF PERSON KILLED. 


Where one was insured by a policy providing that it should be void if 
the insured was killed while violating law, the mere fact that in- 
sured was shot did not impair the beneficiary’s prima facie case, 
made out by proof of the policy and the death, since the presumption 
was that plaintiff was innocent of any violation of law, though dying 
a violent death. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


3. INSURANCE—AFFIRMATIVE DEFENSE—PROOF. 

In an action on a policy, providing that if insured should die in conse- 
quence of violating law, the policy should be void, defendant in- 
surer should have affirmatively shown, not only that insured died a 
violent death at the hand of another, but also that the killing was 
done by such other in self-defense. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002; Dec. Dig. § 817.) 
* Decision rendered, July 2, 1915. 178 S. W. Rep. 875. 
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7. INSURANCE— BREACH OF CONDITION SUBSEQUENT — 
DEATH WHILE VIOLATING LAW—QUESTION FOR JURY. 


In an action on an insurance policy which provided that it should be void 
if the insured should die in consequence of a violation of law, 
whether insured was killed in self-defense by one upon whom he 
was making an illegal assault held for the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Appeal from Circuit Court, Vernon County; B. G. Thurman, Judge. 

“Not to be officially published.” 

Action by Nora Gilkey, in her own behalf, and as guardian and 
curator for Thelma Leona Gilkey, against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


McCune, Harding, Brown & Murphy, of Kansas City, and A. E. 
Elliott, of Nevada, Mo., for Appellant. 
W. M. Bowker, of Nevada, Mo., for Respondent. 


TRIMBLE, J. 

James D. Gilkey was the holder of a fraternal benefit certificate 

wherein defendant agreed to pay, upon insured’s death, the sum 
of $1,000 to his wife, Nora Gilkey, and $500 to his daughter, 
Thelma Leona Gilkey. The insurance contract provided that 
should the member holding the certificate die— 
“in consequence of the violation or attempted violation of the laws 
of the state or of the United States, or any other province or nation 
* * * this certificate shall be null and void and of no effect, 
and all moneys which shall have been paid and all rights and 
benefits which have accrued on account of this certificate shall 
be absolutely forfeited without notice or service.” 

This certificate was issued on April 15, 1909, and on April 
12, 1913, Gilkey, while the holder thereof and a member in good 
standing, was shot and killed by Albert King. The beneficiaries 
brought suits to recover the respective amounts specified as due 
them under the insurance contract, and, by stipulation, the two 
suits were consolidated. 

[1] The only defense interposed was that the insurance con- 
tract was rendered null and void by reason of the fact, as claimed 
by defendant, that said Gilkey died in consequence and as a result 
of the violation, and attempted violation, by him of the laws of 
the state, in that, while making, and attempting to make, an assault 
upon Claude and Albert King, he was killed by the latter acting 
in self-defense. Plaintiffs denied this in their reply. All the 
elements necessary to establish a prima facie case for plaintiffs 
were either admitted in the answer, or were contained in the 
stipulated facts and in Mrs. Gilkey’s evidence that she and the 
little girl were the beneficiaries, and that the insurance had not 
been paid. There was nothing in the evidence offered in plain- 
tiffs’ behalf tending in any way to support, even by inference, 
defendant’s contention that insured’s death occurred in conse- 
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quence and as a result of a violation of law on his part. In fact 
plaintiffs’ evidence disclosed nothing as to the manner in which 
he came to his death, except that he was killed; but in what way, 
by whom, whether accidentally or otherwise, was not disclosed. 
The defense interposed, that of forfeiture, is an affirmative 
defense, requiring strict proof, since forfeiture is always strictly 
construed, and the burden of establishing it is upon defendant. 
in this case it rests wholly upon oral testimony. Under these 
circumstances, did the court err in submitting to the jury the 
question whether the insured came to his death in consequence 
or as a result of a violation of law upon his part? 

{2] ‘There can be no question but that plaintiffs had estab- 
lished a prima facie case when they rested. The mere fact that 
plaintiffs’ evidence showed that insured was “killed” cast no 
shadow upon their prima facie case, since the presumption is 
always in favor of innocence; and hence, if the evidence showed 
merely that the husband and father was killed and showed nothing 
more, the presumption would be that he was killed accidentally. 
So that, if no evidence had been offered after plaintiffs rested 
their case, the court would have been required to send the case 
to the jury. 

{3] This being true, the burden was then upon defendant to 
come forward and affirmatively establish, not only that insured 
was killed by another, but also that such killing was done by that 
other in self-defense, that is, that insured’s death was in con- 
sequence and the result of a violation, or an attempted violation, 
of law on his part. In order to do this, defendant offered the 
oral testimony of certain witnesses to the effect that Albert King 
shot and killed Gilkey with a shotgun because Gilkey was making 
a dangerous assault upon him and hisebrother, and he, therefore, 
acted in self-defense. 

[4-7] Of course, the establishment of this claim involves, first 
of all, the acceptance as true of what these witnesses say about 
the matter. The decision as to whether they are telling the 
truth is a function devolving upon the jury, since the latter are 
the triers of fact. Now, if the manner of Gilkey’s death was 
-all that was involved, namely, that he was shot and killed by 
Albert King, it might be said that, as plaintiffs offered no testi- 
mony upon that question and all the evidence in the case showed 
that he did die in that way, there was no controversy nor issue 
to be submitted to the jury; plaintiffs say he was killed, and 
defendant’s witnesses say he was killed by a gun in the hands of 
Albert King. Hence, if merely the means or method by which 
he came to his death were all that was necessary to establish 
defendant’s claim, it might be said there was no issue to be sub- 
mitted. But the defendant is required to establish more than this. 
It must prove that insured was acting in violation of law, and 
that his death was in consequence thereof. There is no presump- 
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tion that he was violating the law; the presumption is that he 
was not. Almond vs. Modern Woodmen, 133 Mo. App. 382, 
113 S. W. 695; Nelson vs. Jones, 245 Mo. 579, 151 S. W. 80; 
Missouri, etc., Co. vs. Third Nat. Bank, 154 Mo. App. 89, 133 
S. W. 357; 22 Am. & Eng. Ency. of Law (2d Ed.) 1280. De- 
fendant, in proving that Gilkey was killed, proved that King 
shot him intentionally. This last fact alone will prevent the 
presumption of innocence on King’s part from counterbalancing. 
the presumption of innocence on Gilkey’s part, if the presumption 
as to King can have any bearing in a case like this, to which he 
is not a party. So that the presumption of innocence on Gilkey’s- 
part remains, and plaintiffs can lay claim to it. And therefore 
it cannot be said there is no issue to be submitted. If King were 
on trial for his life, the question as to whether Gilkey was so 
acting, or appearing to act, as to make King’s deed one of self- 
defense would be for the jury to determine. This is certainly 
true if there were any “stamp of suspicion” upon the matter, 
either in the facts themselves and the inferences to be drawm 
therefrom, or from matters observable in the conduct and de- 
meanor of the witnesses while testifying. In a civil case, where- 
the evidence is uncontradicted, so far as the record shows, and yet 
the trial court refuses a peremptory instruction, the Appellate- 
Court will assume that the trial court saw something in the man- 
ner of the witnesses to impair their testimony, and will not in- 
terfere with the verdict having the trial court’s approval. Adams 
County Bank vs. Hainline, 67 Mo. App. 483. But aside from. 
this, when the facts themselves are carefully examined 2nd 
analyzed, we cannot say that defendant’s evidence conclusively 
proves defendant’s contention. There are a number of things. 
in the facts and surroundings which, of themselves, are sufficient: 
to call for the decision of a jury thereon. 

According to the evidence of defendant, Gilkey was shot in 
the pumphouse of Central Mine No. 17 about 11.30 o’clock om 
Saturday night. It was dark. Claude King and Albert, his brother 
(Claude being in front), went up to the open door of the pump- 
house each with a shotgun in his hand. Claude says he struck a: 
match, looked in, and by its light saw Gilkey in there and spoke to: 
him, saying, “Howdy, Del”; that Gilkey said, “Howdedo,” and’ 
drew a pistol from his pocket; that when King saw this move- 
ment he yelled, “Look out!” the match went out, he jumped to one 
side, Gilkey fired, and then his brother Albert fired and killed’ 
Gilkey. Albert testified to practically the same thing. The only 
other persons near were Mrs. King, the mother of the two boys, . 
and a negro named Burnett who had just furnished one of the 
boys with a gun. These two did not see Gilkey at all, but say 
they heard his revolver before King fired the shotgun. Gilkey 
was found in the pumphouse lying face downward, with his head 
just outside the door, his arms under him, and clutched in his. 
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right hand was a revolver, one of the three loads of which had 
been fired. ‘he pumphouse was about 10 feet square. The 
pump was in the center on an iron platform 2 feet square. 
The door was in the center of the south side. According to 
Claude King, Gilkey was standing on the west side of the room 
facing south; according to Albert King, Gilkey was in the 
southwest corner “kinda facing the door,” the match was out 
at the time he (Albert King) fired, and his brother was inside 
the pumphouse and he was in the door. He did not know what 
position Gilkey was in when he (King) fired; he only saw him at 
the flash of the match. The negro says that when Albert fired, 
Claude was on the outside of the door, and that the flash of 
Albert’s gun “wasn’t up or down; just about level.” And yet 
the testimony was that the wound which killed Gilkey ranged 
upward. According to the place where Gilkey was standing in 
the pumphouse (in the southwest corner or on the west side), 
he was to the left of the door, and whether facing south, as 
Claude says he was, or “kinda facing the door,” as Albert says 
he was, his right side would not be directly presented to Albert 
in the doorway. And yet the wound was in the right side 
“nearer to the back than it was to the side.” ‘The range of the 
wound and its location give room for an inference that Gilkey 
was not standing up nor facing the men when he was shot. If 
he were reclining upon something in a drunken state, with his 
feet to the door, the wound could range upward and appear 
in his side nearer the back, but if he were standing up facing 
the door and firing at the Kings, he would not likely be struck 
near the back. ‘The King brothers had the strongest motive 
possible to testify the way they did, and the jury had a right to 
consider their motive in weighing their testimony. If they had 
testified to any facts showing it was rfot a case of self-defense 
the state could have used their admission in a prosecution for the 
killing. 

It is the theory of defendant that Gilkey went to the pump- 
house and lay in wait for the King brothers to come, intending to 
assault them or do them great harm. We will not consider, 
at this time, whether there is any evidence to show that he went 
to the pumphouse for that purpose, but will take up the reason- 
ableness of such theory in the light of what the Kings say he 
did there. According to them, he put himself in a corner of the 
room to which defendant says he knew the Kings were coming, 
and allowed the King brothers to come up to the door (the only 
outlet thereto) with shotguns in their hands, stop there, and 
strike a match, revealing their presence with weapons ready, and 
not until then did Gilkey attempt to draw a weapon, nor did he 
fire until Claude King had yelled the warning “Look out!” and 
dodged to one side. Here is room for an inference on the part of 
the jury that Gilkey was not there lying in wait for the King 
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boys; else he would not have cooped himself up in a trap and 
waited until they had struck a match and learned of his presence 
before he made even a move to draw a weapon. And even if 
the deceased was found with a pistol clutched in his right hand, 
having evidently attempted with his last movement to get out of 
the trap, and even if the jury are compelled to believe that he fired 
one shot and did so before King fired, nevertheless, is there not 
room for the inference that the sight of the two men at the door 
with guns in their hand, coupled with the warning, “Look out!” 
was sufficient to cause him to apprehend that he was the one 
whose life was sought, and that he must act in self-defense, and 
consequently fired his pistol? We think these questions and also 
whether Gilkey fired first or last, and indeed, whether he fired 
at all, were questions of fact which the jury could alone answer. 

Again, there was no evidence showing that Gilkey knew the 
King brothers would come to the pumphouse, nor was there evi- 
dence to show what Gilkey went there for. Defendant says he 
had no business there since he did not work at this mine; hence 
it says the conclusion is he went there for an unlawful purpose. 
Now, the evidence shows that on this particular night it was the 
‘duty of Lindsay, or “Dobber” as the men called him, to work 
there; that Gilkey had been visiting at that camp or mine all 
that day, and was a friend of Lindsay’s; that not only the Kings, 
but also Lindsay and Gilkey, had been at Wright’s that evening, 
‘and were drinking; that Gilkey was there when the King boys 
were, and yet no trouble occurred between them. Gilkey made 
no hostile move toward them and said nothing to them. There is 
more room for the inference that Gilkey went, perhaps in a 
drunken condition, to the pumphouse to visit his friend Lindsay, 
whose shift it was and whom he would therefore expect to find 
there, than that he went there to lie in wait for the King brothers. 
‘The Kings say it was Lindsay’s regular shift, but that, as he was 
drunk, the foreman told them to work in his place, and that was 
their reason for going to the pumphouse, after obtaining two 
shotguns and after they knew Gilkey. had gone in that direction. 
But, if the foreman told them this, there is nothing to show that 
‘Gilkey knew it, and the evidence that the foreman gave that order 
was not testified to by the foreman, but by the Kings. And the 
evidence of the constable, who arrived after the shooting, was 
that Lindsay was not drunk, but worked around the mine that 
‘night. 

[8] It is true there is evidence that Gilkey make threats against 
the Kings that evening; but, even if he made such threats, they 
alone would not make King’s act in shooting him an act of self- 
defense, unless Gilkey was apparently making some effort to carry 
them into effect. As to whether there were any threats or not, the 
Kings say there had been no trouble between them and Gilkey. 
‘Claude King says that about a year before that Gilkey had a few 
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words with him, but nothing ever came of it, and Gilkey had 
never bothered him in any way, although he had passed him on 
the street time and again. One of the Kings says he heard Gilkey 
early in the evening tell Mrs. Lindsay that he had three bullets. 
in his pistol, one for her, one for Claude, and one for Albert, and 
that Mrs. Lindsay said to him “Del, please don’t do it.” But 
Mrs. Lindsay was not put on the stand to testify to that. And 
Gilkey afterwards saw King, but made no effort to molest him. 
The Kings themselves heard no other threats, but they say threats 
were communicated to them by the negro, Burnett, and a man 
by the name of Mast and one Tony Faletti. But Burnett says 
he never heard any threats on Gilkey’s part, but that King told 
him there was a fellow down there threatening to kill him and his 
brother. Faletti never testified; and, although Mast says he 
heard Gilkey say he was willing to shoot it out or cut it out with 
the King boys, any way they wanted it, yet he also says he held 
no conversation with the King brothers that night; consequently 
he did not communicate the threat to them. 

[9-12] The jury are entitled to draw every inference from the 
evidence which it will reasonably bear, and an Appellate Court is 
not allowed to disturb their finding upon the question of whether 
Gilkey was violating the law at the time he was killed, if the evi- 
dence will support different inferences in regard thereto. The 
rule in this state is that where plaintiff makes out a prima facie 
case and the defendant sets up an affirmative defense, sustained 
only by oral testimony, and which is not admitted, corroborated, 
or proven by the testimony for the plaintiff, then the case is for 
the jury. Gannon vs. Laclede Gas Light Co., 145 Mo. 502, loc. 
cit. 514-518, 46 S. W. 968, 47 S. W. 907, 43 L. R. A. 505. This 
case is cited by the Supreme Court.in the case of Johnson vs. 
Grayson, 230 Mo. 380, loc. cit. 394, 130 S. W. 673, 676, where it 
is said :— 

“Where allegations in the petition are denied by the answer, 
and oral evidence is introduced by the plaintiff to sustain the 
issues on his part, the defendant is entitled to have the jury pass 
upon the evidence, though he offers no evidence at all.” 


If this is true of a plaintiff, it must also be true of a defendant 
who sets up an affirmative defense and, to succeed, must establish 
it just as a plaintiff must make out his prima facie case in the 
first instance. Hence the same rule should apply to a defendant 
in the latter situation as to a plaintiff in the former. The rule is 
that where a plaintiff introduces parol evidence to support his 
cause of action, the case must go to the jury even though the 
evidence may be all one way, because the court cannot direct 
the jury that they must believe the witnesses. Wolff vs. Camp- 
bell, 110 Mo. 114, 19 S. W. 622. An exception to this is— 
“where the answer admits the plaintiff’s cause of action and sets. 
up new matter as a defense, and the evidence fails to make out 
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a prima facie defense.” Wolff vs. Campbell, supra; Vincent vs. 
Means, 184 Mo. 327, loc. cit. 341, 82 S. W. 96. 

When such is the case, the court can direct a verdict for plain- 
tiff; otherwise it must be left to the jury. In such case the court 
merely decides that, even though the facts presented by the de- 
fendant be absolutely true in every respect, nevertheless, as mat- 
ter of law, they do not make out a legal defense. There is a vast 
difference between this and telling the jury they cannot believe 
the facts presented. The court cannot do this and direct a verdict 
in plaintiff’s favor; neither can it direct a verdict in defendant’s 
favor by telling the jury it must believe the facts claimed and in- 
troduced by defendant. 

In Darlington Lumber Co. vs. Missouri Pacific R. Co., 243 
Mo. 224, loc. cit. 245, 147 S. W. 1052, 1058, the only exceptions. 
noted to the rule that where the plaintiff has made out a prima 
facie case it is error for the trial court to give a peremptory in- 
struction that he cannot recover are where— 

“the evidence in rebuttal is in writing, or a matter of record, and 
it stands undisputed, and it completely overcomes and destroys 
the prima facie case made.” 

In Wack vs. St. Louis, etc., R. Co., 175 Mo. App. 111 loc. cit. 
127, 157 S. W. 1070, 1074, it is said :-— 

“Though it be that evidence is given by witnesses on a trial, 
and not contradicted by others, it is not within the province of 
the court to assume and declare the truth of such statements. In 
every instance, unless the fact be admitted, the matter of the 
credibility of the witnesses and the weight and value to be given 
to their testimony concerning the matter of which they speak is 
for the jury to determine, and this is true though such evidence 
be not contradicted by other witnesses.” 

The same rule is announced in Coffman vs. Dyas Realty Co., 
176 Mo. App. 692, loc. cit. 699, 159 S. W. 842, and in Winn vs. 
Modern Woodmen, 157 Mo. App. 1, loc. cit. 11, 137 S. W. 292. 

The case of Richey vs. Woodmen of the World, 163 Mo. App. 
235, 4s not in point for defendant because on pages 245 and 246, 
146 S. W. 461, the court says that, if the proof of the facts relied’ 
upon by the defendant appeared only in defendant’s evidence, it 
would not interfere with the trial court’s ruling, but that the 
witnesses for the defendant were supported by the testimony of 
the witnesses for the plaintiff. 

Neither is the case of Wolff vs. Conn. Mut. Life Ins. Co., 5. 
Mo. App. 236, in point. There the jury found for defendant, 
and the question was merely whether the facts found constituted 
in law a defense. It was held that they did, since the insured 
was clearly violating the law at the time he was killed. He 
uttered a threat, raised his arm, seized Kahli and pushed him 
against the fence, and was holding hin by the throat when Kahli 
struck and killed him. These were thé facts presented by de-- 
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fendant and had to be treated as true since the jury found in 
defendant’s favor. 

In Davis vs. Modern Woodmen, 98 Mo. App. 713, 73 S. W. 
923, the insured left his breakfast table, got his gun, went out 
into the yard, and entered into an altercation with one Bryan 
as the latter passed up the road; and after Bryan passed, insured 
then waited with his gun in a nook in the hedge for Bryan to 
return, and was killed in the encounter that then took place. At 
page 717 of 98 Mo. App., at page 924 of 73 S. W., the opinion 
says, “This is not questioned.” And at page 718 of 98 Mo. 
App., at page 925 of 73 S. W., the opinion says, “The evidence 


- offered by plaintiffs” shows that Davis was engaged in an un- 


lawful endeavor. 

In Bloom vs. Franklin Life Ins. Co., 97 Ind. 478, 49 Am. Rep. 
469, the controversy does not seem to have been over the facts, but 
over the pleading and the law arising from the facts. 

The case of Woodmen of the World vs. Hipp (Tex. Civ. App.) 
147 S. W. 316, was decided without disclosing whether the evi- 


‘dence in plaintiff's favor agreed with or contradicted defendant’s 


evidence, but the case was remanded for a new trial because an 
eyewitness, who did not testify, might perhaps give testimony 
tending to show that deceased, when he made the assault, was 
himself acting in self-defense. This was a holding that if he 
should so testify, there would be a case for the jury. 

In the case of Murray vs. N. Y. Life Ins. Co., 96 N. Y. 614, 
48 Am. Rep. 658, the controversy was not over the facts, but over 
the sufficiency of the facts to establish defendant’s nonliability. 
The court says the “undisputed facts” were that insured and his 
brother planned the assault and laid in wait for the object of their 
spite, and seized and held him while beating him with a rawhide. 
The man thus assaulted shot insured with a pistol. The jury found 
that insured died in consequence of a violation of law, but they 
could not answer the special questions whether the pistol was 
fired intentionally, in self-defense, or went off accidentally. ‘The 
court said it did not make any difference, as insured was violating 
the law and his death was in consequence thereof. 

In Woodmen of the World vs. Walters, 124 Ky. 663,99 S. W. 
930, the insured shot and killed Spinks in self-defense, but was 
himself shot and killed by Spinks. It was held that he did not 
die in consequence of the violation of law. By the same reason- 
ing, in the case at bar, if Gilkey fired his revolver in self-defense 
and was not lying in wait, intending or seeking originally to harm 
the Kings, then he did not die in consequence or as a result of 
a violation of law on his part. The question of his purpose in 
being in the pumphouse and as to who fired the first shot and, if 
by Gilkey, the intention with which it was fired, were peculiarly 
for the jury to determine. 

In Newland vs. Modern Woodmen of America, 168 Mo. App. 
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311, 153 S. W. 1097, the case was reversed outright because the 
undisputed evidence, as well as the admissions and affidavit of 
plaintiff in her proofs of death, showed that the insured com- 
mitted suicide, which nullified the policy. 

It is needless to examine cases further. We are of the 
opinion that there was an issue to submit to the jury, and we 
have no power or authority to say that defendant’s witnesses 
conclusively established the truth of defendant’s contention, 
namely, that Gilkey died in consequence of the violation of law 
on his part. 

The judgment is affirmed. All concur. 


BARNES vs. MARSHALL. (No. 516.)* 
(Supreme Court of Alabama.) 


1. INSURANCE—AGENTS—CONSTRUCTION OF CONTRACT. 


Under a contract whereby a general insurance agent appointed a sub- 
agent to solicit applications and to collect the first premium thereon 
and remit in cash to the agent, with full information as to why any 
policy had not been delivered, otherwise to be liable for the agent’s 
part of the annual premium thereon, the subagent became indebted 
to the agent, as for money received to his account, for the full 
amount of the agent’s proportion of the premiums on all policies 
sold by the subagent and confirmed and issued by the insurance 
company. 

(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 


5. INSURANCE—ACCOUNTING BY SUBAGENT—ESTOPPEL. 


A general insurance agent, denying the right of a subagent to collect 
premium notes and assuming to collect them directly from the 
policyholders, with the subagent’s consent, was estopped, in an action 
against the subagent to recover his part of such premiums, from 
treating them as if collected by the subagent and charging him 
therewith. 


(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 


6. INSURANCE—AGENT—A CCOUNTING BY SUBAGENT — 
RIGHT TO SET-OFF. 

In such case the subagent, having consented to the agent’s interference, 
could not make it the basis of a claim for damages by way of set-off. 

(For other cases, see Insurance, Cent. Dig. §§ 107, 108; Dec. Dig. § 82.) 


Appeal from Covington County Court; H. A. Pearce, Judge. 
Assumpsit by Vivian H. Marshall against Jesse W. Barnes. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 


* Decision rendered, June 3, 1915. On este June 30, 1915. 69 
South. Rep. 436 
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W. H. Albritton and J. M. Prestwood, both of Andalusia, for Ap- 
pellant. 
S. H. Gillis and A. R. Powell, both of Andalusia, for Appellee. 


——-—-———- eq —— 


MITCHELL ws. LANGLEY. (No. 535.)* 
(Supreme Court of Georgia.) 


1. INSURANCE— FRATERNAL INSURANCE — BENEFICIARY— 
RIGHTS OF. 


Although a beneficiary named by a member in a certificate issued by a 
benefit society may not have such a vested interest as to prevent the 
member from changing the beneficiary, where permitted so to do by 
the statute law, the charter, by-laws, or certificate, yet a beneficiary 
who has been so named is not an entire stranger to the contract, 
but has such an interest that if a third person, by false and malicious 
defamation of the beneficiary, fraudulently induces the member to 
change the certificate and appoint such person as the new beneficiary, 
who receives the amount specified, upon the death of the member, 
when otherwise the fund payable at the death of the member would 
have been received by such original beneficiary, this will furnish a 
basis for an action on the case for damages by the injured perso 
against the person so acting. 


(For other cases, see Insurance, Cent. Dig. § 1948; Dec. Dig. § 782.) 


Error from Superior Court, Rockdale County; C. S. Reid, Judge. 
Action by Georgia Langley against C. G. Mitchell. Judgment for 
plaintiff, and defendant brings error. Affirmed. 


A. C. & J. H. McCalla, of Conyers, and Little, Powell, Smith & 
Goldstein, of Atlanta, for Plaintiff in Error. 

aR "Irwin, of Conyers, and Rogers & Knox, of Covington, for De- 
fendant in Error. 


* Decision rendered, Aug. 14, 1915. 8&5 S. E. Rep. 1050. Syllabus by 
the Court. 










———___. a 





MESSERSMITH vs. SUPREME LODGE KNIGHTS OF 
PYTHIAS.* 
(Supreme Court of North Dakota.) 











1. INSURANCE—SUICIDE—ADMISSIBILITY OF EVIDENCE. 

Action upon life insurance policy. The existence of the policy and death 
of insured admitted. Defendant offered no evidence excepting the 
proofs of death, which are alleged to contain admission of suicide. 

The issue for the jury was whether or not the insured had in fact sui- 


* Decision rendered, June 22, 1915. 153 N. W. Rep. 989. Syllabus by 
the Court. 










Life.] Supreme Tribe of Ben Hur vs. Owens et al. 601 


cided. The proofs of death were admitted merely as evidence upon 
that point. Certain evidence tending to show the spirits, health, and 
domestic relations of the insured just prior to his death was properly 
admitted. 


(For other cases, see Insurance, Cent. Dig. $§ 2003-2005; Dec. Dig. § 818.) 


2. INSURANCE—TRIAL—SUICIDE OF INSURED—EVIDENCE — 
ARGUMENT OF COUNSEL. 

Evidence that the insured was the father of his first child, two months 
of age, was properly admitted. There was no error in the statement of 
plaintiff’s attorney to the court in answer to an objection to said 
evidence, as follows: “I have a right to show that his domestic life 
was happy; that he was a young married man; that he was in 
superb health.” 

(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818; 
Trial, Cent. Dig. § 271; Dec. Dig. § 110.) 


3. INSURANCE—SUICIDE—ADMISSIBILITY OF EVIDENCE. 


There was no error in admitting evidence that insured was successful in 
business and was a man of scholarly attainments. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


6. INSURANCE—SUICIDE—SUFFICIENCY OF EVIDENCE. 

Evidence examined, and found sufficient to justify its submission to the 
jury, and supports the verdict. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


Appeal from District Court, Stark County; Crawford, Judge. 

Action by Christina M. Messersmith against the Supreme Lodge 
Knights of Pythias. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Thomas H. Pugh, of Dickinson, for Appellant. 
L. A. Simpson, of Dickinson, for Respondent. 


-——_—_- $+ @—__ —----—- 


SUPREME TRIBE OF BEN HUR vs. OWENS ET AL. 
(No. 5086.) * 


(Supreme Court of Oklahoma.) 


2. INSURANCE—FRATERNAL INSURANCE—MISREPRESENTA- 
TIONS. 

Where an applicant for beneficial membership in a fraternal order with 
insurance features stated in her written application that she had not 
prior to that time applied for beneficial membership in said order, 
when in fact she had made such an application, and the same was on 
file in the head office of the order at the time it issued to her a certifi- 
cate of beneficial membership on said second application, the said 


* Decision rendered, Aug. 10, 1915. ‘151 Pac. Rep. 198. Syllabus by the 
Court. 
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order is charged with knowledge of the former application, and it is 
estopped to plead breach of warranty or misrepresentation, and avoid 
liability. 

(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Commissioners’ Opinion, Division No. 6. Error from Superior Court, 
Muskogee County; Farrar L. McCain, Judge. 

Action by Virginia Owens and others against the Supreme Tribe of 
Ben Hur, a corporation. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 


N. B. Maxey, of Muskogee, for Plaintiff in Error. 
William T. Hutchings and W. P. Z. German, both of Muskogee, for 
Defendants in Error. 


cama 


STATE MUT. LIFE INS. CO. or Rome, Ga., vs. LONG 
ET AL. (No. 1454.)* 
(Court of Civil Appeals of Texas. Texarkana.) 


1. INSURANCE—LIFE INSURANCE — SUICIDE — SUFFICIENCY 
OF EVIDENCE. 

In an action on a life insurance policy with a suicide clause, evidence held 
sufficient to show that insured killed himself. 

“_ 8) cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. | 


Error from Circuit Court, Dallas County; Kenneth Foree, Judge. 

Action by Virginia F. Long and others against the State Mutual Life 
Insurance Company of Rome, Ga. Judgment for plaintiffs, and defendant 
brings error. Reversed, and cause remanded, with a suggestion. 


Thomas, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, 
for Plaintiff in Error. 

Capps, Cantey, Hanger & Short, of Ft. Worth, for Defendants in 
Error. 


* Decision rendered, May 6, 1915. 178 S. Ww. Rep. 778. 
—_—---——_- eq --—- — 


MORAN vs. KNIGHTS OF COLUMBUS. (No. 2733.)* 
(Supreme Court of Utah.) 


1. INSURANCE—ACTION ON CERTIFICATE—PLEADINGS— 
PARTIES. 


In an action to recover on a benefit certificate, where plaintiff alleged that 
after its issuance she had become the wife of insured and, by virtue 
of defendant’s by-laws, the beneficiary in such certificate, and that 


* Decision rendered, July 12, 1915. 151 Pac. Rep. 353. 
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insured had thereafter died while the certificate was in effect, and’ 
wherein defendant denied any knowledge concerning the matrimonial 
relations of plaintiff and insured, and alleged that insured was not 
a member in good standing at his death because of failure to pay his 
assessments, the question whether plaintiff was the real party in in- 
terest was not properly raised. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


2. INSURANCE—ACTION ON CERTIFICATE—REPLY—STATUTE 


Under Comp. Laws 1907, § 2980, as amended by Laws 1907, c. 39, provid- 
in that a party who confesses the facts pleaded in an answer, but 
desires to avoid the legal effect thereof, must file a reply, plaintiff, 
suing as the widow of an insured to recover upon his benefit certifi- 
cate, and alleging that insured had died a member in good standing 
while the certificate was in effect, upon defendant’s answer, alleging 
a by-law that no benefit should be paid to the beneficiary of any 
member whose death was caused by his own act unless the one claim- 
ing the benefits should affirmatively show that prior to such suicide 
insured had been judicially declared insane, was under treatment for 
insanity, or was in the delirium of other illness when the act was 
committed, was not required to reply, in order to make her evidence 
respecting insured’s mental condition at and immediately before his 
death admissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1996-1998; Dec. Dig. § 815.) 


4. INSURANCE—PROOFS OF DEATH—WAIVER. 


An insurer who unconditionally denies all liability on a policy sued on 
waives a condition in the policy requiring proofs of death. [Daniher 
vs. Grand Lodge, 10 Utah 123, 37 Pac. 245; West vs. Insurance So- 
ciety, 10 Utah 442, 37 Pac. 685.] 

(For other cases, see Insurance, Cent. Dig. §§ 1963-1965; Dec. Dig. § 789.) 


5. INSURANCE—ACTION ON BENEFIT CERTIFICATE—EVI- 
DENCE. 

In an action by plaintiff as the widow of an insured to recover on his 
benefit certificate, a document purporting to be proofs of death, sub- 
mitted to the insurer on behalf of insured’s father by the local coun- 
cil, and with which plaintiff was in no way connected, was properly 
excluded. 


(For other cases, see Insurance, Cent. Dig. §§ 2003-2005; Dec. Dig. § 818.) 


6. INSURANCE—ACTION ON CERTIFICATE—QUESTION FOR 
JURY—MENTAL CONDITION OF INSURED. 


In such action, where the evidence upon the issues of insured’s suicide 
and his mental condition at the time was not such as allowed but one 
conclusion, but was such that reasonable men might arrive at different 
conclusions, the issues were properly submitted to the jury. 


(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


7. INSURANCE—FORFEITURE—NONPAYMENT OF PREMIUMS 
—ENFORCEMENT. 


Under the constitution and by-laws of a fraternal benefit association, pro- 
viding that any member should ipso facto forfeit his membership by 
failing to pay his regular monthly assessments within thirty days from 
the first day of the month in which they were levied, that no money 
should be paid from the treasury of any council, except upon a two- 
thirds vote at a regular meeting following written notice of a resolu- 
tion or intention to pay, that a council might authorize the payment 
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of a member’s assessment as a loan or gift from its general fund, 
not to exceed six assessments, payable to the financial secretary within 
the time fixed for such payment, that every by-law of a council au- 
thorizing payment of a member’s assessment should be approved by 
the board of directors, and that a subordinate council might make 
necessary by-laws not to conflict with the constitution and regulations 
made by the national council, the association, as to a member who was 
an officer of a local council at a monthly salary of about $10, whose 
assessment account sometimes remained uncredited on the books of 
the local council, during which time the local council had paid his 
assessments from its funds within the time given by the by-laws, who 
was never reported delinquent and was always recognized as a mem- 
ber in good standing, and who for five years prior to his death paid 
all assessments regularly, and who at his death: had paid all assess- 
ments, could not enforce the provision of strict forfeiture for de- 
fault in the payment of assessments. 


(For other cases, see Insurance, Cent. Dig. §§ 1903, 1905; Dec. Dig. § 753.) 
8. INSURANCE—CONSTRUCTION AGAINST FORFEITURE. 


Equity and good conscience abhor forfeitures, and the courts will con- 
strue transactions so as to avoid a forfeiture where such construction 
is permissible, which rule applies to insurance contracts as well as to 
others, and it is immaterial whether the transaction is one in equity or 
at law, since Comp. Laws 1907, § 2489, provides that, whenever there 
is any variance between the rules of equity and those of common law 
in reference to the same matter, the rules of equity shall prevail. 
[Johanson vs. Grand Lodge, 31 Utah 45, 86 Pac. 494.] 


(For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.) 


9. INSURANCE "EITURE—WAIVER. 

Where a forfeiture is insisted upon by an insurer, it is bound to inform 
itself respecting its rights in that regard within at least some reason- 
able time or be deemed as a matter of common justice, to have waived 
its right to a forfeiture. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 





Appeal from District Court, Weber County; J. A. Howell, Judge. 
Action by Mary Moran against the Knights of Cotumbus. Judgment 
for plaintiff, and defendant appeals. Affirmed. 


George J. Gibson, of Salt Lake City, for Appellant. 
A. G. Horn, of Ogden, for Respondent. 


ee eee 


KLEIN vs. KNIGHTS AND LADIES OF SECURITY. 
(No. 12606.) * 


(Supreme Court of Washington.) 


1. INSURANCE—ACTION ON POLICY—EVIDENCE—SUICIDE. 


In an action upon a life insurance policy, wherein the defense of suicide 
was interposed, evidence of statements by insured shortly before his 
death that he intended to commit suicide was admissible. 


(For other cases, see Insurance, Cent. Dig. §§ 1691-1693; Dec. Dig. § 659.) 








* Decision rendered, Sept. 1, 1915. 151 Pac. Rep. 241. 
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2. INSURANCE—ACTION ON POLICY—SUICIDE—QUESTION OF 
FACT. 


In an action upon an insurance policy, wherein the defense of suicide 
was interposed, evidence held sufficient to go to the jury on the ques- 
tion whether insured committed suicide. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Department 1. Appeal from Superior Court, Spokane County; J. 
Stanley Webster, Judge. 

Action by Floretta Klein against the Knights and Ladies of Security. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


A. C. Shaw, of Spokane, for Appellant. 
Roche & Onstine, of Spokane, for Respondent. 


HUMPHREY vs. MUTUAL LIFE INS. CO. or New York 
et AL. (No. 12539.)* 
(Supreme Court of Washington.) 


2. INSURANCE—ASSIGNMENT OF POLICY—DELIVERY. 


Where insured executed a written assignment of a policy on his life to his 
wife in duplicate, one copy of which was attached to the policy, and 
the other of which was filed by the insurer as an assignment of the 
insurance, and the policy, with the assignment thereof, was placed in 
a safety deposit vault to which the wife had access, it was so far in 
her control and possession as to constitute a valid and complete 
assignment and delivery thereof. 


(For other cases, see Insurance, Cent. Dig. § 480; Dec. Dig. § 211.) 


3. INSURANCE—INSURABLE INTEREST—WIFE—DIVORCE. 


Where insured, holding a policy payable to his administrators or assigns, 
married, and executed a written assignment of the policy to his wife 
reciting a consideration, the wife had an insurable interest, which 
continued after a decree of divorce, so as to entitle her to the pro- 
ceeds. 


(For other cases, see Insurance, Cent. Dig. §§ 158-162; Dec. Dig. § 116.) 


Department 1. Appeal from Superior Court, King County; Mitchell 
‘Gilliam, Judge. 

Action by Omar J. Humphrey against the Mutual Life Insurance 
Company of New York and Ida May Zeile. Judgment for defendant 
Zeile, and plaintiff appeals. Modified and affirmed. 


Brightman, Halverstadt & Tennant, of Seattle, for Appellant. 
Marion A. Butler and Geo. S. Cole, both of Seattle, for Respondent. 


* Decision rendered, Aug. 16, 1915. 151 Pac. Rep. 100. 
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FIRE, TORNADO, ETC. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


Tuirp Circult. 


INSURANCE CO. OF NORTH AMERICA 
vs. 


McCOACH, CoLiector or INTERNAL REVENUE. (No. 1916,)* 


1. INTERNAL REVENUE—EXCISE TAX—FIRE INSURANCE 
COMPANIES—“SURPLUS.” 

That an insurance company has a surplus much more than adequate to 
meet every addition to the reserve fund, as required by the state law, 
“surplus” being what remains after making provisions for all liabilities 
of every kind, except capital stock, does not deprive it of its right to 
the deduction of the amount required for reserve funds, in ascertain- 
ing the net income upon which an excise tax levied under Act Aug. 5, 
1909, c. 6, § 38, subd. 2, 36 Stat. 112 (Comp. St. 1913, § 6301), is to 
be paid. 

(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) 


(For other definitions, see Words and Phrases, First and Second Series. 
Surplus.) 


2. INTERNAL REVENUE—EXCISE TAX—FIRE INSURANCE 
COM PANIES—“RESERVE FUND.” 


The Corporation Excise Tax Law (Act Aug. 5, 1909) imposes an annual 
tax upon the privilege of doing business, and bases its assessment 
upon the annual net income of the corporation. Section 38, subd. 2, 
provides that such net income shall “be ascertained by deducting from 
the gross income all losses sustained, and in the case of insur- 
ance companies the sums other than dividends paid within the year 
on policy and annuity contracts, “and the net addition, if any, re- 
quired by law to be made within the year to reserve funds.” Act 
Pa. June 1, 1911 (P. L. 612) §§ 7-9, provides for a reinsurance re- 
serve, and declares that after the Insurance Commissioner has 
charged as a liability the reinsurance and loss reserves as defined 
for insurance companies, other than life, and adding thereto all other 
debts, he shall ascertain whether the capital stock thereof has been 
so impaired that the company should be required to make the im- 
pairment good. As an item of liability the Insurance Commissioner 
has uniformly required the net amount of unpaid losses and claims 
to be returned, whether adjusted or not. Held, that unpaid losses 
are properly included within the addition to be made to the reserve 
funds within the Excise Act in determining the net income of a fire 
and marine insurance company. 

(For other cases, see Internal Revenue, Cent. Dig. §§ 13-28; Dec. Dig. § 9.) ° 


(For other definitions, see Words and Phrases, First and Second Series, 
Reserve Fund.) 


Woolley, C. J., dissenting. 


a a = 


~ * Decision rendered, July 6, 1915. 224 Fed. Rep. 657. 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania; Dickinson, Judge. 

Suit by the Insurance Company of North America against William 
McCoach, Collector of Internal Revenue, to recover taxes paid. There 
was a judgment for plaintiff for less than he demanded (218 Fed. 905), 
and he brings error. Reversed, with directions. 


Before Buffington, McPherson, and Woolley, C. JJ. 


B. Franklin Pepper, of Philadelphia, Pa., for Plaintiff in Error. 
Francis Fisher Kane, of Philadelphia, Pa., for Defendant in Error. 


McPuerson, C. J. 

Under the act of August 5, 1909, the Government compelled 
the Insurance Company of North America to pay an excise tax 
with respect to its net income for the years 1910 and 1911. This 
suit is brought to recover a part of the tax, the company claiming 
that too much had been exacted. In the court below two items 
were in dispute, and, as the company obtained judgment for 
only one of them, this writ of error presents the question whether 
judgment should have been entered for the other item also, a 
sum of $2,503.47, with interest. The opinion of the district 
judge is reported in 218 Fed. (C. C.) at page 905. 

The trial was without a jury, and nearly all the facts were 
agreed upon, only three witnesses having been heard. The con- 
troversy arises in this way: The company, a Pennsylvania cor- 
poration chartered in 1794 by a special act (3 Smith’s Laws, 
p. 129), is now subject to the general insurance laws of the 
state. Its business is confined to fire and marine risks. As the 
Federal statute lays the tax with respect to net income, the ques- 
tion is immediately presented, How is net income to be ascer- 
tained? The answer is found in section 38, subd. 2, and we 
quote so much of the section as is now important :— 

“* * * Such net income shall be ascertained by deducting 
from the gross amount of the income of such * * * insur- 
ance company, * * * all losses actually sustained, &c. * * * 
and in the case of insurance companies the sums other than divi- 
dends paid within the year on policy and annuity contracts and the 
net addition if any required by law to be made within the year to 
reserve funds.” 

We italicize the words on which the decision turns. 

[1] 1. The first matter to be noted is that the deduction in 
question is such addition as may be “required by law.” The 
parties agree that this phrase means the law of the particular 
state, for the Federal Government does not attempt to regulate 
the internal affairs of insurance companies. In this case, we 
have to do with the requirements of the Pennsylvania law, and 
especially with such as concern the reserve funds of fire and 
marine insurance companies. (The reserves required from com- 
panies doing other kinds of insurance are not involved in this 
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controversy.) Whatever sum, therefore, the law of the state 
required the company to add to its reserve funds during each of 
the years in question is expressly declared by Congress to be 
a proper item of deduction from the company’s gross income. 
For the moment, we defer the examination of the Pennsyl- 
vania law of this subject, in order to consider the ground on 
which the district court decided against the company. Briefly, 
the position taken by the learned judge is this: That, because 
the company had an ample surplus, much more than adequate 
to meet every addition to its reserve funds that was required 
by the state, it could not be allowed the deduction given by the 
Federal statute. One of the additions required was the amount 
necessary to meet unpaid losses and claims, and the ground 
taken below seems, in effect, to be this: Since the company 
had accumulated a surplus more than enough to meet these un- 
paid claims, it had lost its right to the deduction. We do not 
know whether the deduction would have been regarded as allow- 
able, if the company had been barely able to provide for these 
liabilities, but in any event we cannot agree with the conclu- 
sion. Surplus is what remains after making provision for all 
liabilities of every kind (leaving capital stock out of the present 
consideration) ; and, as we understand the situation before us, 
the surplus of the Insurance Company of North America is 
what remained after it had made provision for these losses by 
setting aside all that the Pennsylvania law required for that 
purpose. We are unable to see how the fact can be relevant that 
(after thus providing once for these losses) the company still 
had in its treasury a large sum of money out of which it could 
pay them again, and several times over. In other words, we do 
not think the company’s surplus has anything to do with the 
present dispute. Congress has in terms allowed the company to 
deduct from its gross income “the net addition, if any, required 
by law to be made within a year to reserve funds’; and, as we 
see the question for decision, it is simply this: What net addition 
does the Pennsylvania law require to be made to the reserve 
funds of an insurance company doing a fire and marine business 
only? 

[2] 2. In order to answer this question correctly, we must 
first ascertain what Congress meant by “reserve funds.” Was 
the phrase used in a special sense, or does it include generally 
such funds as must be reserved to meet liabilities, whether they 
be contingent or already adjusted? In our opinion it bears the 
general meaning. If Congress intended to allow no other de- 
duction on this account except what is technically known as “ 
insurance reserve,” or unearned premium, it is not easy to under- 
stand why the well-known term of ‘art was not used. The 
plural form, reserve funds, seems also to indicate that Con- 
gress intended to include, not only reinsurance reserve, but any 
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other fund as well that a state might require the company to set 
aside for the purpose of meeting such a liability as unpaid losses 
and claims. ‘This seems to be the natural and ordinary meaning 
of the words, and presumably therefore is the construction to 
be adopted. 

What then does the Pennsylvania law require to be added to the 
reserve funds of a fire and marine insurance company? For more 
than forty years the state has had a department of insurance, and 
a system of regulating the affairs of companies doing that kind of 
business, and from time to time it has passed statutes on this sub- 
ject. On June 1, 1911, an act was adopted codifying and super- 
seding many of the previous enactments, and (although this stat- 
ute is later than 1910, one of the years now in question) we need 
not go behind it, since for the present purposes it does not differ 
materially from the earlier acts. ‘he system is as follows: A 
department of insurance is established in charge of a commis- 
sioner, whose powers of control are varied and extensive. He 
is to see that all the laws of the state respecting insurance com- 
panies are faithfully executed. At his pleasure he may in- 
vestigate and examine the affairs of any company with the ut- 
most thoroughness. If it has failed to comply with the law, 
or if he shall find its assets insufficient, he may suspend its en- 
tire business, reporting the delinquent to the Attorney General 
for further action looking to its dissolution. He is to make, an 
annual report to the Legislature of the condition of all the com- 
panies doing business in the state. Every such company must 
file an annual statement, using the blank forms furnished by 
the commissioner, who may adopt any form he thinks “best 
adapted to elicit from them a true exhibit of their financial con- 
dition.” Failure to make such a statement, or the making of a 
false statement, is severely punished. 

The act provides in section 4 the method of ascertaining the 
“reserve liability” of life insurance companies (with which we 
have no present concern), and then in sections 7, 8, and 9 turns 
to the subject of ascertaining the financial condition of other 
companies. ‘These sections first take up reinsurance reserve, and 
provide that “in determining the liabilities upon its contract of 
insurance of any insurance company other than life insurance, 
and the amount such company shall hold as a reserve for re- 
insurance,” the commissioner shall charge casualty insurance 
companies with a certain proportion of their premiums; and— 

“For fire insurance companies he shall charge 50 per cent of 
the premiums written in their policies upon all unexpired risks 
that have one year, or less than one year, to run, and a pro rata 
of all premiums on risks having more than one year to run; 
on perpetual policies he shall charge the deposit received, less 
a surrender charge of not exceeding 10 per cent thereof. From 
[For] marine and inland risks he shall charge 50 per cent of 
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the premium written in the policy upon yearly risks, and the full 
amount of the premium written in the policy upon all other 
marine and inland risks not terminated.”’ 

Having thus dealt with reinsurance reserve, the statute goes 
on to unpaid losses, and provides that the commissioner “shall, 
in calculating the reserve against unpaid losses,” pursue a certain 
method with casualty companies (which does not need con- 
sideration now); and then, taking up other classes of com- 
panies, it declares in section 9 that after the commissioner has 
“charged as a liability the reinsurance and loss reserves, as above 
defined for insurance companies of this commonwealth other 
than life, and adding thereto all other debts and claims against 
the company,” he shall thus ascertain whether the capital of the 
company has been so impaired that the company should be re- 
quired to make the impairment good, as a condition to the doing 
of further business. 

Acting under the authority of the statutes that have been in 
force since 1873, the commissioner has required the plaintiff and 
similar companies to return each year, as an item among their 
liabilities, the net amount of unpaid losses and claims, whether 
such losses are actually adjusted, or are in process of adjustment, 
or are resisted; and in so doing he has followed what the de- 
partment has always understood to be the command of the Penn- 
sylvania law. It is true that in this particular the statutes have 
never been interpreted by the Supreme Court of the state, but 
we think it must be conceded that (even if their meaning be con- 
sidered doubtful) they are susceptible of the construction thus 
put upon them by the department that completely controls the 
subject. Moreover, as far as we know, the construction has 
never been contested, and it is clear that this form of report 
has been required by the department from the beginning. We 
have felt at liberty to examine the commissioner’s official reports 
for 1876, 1884, 1894, and 1904 (although these were not in 
evidence), as well as the company’s reports for 1910 and 1911, 
and we find this item of unpaid losses always charged as a lia- 
bility. Being a liability, and so charged in the company’s ac- 
counts, funds are necessarily “reserved” to meet it, although of 
course they are not, and need not be, physically set aside for that 
purpose. 

One of the witnesses has been connected with the department 
for more than thirty years, either as clerk or deputy or as the 
commissioner himself, and he testified to this construction and 
gave excellent reasons therefor. Another witness, a man of 
forty-five years’ experience, testified that this was the general 
construction in the insurance business, and no evidence was 
offered to the contrary. Indeed, it is difficult to see how any 
other opinion could be entertained. After a loss has happened, 
the damage done thereby becomes an undoubted liability of the 
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company, and (except now and then) will have to be met. In 
most cases all that remains to be done is to adjust the loss in 
order to ascertain the precise amount due, and usually this amount 
can be estimated in advance with sufficient accuracy to determine 
how much the company should set aside to make the damage 
good. Such unpaid losses are “claims against the company,” 
and in our opinion the Pennsylvania law (while it may be some- 
what lacking in precision of statement) required them to be 
added to the company’s liabilities, and required funds to be re- 
served sufficient to meet them in full. 

It is hardly necessary to cite authorities on the point that the 
uniform construction of a statute adopted by the highest ad- 
ministrative authorities is entitled to great respect (U. S. vs. 
Healey, 160 U. S. 141, 16 Sup. Ct. 247, 40 L. Ed. 369; U. S. vs. 
Cerecedo Hermanos y Compania, 209 U. S. 339, 28 Sup. Ct. 
532, 52 L. Ed. 821); and we should hesitate long before we 
differed from such a construction, even where we had more 
doubt concerning its correctness than we have in the present 
instance. 

The district judge entertained the same opinion concerning 
the meaning of “reserve funds” as we have just expressed, 
but was misled (as we think) by his views in reference to the 
surplus. We conclude that the company was entitled to the re- 
duction in dispute, and the judgment must therefore be reversed, 
with instruction to allow the claim. 


Woo Ley, C. J. (dissenting). 

I oppose the judgment to be entered in this case. While ap- 
proving the judgment below, I do not concur in the reasoning 
upon which it was entered. With very great respect for the 
opinions both of the court below and of this court, I am con- 
strained to differ with both; and, being unable, in this peculiar 
situation, to indicate the grounds for my dissent merely by not- 
ing the same, I will state as briefly as may be the matters that 
have controlled my judgment. 

The Corporation Excise Tax Law (36 U. S. Stat. 112) im- 
poses an annual tax upon the privilege of doing business in a 
corporate capacity, and bases its assessment upon the annual net 
income of a corporation. Net income is ascertained by deducting 
from the gross income sundry designated items, as ordinary and 
necessary expenses actually paid, losses actually sustained, and, 
in the case of insurance companies, “the net addition, if any, 
required by law to be made within the year to reserve funds.” 
In permitting a deduction of an addition to the reserve funds of 
a corporation over its reserve funds of the previous year, and 
thereby exempting them from taxation, Congress recognized 
that in the case of insurance companies, certain funds are uni- 
formly and necessarily reserved to meet liabilities, which, from 
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the very nature of the business of insurance, are unknown and 
contingent; and in describing the reserve funds thus to be de- 
ducted, Congress made no attempt to define their nature or 
prescribe their amount, but, in the absence of Federal law upon 
the subject, obviously contemplated and intended such funds as 
are required to be reserved by the laws of the states in which in- 
surance companies do business. In doing this Congress pur- 
posely made the provision so elastic that the Federal law might 
readily be administered in harmony with the laws of different 
states. 

The controversy in this case, therefore, resolves itself into a 
question of what constitutes the “reserve funds” “required by 
law” of the state of Pennsylvania, or, stated with reference to 
the particular claim upon which this suit is founded, does the 
law of Pennsylvania require fire insurance companies to main- 
tain “reserve funds” to meet “unpaid losses and claims’”’ ? 

The plaintiff insurance company is a fire and marine insur- 
ance company, and for the purpose of this case may be treated 
with respect to its business of fire insurance alone. The law of 
Pennsylvania upon the subject of reserves for fire insurance 
companies, in so far as it affects the question in this action, is 
embraced in two statutes. The act of April 4, 1873 (P. L. 20), 
provides for a “reinsurance reserve for unexpired fire risks,” to 
be calculated upon certain percentages of premiums received, 
and makes no gs provision for reserve funds. The act of 
June 1, 1911 (P. L. 607), requires the maintenance of pre- 
cisely the same “reinsurance reserve for unexpired fire risks,” 
calculated in the same way, and likewise makes no other pro- 
vision for reserve funds. ‘The statute, however, requires casualty 
insurance companies, in addition to such “reinsurance reserve,” 
to maintain reserves to cover “unpaid, losses,” estimated upon 
claims presented. The “ ‘reinsurance reserve,’ ‘ which is sometimes 
termed the “unearned premium reserve,” indicating a reserve 
against either the contingency of loss, or protection by reinsur- 
ance, or the cancellation of a risk by the insured with a demand 
for the return of the unearned part of the premium, is by section 
7 of the act of 1911 required of all insurance companies other 
than life. This includes fire insurance companies. A reserve 
against “unpaid losses” is required by section 8 only of casualty 
insurance companies. ‘This does not include fire insurance com- 
panies. Section 9 of the act, however, contains this provision :— 

“Having charged as a liability the reinsurance and loss re- 
serves, as above defined for insurance companies of this com- 
monwealth other than life, and adding thereto all other debts and 
claims against the company, the commissioner shall, in case he 
finds the capital of the company impaired twenty per cent, give 
notice to the company to make good the capital within sixty days.” 


The Deputy Commissioner of Insurance, speaking for the de- 
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partment of insurance of Pennsylvania, testified, and upon his 
testimony this court and the court below hold that section 9, 
which defines as a “liability” the “reinsurance and loss reserves,” 
makes the “reinsurance reserves” and the “loss reserves” to- 
gether constitute the “reserve funds” of fire insurance companies, 
“required by law” of the state of Pennsylvania, the annual ad- 
dition to which may, by authority of the Federal act, be deducted 
from gross income, and escape Federal taxation. I regret that 
for two reasons I cannot concur with this construction of the 
statute. The first reason is based upon the language of the 
statute, which in declaring the “reinsurance and loss reserves” 
to be a “liability” refers to them “as above defined.” How are 
“reinsurance reserves” and “loss reserves” “above defined’? 
The “reinsurance reserve” is defined by section 7 of the act, and 
extends to both fire and casualty insurance companies. ‘The 
“unpaid loss reserve” is defined by section 8 of the act, and 
relates only to casualty insurance companies. Therefore, in 
mentioning these two reserves by the general language of section 
9, the act was cautious to maintain the distinction which thereto- 
fore was made between them by using the words “as above de- 
fined,” and leaves the reserve required of fire insurance com- 
panies just as it is defined by section 7. As the statute by ex- 
pression makes no provision for a reserve fund against “unpaid 
losses and claims” of fire insurance companies, a deduction of an 
addition thereto cannot be allowed in ascertaining the net in- 
come of fire insurance corporations upon which to base its cor- 
poration excise tax, unless, indeed, it is found, by construction, 
that the statute makes such provision. Upon this, I surmise, 
there is entire accord. Can the statute, therefore, be construed 
to require fire insurance companies to maintain reserve funds 
against “unpaid losses and claims’’? 


In considering the language to be construed, it is found that in 
the part of the statute in which a reserve fund for fire insurance 
companies is required and defined, but one kind of a reserve is de- 
nominated, namely, ‘a reserve for reinsurance.” ‘The statute is 
silent with respect to fire reserves for other purposes, but the 
statute, taken as a whole, is not silent with regard to its purpose. 
If its object had primarily been the requirement and establish- 
ment of insurance reserves, and, acting under the two statutes for 
forty years, the department of insurance had required the main- 
tenance of real reserves against unpaid losses and claims, the 
effect of a decision contrary to that practice resulting in its 
disestablishment, this might be an instance in which the meaning 
of a statute is to be determined by its contemporaneous exposi- 
tion. But the establishment and definition of insurance reserves 
do not, in my opinion, constitute the theory of the statute or its 
purpose, upon which its construction must be founded. The act 
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contemplates something altogether different and altogether more 
comprehensive. What is its purpose? 

Supervision of the business of insurance has everywhere be- 
come a function of state government. States have undertaken 
to protect their citizens from losses incident to the insolvency of 
insurance companies, and to this end the state of Pennsylvania, 
by the act of 1911, prescribes the methods by which the pro- 
tective measures it assumes may be effectuated. While this act 
deals indirectly with reserve funds to meet contingent liabilities 
to be incurred by insurance risks of certain characters, it deals 
primarily with the whole assets and liabilities of such com- 
panies, and provides how such companies may be watched, 
their solvency determined, and their continuance in business 
terminated, in order that the public may be protected. The 
object of the statute is to ascertain the solvency of the insurance 
companies, rather than to prescribe the methods by which solvency 
may be maintained. In order to determine their solvency, insur- 
ance companies are required annually to report their total assets 
and liabilities. Their liabilities are two kinds, known and unknown, 
or fixed and contingent. Against all liabilities of both kinds, the 
department of insurance is required to ascertain whether there 
exit assets sufficient to assure solvency. In a sense, assets so 
set off against all liabilities may represent assets reserved to meet 
all liabilities, but assets so employed do not constitute “reserves” 
as used in the nomenclature of the business, or in a sense em- 
ployed in either the Federal or the state statute. In fact, the 
state statute considers unexpired fire risks as a “Jiability,” and 
provides a reserve to meet the same. This is the only fire reserve 
which the statute expressly requires. But the statute also con- 
siders all other liabilities of fire insurance companies, and insists 
that against their liabilities of all*kinds there shall be assets 
enough to maintain solvency. Section 9 of the act clearly dis- 
closes this purpose by providing that :— 

“Having charged as a liability the reinsurance and loss re- 
serves, as above defined, * * * and adding thereto all other 
debts and claims against the company, the commissioner shall, in 
case he finds the capital of the company impaired twenty per cent, 
give notice to the company to make good the capital within sixty 
days.” 

Under this section of the statute, the department of insurance 
requires every insurance company to report all of its liabilities, 
contingent and fixed, those against which reserves are required by 
law to be maintained, and those against which reserves not so re- 
quired, sets off assets against all of them, and then ascertains 
whether the company’s capital is impaired 20 per cent, and ac- 
cordingly grants or withholds from it permission to continue 
business. Among the list of liabilities, fixed and contingent, offset 
against which assets and capital must be shown intact in order to 
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disclose solvency, are these, as shown by a report of the plaintiff 
insurance company, in evidence :— 


(1) “Unearned premiums” (against which the law ex- 

pressly provides the unearned premium or 

reinsurance reserve) $6,655,570 
(2) “Unpaid losses and claims” (which include the 

item in dispute) 518,000 
(3) “Estimated amount hereafter payable for Federal, 

state, and other taxes’? (which includes the 

very tax now in controversy ) 90,000 
(4) “Brokerage and other charges, due or to become 

due to agents or brokers” 


(5) “Contingent fund” 


Each of these items represents liabilities incurred, but not 
ascertained. Each represents contingent liabilities of one char- 
acter or another. The contingent liability of “unearned pre- 
miums” is calculated in the way prescribed by law, for which a 
reserve fund is “required by law” to be charged as a liability. 
Against the other contingent liabilities, no reserve funds are ex- 
pressly required by law, but the department of insurance de- 
mands that they be reported, and very properly requires that 
sufficient assets be maintained to meet them when ascertained, 
thereby to insure the solvency of the company. In this list of 
estimated contingent liabilities is the disputed liability of “unpaid 
losses and claims.” If an addition to assets retained to meet that 
liability may be deducted, in ascertaining net income for Federal 
taxation purposes, I do not see why additions to assets held 
. against equally undetermined and contingent liabilities of 
“Federal, state, and other taxes,’ “brokerage and other charges, 
due or to become due,” and “contingent fund” may not likewise 
be deducted. If the policy of the law and the practice of the 
department, in requiring insurance companies to preserve suffi- 
cient assets to meet all liabilities, make and constitute such assets 
“reserve funds” within the meaning of the state statute and 
within the contemplation of the Federal statute, then in logic the 
whole volume of assets so preserved, and in amount equal to the 
whole volume of liabilities, constitutes “reserve funds,” and when 
additions are made to the several parts thereof, such additions 
may be deducted and escape Federal taxation. Surely this can- 
not have been intended by one statute or contemplated by the 
other. 

A careful reading of the Pennsylvania statute, supported some- 
what by the testimony of the Deputy Insurance Commissioner, 
suggests that in the scheme of the statute, the principal reason for 
a reference to a “reinsurance reserve” for fire insurance com- 
panies, and a “reinsurance reserve,” plus a fund reserved against 
“unpaid losses” for casualty companies, is to afford the depart- 
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ment of insurance an authoritative method of calculating reserves 
against liabilities of such contingent characters. “AIl other debts 
and claims” which are included among liabilities contemplated 
by the act may readily be calculated, and when the liabilities of 
the two classes are added together, they constitute the total 
liabilities against which the policy of the Pennsylvania law re- 
quires assets to be disclosed and capital unimpaired in order to 
insure solvency. Section 9. 

I am of opinion that the difficulty in this case arises out of 
a confusion in the use of the words “liabilities” and “reserves,” 
and “assets” and “reserves.” ‘The statute of Pennsylvania defines 
the liabilities against which reserves in the technical sense shall 
be maintained, namely, “reinsurance” or “unearned premiums” 
in case of a fire insurance company, “reinsurance” plus “unpaid 
losses,” in casualty companies, and requires also that, against all 
other liabilities, assets shall appear in order to show solvency. 
Liabilities of the latter class, until met and paid, cannot escape 
Federal taxation by deducting them from the gross income of a 
corporation. Liabilities of the former class cannot escape taxa- 
tion by deduction from gross income, unless against such liabilities 
a reserve fund is specifically required by law. 

It has been urged that if the act of June 1, 1911, be construed 
not to require of fire insurance companies a fund to be reserved 
against the item of “unpaid losses and claims,” the very excellent 
rules and practice promulgated and pursued by the department 
of insurance of the state of Pennsylvania, in ascertaining and 
enforcing the solvency of insurance companies for the protection 
of policyholders, will be disturbed, and in fact destroyed. I do 
not concede this to be true, for if the contention of the Govern- 
ment were to prevail, the decision would not affect the department 
of insurance of the state of Pennsyfvania, or disturb its rules and 
practice in the least. The result would simply be: First, that 
the plaintiff fire insurance company would not be permitted to 
escape taxation under the Corporation Excise ‘Tax Law by mak- 
ing a deduction in one year for losses not yet determined, and 
thereafter conceivably deducting in the next year for the same 
losses when actually determined and paid; second, the plaintiff 
insurance company would be taxed only for the privilege of 
doing business after deducting for losses actually sustained when 
their amounts were precisely ascertained; and, third, the de- 
partment of insurance of the state of Pennsylvania would pro- 
ceed as before and require all insurance companies, seeking the 
privilege of doing business in Pennsylvania, to disclose assets 
equal to all liabilities, and stay solvent or stop business. There 
is no occasion for these results to be confused, as the questions 
presented in this controversy are separate and distinct. ‘The first 
is a question for the department of insurance of the state of 
Pennsylvania, and is whether an insurance company is insolvent, 
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and whether its business is being legally conducted. This fact 
may be ascertained, as it is now from time to time ascertained, 
without inquiry as to the requirements of the laws of Pennsyl- 
vania respecting the maintenance of reserve funds. 

The other question is one for the United States Commissioner 
of Internal Revenue, and is whether anything more than a “re- 
insurance reserve” is required by the laws of Pennsylvania to be 
maintained by a fire insurance company as distinctively a reserve 
fund. If nothing more is found in the law, then the Federal 
Government can lay its tax and disallow deductions for unpaid 
losses and contingent expenses, without regard to the conduct of 
the insurance department of the state of Pennsylvania in treating 
the same items to determine the solvency of the company. I 
concur with the view expressed in the majority opinion that the 
fact that the plaintiff insurance company had a surplus neither 
determines what is required by the law of Pennsylvania with re- 
spect to reserve funds, nor gives to an insurance company the 
right to a deduction under the Federal statute, when without a 
surplus it would be without such a right. It was upon the fact 
that the plaintiff insurance company had a surplus that the 
district court disallowed the deduction, after having held, as this 
court holds, that the laws of Pennsylvania, when construed in 
the light of practice, require reserve funds against unpaid losses 
and claims of fire insurance companies. It is upon this point that 
I am embarrassed in finding myself at variance with the reason- 
ing of both the trial court and the Appellate Court. 

For the reasons that I have given, I am of opinion that the 
deductions were properly disallowed, and that recovery for the 
amount paid should be denied. 


SUPREME COURT OF ARKANSAS. 


PLANTERS’ FIRE INS. CO., or Littte Rock, ET AL. 


US. 


STEELE et at. (No. 106.)* 


1. INSURANCE—FIRE POLICY—AVOIDANCE. 

A fire policy was issued on an application containing a statement that the 
building was occupied as a private dwelling, and the policy provided 
that, if the buildings should become vacant or unoccupied, or any 
change should take place in the title, occupancy, or possession, it should 
become null and void. After issuance of the policy insured ceased to 


* Decision rendered, July 12, 1915. 178 S. W. Rep. 910. 
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occupy the premises as a private dwelling, and leased them to tenants. 
Held, that there was such a change in the occupancy as to avoid the 
policy, notwithstanding that at the time of a fire the premises were 
vacant, and insured was intending to reoccupy them within a few days. 


(For other cases, see Insurance, Cent. Dig. §§ 751-756, 758; Dec. Dig. 
§ 319.) 


2. INSURANCE—FIRE POLICY—DEFENSES. 


A fire policy contained a stipulation that, if the building should become 
vacant or unoccupied, it should be null and void. The policy was is- 
sued on an application stating that the premises were used as a private 
dwelling, but after issuance the owner began to rent them. Upon the 
tenant removing from the dwelling the owner secured a vacancy per- 
mit, and about the time of its expiration the tenant returned. After 
expiration of the vacancy permit the tenant again removed from the 
premises, though he left a stove and a few other articles which the 
owner intended to appropriate for rent. Before the premises were 
reoccupied by the owner they were burned. Held that, though the 
owner intended and would have in less than a week reoccupied the 
premises, no recovery could be had on the policy; this not being a 
case’ of a policy issued upon rented property, where short vacancies 
are to be anticipated. 


(For other cases, see Insurance, Cent. Dig. §§ 764-779; Dec. Dig. § 323.) 


Appeal from Circuit Court, Nevada County; Geo. R. Haynie, Judge. 

Action by L. C. Steele and others against the Planters’ Fire Insurance 
Company, of Little Rock, and others. From a judgment for plaintiffs, 
defendants appeal. Reversed and remanded. 


J. W. & J. W. House, Jr., of Little Rock, for Appellants. 
C. C. Hamby, of Prescott, for Appellees. 

McCuttocnu, C. J. 
This is an action on a fire insurance policy issued by appellant 
company on a house owned by appellee Steele in Prescott, Ark. 
The policy was issued on November 8, 1912, and covered a period 
of three years. he fire occurred on July 15, 1914. The applica- 
tion was taken by a soliciting agent, and contained a statement 
that the building was occupied as a private dwelling, and the an- 
swers in the application were warranted to be true. The appli- 
cant did, in fact, occupy the premises as a private dwelling house, 
but thereafter removed from the place and rented it to a tenant. 
The first tenant moved out, and subsequently it was rented to 
another tenant named Taylor. Taylor vacated the premises in 
April, 1914, and the house remained vacant for three weeks or a 
month, when Taylor rented it again from Steele, the owner, and 
reoccupied it. He remained in the house until July 11th, when 

he again moved out, and it was not again occupied by any one. 
The proof shows that Mr. Steele, the assured, intended to 
move into the house on July 16th and reoccupy it as a dwelling. 
He was making preparations to move when the fire occurred. 
There is also testimony to the effect that when Taylor moved out 
he left a cooking stove and a table, and that the owner claimed 
the property as compensation for balance of rent which Taylor 
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owed him. After Taylor moved out in April, the assured applied. 
to the company for a vacancy permit, and the permit was issued 
to him for a period of thirty days from date. There is some con- 
troversy in the testimony as to the precise dates when Taylor 
moved out of the house and moved back into it, and also as to the 
date of the permit. Mr. Steele, the owner, testified that Taylor 
moved out in April and moved back in May, and that the permit 
was dated in April, and that the period of the permit had ex- 
pired when Taylor moved back into the house. A copy of the 
permit was introduced in evidence by the company, and showed 
that it was dated May 8th, and was for a period of thirty days. 
The conflict with respect to those matters is not material, for it is. 
undisputed that the vacancy permit had expired before Taylor 
moved out of the house the last time. The policy contains a 
stipulation that :— 

“Tf said building * * * shall become vacant or unoccupied 
* * * or any change takes place in the title, occupancy, or 
possession thereof whatever, then and in every such case this 
contract shall be absolutely null and void.” 


Appellant pleaded, among other defenses, that there was a 
violation of each of those conditions of the policy. 

The case was submitted to a jury, and a verdict was rendered 
in favor of appellees for the sum of $500, the amount of the 
policy. The sureties on the bond of the company were joined as. 
defendants, and they have appealed, as well as the company itself. 
A receiver has been appointed for the company, and has been 
substituted here as appellant. 

[1,2] We are of the opinion that according to the undisputed 
testimony in the case the verdict was without evidence to sup- 
port it and that the judgment for that reason must be reversed. 
This conclusion rests on two grounds, namely, that the house 
was unoccupied within the meaning of that term mentioned in 
the policy, and also that there was such a change in the occupancy 
as voided the policy. Upon the last point the case is ruled by 
Planters’ Mutual Insurance Association vs. Dewberry, 69 Ark. 
295, 62 S. W. 1047, 86 Am. St. Rep. 195. The policy in that 
case contained a clause identical with the one in question, and we: 
held that, where the house was occupied by the applicant as a 
dwelling at the time of the issuance of the policy, and that a 
subsequent change was made by the owner’s removal and a tenant 
taking possession, that operated as a change of occupancy within 
the meaning of the policy. The only difference between the two 
cases is that in the Dewberry Case the house was occupied by a 
tenant at the time the fire occurred, whereas in the present case 
the tenant had moved out three days before the fire occurred. 
That difference, however, is not controlling, for it is the change 
of occupancy which operated as a breach’ of the conditions of the 
policy; and, even if it were held that the return of the owner to 
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the property reinstated the status so as to come within the terms 
of the policy, that would not occur until there had been an actual 
reoccupancy by the owner. In this case the premises had not 
been occupied by the owner for a considerable length of time. 
There was, according to the proof, an intention on the part of 
the owner to reoccupy the premises, but he had not actually done 
so. We are therefore of the opinion that the policy was rendered 
void, and that there can be no recovery thereon. The policy is 
voided also by reason of the fact that the premises were vacant 
and unoccupied at the time of the fire. There is some discussion 
in the authorities as to the distinction between the terms “vacant” 
and “unoccupied,” and “vacant and unoccupied,” and “vacant or 
unoccupied,” but a discussion of that distinction is without im- 
portance here, for the language here is that the policy shall be 
void if the premises become “vacant or unoccupied.” Limburg 
vs. German Fire Ins. Co., 90 Iowa 709, 57 N. W. 626, 23 L. R. A. 
99, 48 Am. St. Rep. 468. 

The court, over objections of appellant, gave the following in- 
struction, which we think was erroneous :— 

“Tf the jury believe that Taylor went out on Saturday, and the 
plaintiff immediately began preparation to move in, and if the 
fire had not occurred he would have moved in on Thursday morn- 
ing, then the policy would not be void if the jury believe from 
Saturday till Thursday would be a reasonable length of time for 
plaintiff to get ready to move.” 


There are authorities to the effect that, where the insured 
property is occupied by a tenant, it is impliedly contemplated by 
the parties to the contract of insurance that :-— 

“Any temporary vacancy caused by or incident to such change 
is not within the purview of the vacancy clause.” 2 Cooley’s 
Briefs on Insurance, 1675. 

That principle does not apply, however, in this case, for the 
reason that the property was occupied as a dwelling, and it was 
contrary to the terms of the policy to change the character of the 
occupancy. Insurance Association vs. Dewberry, supra. There- 
fore there could be no presumption that a temporary vacancy or 
period of unoccupancy was within the contemplation of the par- 
ties. That point is emphasized in the case of Barry vs. Prescott 
Ins. Co., 35 Hun (N. Y.) 601. The facts of that case are quite 
similar to the facts of this case, except that the period of un- 
occupancy was longer. The stipulation of the present policy was 
unconditioned to the effect that, if the building become “vacant or 
unoccupied” the policy should be void, and it cannot be said that 
there was any period of time contemplated at all for unoccupancy, 
for the reason that the policy also provides that any change of 
occupancy should also operate as an avoidance of the policy. 
No presumption could be indulged in the face of that express 
stipulation. The fact that Taylor left a stove and table, which 
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the assured expected to appropriate as compensation for balance 
of rent due, does not prevent this clause attaching. In order that 
such state of facts may constitute an occupancy, there must be a 
substantial quantity of furniture, evincing an actual and personal 
occupancy. 2 Cooley’s Briefs on Insurance, 1659, 1667; Weidert 
vs. State Ins. Co., 19 Or. 261, 24 Pac. 242, 20 Am. St. Rep. 809; 
Corrigan vs. Connecticut Ins. Co., 122 Mass. 299; Cook vs. Con- 
tinental Ins. Co., 70 Mo. 610, 35 Am. Rep. 438; Insurance Co. 
vs. Kyle, 124 Ind. 132, 24 N. E. 727,9 L. R. A. 81, 19 Am. 
St. Rep. 77; Feshe vs. Council Bluffs Ins. Co., 74 Iowa 676, 
39 N. W. 87. 

The policy was therefore void on both of the grounds stated. 

Reversed and remanded for a new trial. 


SUPREME COURT OF OKLAHOMA. 


ORIENT INS. CO. 
vs. 


VAN ZANDT-BRUCE DRUG CO. Et at. (No. 4719.)* 


1. INSURANCE—FIRE POLICIES—WARRANTIES—BREACH. 


The following provision in a fire insurance policy, covering an automobile: 
“It is warranted by the insured that the automobile hereby insured, 
during the term of this policy, shall not be used for carrying passen- 
gers, for compensation, and that it shall not be rented or leased”— 
constitutes a promissory warranty, and a breach thereof by the in- 
sured prevents recovery. 


(For other cases, see Insurance, Cent. Dig. § 750; Dec. Dig. § 325.) 


2. INSURANCE—FIRE POLICIES—MISREPRESENTATIONS. 

As a general rule, a representation in a fire insurance policy, if false and 
material, avoids the policy; but whether such representation is false 
and material is ordinarily a question of fact for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


3. INSURANCE—FIRE POLICIES—DEFENSES. 

A willful, intentional breach of the fraud and false swearing provision of 
the Oklahoma standard fire insurance policy, by the insured, as to a 
material matter, in the proof of loss, avoids the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1362-1366; Dec. Dig. § 553.) 





* Decision rendered, Aug. 3, 1915. 151 Pac. Rep. 323. Syllabus by the 
Court. 
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Commissioners’ Opinion, Division No. 3. Error from District Court, 
Oklahoma County; George W. Clark, Judge. 


Action by Van Zandt-Bruce Drug Company and others against the 
Orient Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Reversed and remanded. 


Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in Error. 
Wilson & Tomerlin and E. E. Buckholts, all of Oklahoma City, for 
Defendants in Error. 


Dub ey, C. 

This is an action upon a fire insurance policy of $1,200, cov- 
ering an automobile, issued by the plaintiff in error, defendant 
below, to one Logan Billingsley, on April 8, 1912, expiring April 
8, 1913. The policy is the statutory standard form, with certain 
additional provisions attached to and made a part thereof. On 
June 24, 1912, said automobile was totally destroyed by fire, and 
following this and on June 26, 1912, the said Logan Billingsley, 
for a valuable consideration, sold, transferred, and assigned said 
policy to the defendant in error, plaintiff below. Proper proof of 
loss was made, and following this and on October 18, 1912, the 
plaintiff, as assignee, commenced this action against the de- 
fendant, to recover the amount due upon said policy. The de- 
fendant answered, admitting the issuance and delivery of the 
policy, but denying liability thereon, on account of the breach of 
certain terms and provisions thereof. These alleged breaches are 
set forth in paragraphs 2, 3, 4, and 5 of its answer. A demurrer 
was sustained to these paragraphs, and exceptions saved. ‘There- 
upon the defendant withdrew paragraph 1 of its answer, which 
was a general denial, and admitted the assignment of said policy 
to the plaintiff, the destruction of the property, and the owner- 
ship thereof at the time of the fire, and declined to plead further ; 
whereupon the trial court rendered judgment against it, in favor 
of the plaintiff, for the face of the policy, with interest. From 
this judgment defendant has appealed, and assigns as error the 
action of the trial court in sustaining said demurrer to paragraphs 
2, 3, and 4 of its answer. 

[1] The defendant, in paragraph 2 of its answer, pleads a 
breach of the following provision of said policy :— 

“It is warranted by the insured that the automobile hereby in- 

sured, during the term of this policy, shall not be used for carry- 
ing passengers for compensation, and that it shall not be rented 
or leased” 
—in that said insured, prior to said alleged fire and during the 
term of said policy, used said automobile for carrying passengers 
for compensation. If the breach of this provision of the policy, 
as alleged, constitutes a defense, then the trial court committed 
error in sustaining the demurrer to said paragraph. 

The foregoing provision appears in the body of the policy, and 
in fact is a part of it. This being true, does it constitute a war- 
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ranty? In Kerr on Insurance, p. 319, in discussing warranties, 
it is said :— 

“In the law of insurance a warranty is always a part of the 
contract. 

“A warranty is a stipulation, assertion, or statement of, or 
related to, some fact connected with the subject-matter of the 
insurance, upon the literal truth of which the validity of the con- 
tract depends, without regard to the materiality of such fact, or 
the motive which prompted such stipulation, assertion, or state- 
ment.” 


This seems to be the general rule. Clement on Fire Insurance, 
vol. 2, pp. 33, 35, and 52; Cooley’s Briefs on the Law of Insur- 
ance, vol. 2, pp. 1127 and 1950; Richards on Insurance (3d Ed.) 
§ 103; Joyce on Insurance, vol. 3, § 1944; May on Insurance 
(3d Ed.) vol. 1, § 156. 

[4] Tested by this rule, we think the foregoing provision of 
this policy constitutes a warranty. A “warranty” may be either 
affirmative or promissory, the former affirming the existence of 
certain facts at the time of the insurance, the latter requiring the 
performance or the omission of certain things, after the taking 
out of the insurance. Elliott on Insurance, § 103; May on In- 
surance (3d Ed.) vol. 1, § 157; Joyce on Insurance, vol. 3, 
§§ 1946 and 1947; 19 Cyc. p. 708; Miller vs. Commercial Union 
Assur. Co., Ltd., 69 Wash. 529, 125 Pac. 782. 


The provision under considération is clearly a promissoty war- 
ranty. Western National Life Ins. Co. vs. Williamson-Halsell- 
Frasier Co., 37 Okl. 213, 131 Pac. 691. In this case, this court 
held that the iron-safe and inventory clauses in fire insurance 
policies were promissory warranties. In these clauses it is pro- 
vided that something will be done during the existence of the 
policy. ‘The same principle is involved here. Being a promissory 
warranty, an unjustifiable breach thereof by the insured prevents 
recovery. Western National Life Ins. Co. vs. Williamson- 
Halsell-Frasier Co., supra. In the syllabus of this case, it was 
held :-— 

“The iron-safe and inventory clauses in fire insurance policies 
are promissory warranties, and an unjustifiable breach of them 
by the insured prevents recovery.” Rosenthall Clo. Co. vs. Insur- 
ance Co., 55 W. Va. 238, 46 S. EF. 1021; O’Brien vs. Commercial 
Ins. Co., 63 N. Y. 108; May on Insurance, vol. 2, § 465. 

The question as to whether or not the prohibitive use of the 
automobile increased the risk is immaterial. Eminent Household 
of Columbian Woodmen vs. Prater, 24 Okl. 214, 103 Pac. 558, 
23 L. R. A. (N. S.) 917, 20 Ann. Cas. 287; Cooley’s Briefs on 
Insurance, vol. 3, p. 1951; Hoover vs. Royal Neighbors, 65 Kan. 
616, 70 Pac. 595; Elder vs. Federal Ins. Co., 213 Mass. 389, 100 
N. E. 655. In this last case, the Supreme Court ‘of Massachu- 
setts had under consideration a provision in an automobile fire 











624 Insurance Law Journal Vol. 46. {| Nov., 1915. 


insurance policy almost identical with the provision under con- 
sideration here. ‘The rule seems to be well settled that a breach 
of warranty avoids the policy. Cooley in his Briefs on Insurance, 
vol. 3, p. 1950, speaking with reference to this question, said :— 

“This principle is so fundamental that it scarcely needs the 
citation of authorities to support it’”—citing numerous cases. 

The plaintiff, however, insists that, before the breach of a 
promissory warranty can avoid the policy, there must be a provi- 
sion in the policy to that effect. This contention is not sound. 
The insured warrantied that he would not use the automobile for 
carrying passengers for compensation. ‘This warranty is a part 
of the policy, and a breach of it avoids the same, even though 
there is no provision in the policy to that effect. 

Mr. Justice Hayes speaking for the court in the case of Eminent 
Household of Columbian Woodmen vs. Prater, supra, said :— 

“A statement warranted to be ‘true and accurate,’ if not true, 
will prevent the policy from attaching as a contract of insurance, 
without regard as to whether the statement is material or im- 
material; and, where there has been a breach of a warranty, the 
policy is void, though the statement upon which the breach of a 
warranty is predicated is in no way material to the risk.” 

And, in the case of Owen vs. United States Surety Co., 38 
Okl. 123, 131 Pac. 1091, it was held :— 

“A misrepresentation renders the policy void on the ground of 
fraud, whilst noncompliance with a warranty operates as an ex- 
press breach of the contract.” 

A substantial compliance with the provision under considera- 
tion would be sufficient. Home Ins. Co. vs. Ballard, 32 Okl. 723, 
124 Pac. 316; Commercial Union Assur. Co. of London vs. Hill 
(‘Tex. Civ. App.) 157 S. W. 1095. The defendant, in the para- 
graph of its answer under consideration, pleads a specific breach, 
and we think it states a defense, and that the trial court committed 
error in sustaining the demurrer thereto. 

The defendant, in paragraph 3 of its answer, pleads a breach of 
the following provision of said policy :— 

“This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material facts or 
circumstances concerning this insurance, or the subject thereof” 
—in that said insured concealed and misrepresented certain ma- 
terial facts and circumstances concerning said insurance and the 
subject thereof, in this, to wit :— 

“That he verbally stated and represented to the defendant's 
agent that the automobile covered by the policy on which this 
suit is based was to be used for pleasure, when in truth and in 
fact, as the insured well knew, said automobile was to be used by 
him for carrying passengers for compensation and for making 
deliveries of goods, wares, and merchandise from his place of 
business to divers and sundry places throughout Oklahoma City 
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and vicinity; and that, after the issuance of said policy, the as- 
sured did use his automobile for carrying passengers for com- 
pensation and for making deliveries of goods, wares, and mer- 
chandise throughout Oklahoma City and vicinity.” 


[2] As a general rule, a representation, if false and material, 
avoids the policy. Elliott on Insurance, § 114; May on Insurance 
(3d Ed.) vol. 1, § 181; Owen vs. United States Surety Co., 
supra; Harris vs. St. Paul Fire & Marine Ins. Co. (Sup.) 
126 N. Y. Supp. 118. Representations, like warranties, may be 
affirmative or promissory. May on Insurance, vol. 1, § 182. In 
Richards on Insurance (3d Ed.) § 99, it is said :-— 

“A representation is material which would influence the judg- 
ment of a prudent insurer in fixing the premium or determining 
whether he will assume the risk”—citing Mattson vs. Modern 
Samaritans, 91 Minn. 434, 98 N. W. 330; Elliott on Insurance, 
§ 116; Columbian Insurance Co. vs. Lawrence, 10 Pet. 507, 
9L,. Ed. 512; Clement on Fire Insurance, vol. 2, p. 8. 

Whether a representation is true and material are questions of 
fact for the jury. National Union vs. Kelley, 42 Okl. 98, 140 
Pac. 1157; Richards on Insurance (3d Ed.) § 101, and cases 
cited; Clement on Fire Insurance, vol. 2, p. 7. From an examina- 
tion of the allegations in paragraph 3 of the answer, we think 
it states a defense, and that the trial court committed error in 
sustaining the demurrer thereto. 

[3] The defendant, in paragraph 4 of its answer, pleads a 
breach of the following provision of said policy :— 

“The entire policy shall be void * * * in case of any 

fraud or false swearing by the insured touching any matter re- 
lating to this insurance or the subject thereof, whether before or 
after a loss” 
—in that the insured knowingly swore to a false statement in his 
proof of loss, in certain particulars which are not necessary to 
set out here. This provision, in substance, appears in the 
standard policies of many states. In Cooley’s Briefs on Insur- 
ance, vol. 4, p. 3412, discussing provisions similar to the one 
under consideration here, it is said :— 

“Under such a provision the ordinary rule that fraud occurring 
after the fixing of liability will not affect the rights of the parties 
did not apply, and the policy may therefore be avoided for fraud 
or false swearing occurring in the proof of loss’—citing Ferriss 
vs. North American Fire Ins. Co., 1 Hill (N. Y.) 71; Phoenix 
Ins. Co. vs. Munday, 5 Cold. (Tenn.) 547; Gies vs. Bechtner, 
12 Minn. 279 (Gil. 183). 

See, also, Rovinsky vs. North Assur. Co., 100 Me. 112, 60 Atl. 
1025; Lewis vs. Insurance Company, 63 Iowa 193, 18 N. W. 888; 
Southern Home Ins. Co. vs. Putnal, 57 Fla. 199, 49 South. 922; 
Claflin vs. Insurance Company, 110 U. S. 91, 3 Sup. Ct. 507, 
28 L. Ed. 76: 
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The questions as to whether the statements in the proof of loss 
were false and material are questions of fact for the jury. We 
believe the company, in paragraph 4 of its answer, pleaded a 
defense, under the provision of the policy under consideration, 
and that the trial court erred in sustaining the demurrer thereto. 

The cause should therefore be reversed and remanded. 

Per curiam. Adopted in whole. 


SUPREME COURT OF WASHINGTON. 


TACOMA LUMBER & SHINGLE CO. er At. 
vs. 


FIREMAN’S FUND INS. CO. (No. 12572.)* 


1. INSURANCE—FIRE POLICIES—CANCELLATION. 

Under Insurance Code, § 108 (3 Rem. & Bal. Code, § 6059—108), providing 
for the cancellation of fire policies only on the giving of five days’ 
notice to the insured, a fire policy cannot be canceled upon five days’ 
notice to the agents of the insurer who wrote the policy, particularly 
where such agents recognized their want of authority by attempting 
to notify the insured; such agents, while authorized to keep the prop- 
erty insured, being general agents of the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


2. INSURANCE—FIRE POLICIES—VALIDITY. 

Where agents for several companies, being notified that a policy on plain- 
tiff’s property would be canceled, wrote a policy in another company 
which was to be a substitute for the original, the second policy did 
not become effective where the original remained in force; the can- 
cellation not having been effective. 


(For other cases, see Insurance, Cent. Dig. §§ 362-371; Dec. Dig. § 175.) 


3. INSURANCE—FIRE POLICIES—CANCELLATION. 

While an insured may waive notice of cancellation of a fire policy, the 
mere receipt, after a loss of a second policy intended by the agents as 
a substitute for the original, does not show cancellation, particularly 
where the insured refused to surrender the original. 

(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


Department 2. Appeal from Superior Court, Snohomish County; 
Ralph C. Bell, Judge. 

Action by the Tacoma Lumber & Shingle Company and another 
against the Fireman’s Fund Insurance Company. From a judgment for 
plaintiffs, defendant appeals. Reversed and remanded with directions to 
dismiss. 


* Decision rendered, Aug. 20, 1915. 151 Pac. Rep. 91. 
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Granger & Clarke, of Seattle, for Appellant. 
Chas. J. Dobbs and Herr, Bayley & Wilson, all of Seattle, and John 
E. Gallagher, of Tacoma, for Respondents. 


Morris, C. J. 

Appeal from a judgment sustaining a recovery upon a fire 
insurance policy. ‘The facts are about these: On May 19, 1912, 
Calhoun, Denny & Ewing, agents at Seattle for several fire in- 
surance companies, including the Royal Insurance Company and 
appellant, wrote a policy in the Royal Insurance Company cover- 
ing the property of respondent, and delivered the same to it. 
About the last of August a special agent of the Royal Insurance 
Company instructed Calhoun, Denny & Ewing to cancel this 
policy. Mr. Arnold, manager of the insurance department of 
Calhoun, Denny & Ewing, sought to inform respondent by tele- 
phone at Tacoma, its place of business, of this cancellation, but 
did not succeed in getting in touch with any one representing it. 
The next day Arnold went to Tacoma to give personal notice of 
the cancellation, but found no one upon whom he could serve 
notice. He then returned to Seattle and instructed one of the 
clerks in the office of Calhoun, Denny & Ewing to cancel the 
Royal policy and rewrite the insurance in the appellant company. 
These instructions were carried out the next day, and the policy 
handed Mr. Calhoun for signature. The policy was dated 
August 3lst, and on the same day the property was destroyed by 
fire. The policy was delivered to respondent on September 3d, 
and on the same day Calhoun, Denny & Ewing learned of the fire. 
At the time of the delivery of the policy to respondent a request 
was made for the surrender of the Royal Insurance Company 
policy, which request was not complied with; the policy being in 
possession of a bank at Everett, and its surrender being refused 
upon a claim of interest in the loss. 

[1-3] It is evident that no notice of cancellation was given 
respondent, and that it had no knowledge of the attempted can- 
cellation of the Royal policy and the substitution of the Fireman’s 
Fund policy until after the fire. Section 108 of the Insurance 
Code (section 6059—108, 3 Rem. & Bal. Code) provides for the’ 
cancellation of insurance policies only upon the giving of five 
days’ notice to the insured. The policy issued by the Royal In- 
surance Company contained a like provision. Not having com- 
plied with the law nor its own stipulation as to cancellation, the 
Royal policy was still in force at the time of the fire, and, as the 
policy of appellant was intended to take effect only upon cancella- 
tion of the Royal policy, it follows that it never became effectual. 
We cannot subscribe to the doctrine that a fire insurance agent is 
such an agent of the insured that notice to him of cancellation 
of a policy by the insurer is notice to the insured, nor that an 
attempt to cancel a policy pursuant to such notice without com- 
pliance with the terms of the statute or the stipulations of the 
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policy will work a cancellation. ‘The protection of an insurance 
policy would be precarious indeed if such should be held to be the 
law. Neither reason nor authority will sustain such a contention. 
Stebbins vs. Lancashire Ins. Co., 60 N. H. 65; Waterloo Lumber 
Co. vs. Des Moines Ins. Co., 158 Iowa 563, 138 N. W. 504, 
51 L. R. A. (N. S.) 539; Johnson vs. North British & Mercantile 
Ins. Co., 66 Ohio St. 6, 63 N. E. 610-612; John R. Davis Lumber 
Co. vs. Hartford Ins. Co., 95 Wis. 226, 70 N. W. 84-88, 37 L. R. 
A. 131; Commercial Union Assurance Co. vs. State, 113 Ind. 331, 
15 N. E. 518; Quong Tue Sing vs. Anglo-Nevada Assurance 
Corporation, 86 Cal. 566, 25 Pac. 58, 10 L. R. A. 144; Hermann 
vs. Niagara Fire Ins. Co., 100 N. Y. 411, 3 N. E. 341, 53 Am. Rep. 
197; Snedicor vs. Citizens’ Ins. Co., 106 Mich. 83, 64 N. W. 35; 
British American Assur. Co. vs. Cooper, 6 Colo. App. 25, 40 
Pac. 147; Clark vs. Insurance Co. of North America, 89 Me. 26, 
35 Atl. 1008, 35 L. R. A. 276. 

It is self-evident that, since the cancellation of the first policy 
was invalid, the risk of the second did not attach. Undoubtedly 
the insured may waive notice of cancellation, since such pro- 
vision is for his benefit, and may acquiesce in the substitution of 
policies; but the mere receipt of a second policy after the fire 
cannot be such a waiver, since the rights of the parties can only 
be determined as of the time of the fire. The refusal to surrender 
the first policy evidences the fact that respondent did not ac- 
quiesce in its cancellation nor admit its liability had fully ceased. 
It is contended that Calhoun, Denny & Ewing were the agents 
of respondent authorized to accept cancellation and substitute new 
policies, but we find no evidence of any such authority. The 
most than can be said is that Calhoun, Denny & Ewing were 
authorized to keep respondent insured; an authority commonly 
given to insurance agents by those for whom they write policies, 
but this does not constitute authority to accept notice of can- 
cellation nor would it be so contended, we apprehend, if re- 
spondent was here seeking to recover upon the Royal policy. 
Certainly Calhoun, Denny & Ewing did not assume it had such 
authority, or it would not have attempted to serve such notice, de- 
sisting only when it found itself unable to communicate with 
those representing respondent. 

Respondent relys upon Finley vs. Western Empire Ins. Co., 
69 Wash. 673, 125 Pac. 1012, as supporting its judgment. That 
case is not authoritative here for the reason that, while Rogers 
& Rogers were the agents of the New Brunswick Fire Insur- 
ance Company, which issued the policy it was sought to cancel, 
they were not the agents of the Western Empire Insurance Com- 
pany, which issued the second policy, buteas to such policy acted 
as brokers for Finley. It will also be noted that the court based 
its opinion upon the subsequent acts of the insurer which were 
held to work an estoppel, the insurance company going so far as 
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to issue its check in payment of the loss and seeking to defend 
as against the policy in an action brought upon the check. In 
Finley vs. New Brunswick Ins. Co. (C. C.) 193 Fed. 195, in 
which the same insured as in the former case sought to recover 
upon the policy sought to be canceled, it was held that, although 
the first policy had not been formally canceled at the time of the 
loss, by acceptance of the second policy the insured had ratified 
the act of his agents in making the substitution, and for this 
reason could not recover upon the first policy. ‘These cases 
present no question of double agency, as the agent obtaining the 
second policy was unquestionably acting for the insured, holding 
no relation whatever to the insurer. ‘These essential differences 
in fact place these cases in a line of authority not applicable here. 

The judgment is reversed, and the cause remanded, with in- 
structions to dismiss the action. 

Fullerton, Chadwick, and Ellis, JJ., concur. 


FARMERS’ MUT. INS. ASS’N oF ALABAMA Js. 
TANKERSLEY. (No. 141.)* 


(Court of Appeals of Alabama.) 


1. INSURANCE—FIRE POLICIES—CANCELLATION—RIGHT TO. 


A mutual fire policy provided that the contract might be terminated at the 
request of the member in all cases where the premium or note given 
for premium had been paid, in which case the association should re- 
tain the expense of writing the risk and the customary short rates. 
It was also provided that the association might terminate the con- 
tract at any time by notice to that effect, and in such event it should 
return the unearned premiums. A member had not paid the premium 
notes. Held, that under such circumstances, cancellation could only 
be effected by special agreement with the association, but the associa- 
tion could not cancel the policy without giving the notice provided for. 


(For other cases, see Insurance, Cent. Dig. §§ 498-503; Dec. Dig. §§ 226, 
229.) 


3. INSURANCE—FIRE POLICIES—DEFENSES. 


A fire policy contained a clause avoiding it if the property should be in- 
cumbered. When the insured noticed the clause, he returned the 
policy with the ordinary “loss payable clause” providing that the in- 
surance should be paid to a bank as mortgagee and requested the 
insurer to make the necessary entries. Held that, where the insurer 
returned the policy, after unpinning the mortgage clause, without 


* Decision rendered, June 30, 1915. Rehearing denied, July 19, 1915. 
69 South. Rep. 410. 
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comment, and its agent had notice of the mortgage, it waived the right 
to claim a forfeiture on that ground. 

(For other cases, see Insurance, Cent. Dig. §§ 942, 966, 967, 975-997; Dec. 
Dig. § 377.) 


4. INSURANCE—FIRE INSURANCE—ACTS OF AGENT. 

Where the agent of a fire company had knowledge that the property was 
incumbered, but concealed that fact from the insurer, the insurer is 
charged with the agent’s knowledge and cannot avoid the policy under 
a clause avoiding the forfeiture if the property should be incumbered. 

(For other cases, see Insurance, Cent. Dig. §§ 999-1015; Dec. Dig. § 379.) 


8. INSURANCE—FIRE POLICIES—AUTHORITY OF AGENT. 


Where the insured received a letter through the mail, signed by one de- 
nominating himself as president of the defendant insurance associa- 
tion, and referring to a special agent, who had been attempting to 
induce insured to retain his policy, such fact warranted the admission 
of evidence that insured, who thereafter notified the company that he 
decided to cancel, notified the agent that he had changed his mind. 


(For other cases, see Insurance, Cent. Dig. §§ 1673-1675; Dec. Dig. § 651.) 
12. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 


Where an insurance company received proofs of loss by a fire and re- 
tained them without objection, it waived the right to question the suffi- 
ciency of the proofs. 

(For other cases, see Insurance, Cent. Dig. §§ 1393-1404; Dec. Dig. § 560.) 


Appeal from Circuit Court, Coosa County; S. L. Brewer, Judge. 

Action by J. W. Tankersley against the Farmers’ Mutual Insurance 
Assocation of Alabama. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


Strother & Nolen, of Goodwater, for Appellant. 
Geo. A. Sorrell, of Alexander City, for Appellee. 


OO 


SALES-DAVIS CO. vs. HENDERSON-BOYD LUMBER 
CO. (No. 565.)* 


(Supreme Court of Alabama.) 


8. INSURANCE—FOREIGN INSURANCE—REPORT TO INSUR- 
ANCE COMMISSIONER—EFFECT. 


Code 1907, § 4581, providing that any person placing insurance in foreign 
companies not authorized to do business in the state shall return his 
action to the Insurance Commissioner, together with 1 per cent on 
the gross premiums paid, does not apply to policies between individ- 
uals or members of an association, and, in the absence of any provi- 
sion to that effect, does not render unreported insurance void. 


(For other cases, see Insurance, Cent. Dig. §§ 24, 25; Dec. Dig. § 23.) 


* Decision rendered, June 3, 1915. Rehearing denied, June 30, 1915. 
69 South. Rep. 527. 
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Appeal from Circuit Court, Coffee County; H. A. Pearce, Judge. 

Action by the Sales-Davis Company against the Henderson-Boyd 
Lumber Company. Demurrer to complaint sustained, and plaintiff ap- 
peals. Transferrd from the Court of Appeals of Alabama under section 
6, Act April 18, 1911 (Gen. Acts 1911, p. 449). Reversed and remanded. 


Espy & Farmer, of Dothan, and W. W. Sanders, of Elba, for Ap- 
pellant. 


Riley & Carmichael, of Elba, for Appellee. 


AMERICAN CAN CO. vs. AGRICULTURAL INS. CO. 
oF WatTERTOWN, N. Y. (Civ. 1600.)* 
(California District Court of Appeal. First District.) 


3. ee OF POLICY—OFFER AND ACCEPT- 


ee ae Code, § 1582, prescribing the mode of communicating accept- 
ance of a proposal, and section 1583, declaring when the communica- 
tion shall be deemed complete, the insurer’s act in sending the in- 
sured an expiration notice, soliciting a renewal of the policy where- 
upon the insured presented the renewal slips to the insurer’s agent, 
would complete an agreement for the renewal of the policy so as to 
have entitled the insured to recover for subsequent loss, even though 
the insurer’s agent did not examine the renewal slips or know of their 
contents before the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 276-291; Dec. Dig. § 145.) 


4. INSURANCE—RENEWAL OF POLICY—PRESUMPTION. 


Under Code Civ. Proc. § 1963, subd. 20, providing that it will be presumed 
that the ordinary course of business has been followed, proof that it 
was the usual custom of defendant insurance company to send out 
expiration notices raised a presumption that it did transmit an expi- 
ration notice to the insured at some time before the expiration of the 
policy. 


= a cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
) 


5. INSURANCE—RENEWAL OF POLICY—QUESTION FOR JURY. 


In an action to recover upon an alleged renewal of a policy of fire insur- 
ance, where the loss occurred on the day following the expiration of 
the original policy, held, on the evidence, that whether the insurer’s 
expiration notice contained an offer or solicitation for the renewal of 
the policy was for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from Superior Court, City and County of San Francisco; 
John Hunt, Judge. 


* Decision rendered, June 14, 1915. 150 Pac. Rep. 996. 
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Action by the American Can Company against the Agricultural Insur- 
ance Company of Watertown, N. Y. Judgment for defendant, motion 
for new trial denied, and plaintiff appeals. Judgment and order reversed. 


Chickering & Gregory, of San Francisco, for Appellant. 
Goodfellow, Eells, Moore & Orrick, of San Francisco, for Respondent. 


—_—- -——- ©o@ -——-—- -- 


LUMBER INS. CO. or New York vs. HENDERSON 
LUMBER CO. (No. 6216.)* 
(Court of Appeals of Georgia.) 


INSURANCE—TRIAL—ACTION FOR PREMIUM — EVIDENCE— 
DIRECTING VERDICT. 


It is not reversible error to direct a verdict, if no other finding than that 
directed can legally be reached or sustained. Davis vs. Kirkland, 1 Ga. 
App. 5, 58 S. E. 209. In the present case, the evidence introduced, with 
all reasonable inferences and deductions therefrom, demanded the 
verdict which was directed. 

(For other cases, see Insurance, Cent. Dig. §§ 245, 402-407; Dec. Dig. 
§ 188; Trial, Cent. Dig. §§ 332, 333, 338, 341, 365; Dec. Dig. § 139.) 


Error from City Court of Irwin County; Philip Newbern, Judge. 

Action by the Lumber Insurance Company of New York against the 
Henderson Lumber Company. Judgment for defendant, and plaintiff 
brings error. Affirmed. 


R. M. Bryson and H. E. Oxford, both of Ocilla, for Plaintiff in Error. 
H. J. Quincey, of Ocilla, for Defendant in Error. 


_ _* Decision rendered, Sept. 3, 1915. 86S. E. Rep. 60. Syllabus by the 
Court. 





PHIPPS vs. UNION MUT. INS. CO. (No. 4238.)* 
(Supreme Court of Oklahoma.) 


1. INSURANCE—AUTHORITY OF “SOLICITING AGENT.” 

Ordinarily a mere “soliciting agent” for an insurance company—that is, 
one whose power is confined to taking applications for insurance, 
which, when taken, are to be forwarded to the company for its ap- 
proval or rejection—has no power to bind the company to a contract 


* Decision rendered, July 20, 1915. 150 Pac. Rep. 1083. Syllabus by the 
Court. 
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of insurance; nor has he, after the policy is issued, any authority to 
waive any of the terms or provisions therein. 

(For other cases, see Insurance, Cent. Dig. §§ 116, 121, 948-951, 956-965 ; 
Dec. Dig. §§ 87, 375.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Soliciting Agent.) 


2. INSURANCE—AUTHORITY OF SOLICITING AGENT. 

Such soliciting agent, however, can bind his company, with regard to 
matters within the limited and restricted scope of his authority; that 
is to say, in matters pertaining to the taking and preparation of the 
applications for insurance, for submission to the company. 


(For other cases, see Insurance, Cent. Dig. §§ 180-182, 1849, 1850; Dec. 
Dig. § 129.) 


3. INSURANCE—HAIL INSURANCE—FRAUD OF SOLICITING 
AGENT—ACTION ON NOTE. 

An agent, soliciting for a hail insurance company, agrees verbally with a 
proposed applicant that he should have until April 23d within which 
time he may cancel the proposed insurance and have a return of his 
premium note, and such agent is intrusted by the applicant to fill out 
the application and so state the conditions in it, and the agent fills 
out the part of such application blank (receipt and memorandum), 
which goes to the applicant, correctly showing a right to cancel by 
April 23d, but fails, through either inadvertence or fraud, to fill out 
the application proper, so as to allow cancellation by April 23d, but, 
upon the contrary, inserts April lst. Held, that in a suit on the pre- 
mium note, it was competent for the defendant (appellant) to prove 
the above facts and introduce the receipt and memorandum, and to 
show, if he could, a cancellation of the policy before April 23d, in 
which event he would be discharged from the payment of the note. 
Held, further, that in refusing this testimony, under defendant’s sec- 
ond defense, the court committed reversible error. 

(For other cases, see Insurance, Cent. Dig. §§ 500, 516, 517; Dec. Dig. 
§ 238.) 


Commissioners’ Opinion, Division No. 1. Error from County Court, 
Noble County; L. B. Robinson, Judge. 

Action by the Union Mutual Insurance Company against Olony 
Phipps. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded on rehearing. 


Henry S. Johnston, of Perry, for Plaintiff in Error. 
Wilson & Scott, of Enid, for Defendant in Error. 
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RELIANCE INS. CO. or PuriapEe,pHia vs. DALTON. 
(No. 5401.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—CONSTRUCTION OF POLICY—STIPULATIONS 
AVOIDING POLICY—PAROL EVIDENCE. 

Parol evidence is admissible to show that an insurance company has lost 
its right to invoke a stipulation in the policy, avoiding it if insured 
shall procure other insurance without the consent of the company in- 
dorsed thereon, by subsequent contract, by waiver, or by estoppel. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1687, 1688, 1699; Dec. 
Dig. § 664.) 


2. INSURANCE—ACTION ON POLICY—QUESTIONS OF FACT. 

In an action on a fire policy, providing that the policy should be void if 
assured should procure other insurance without the consent of the 
company indorsed thereon, evidence held sufficient to justify the sub- 
mission to the jury of the questions of consent, waiver, and estoppel. 


— =_ cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
-) 


3. INSURANCE—ACTION ON POLICY—INSTRUCTIONS— 
WAIVER. 


In an action on a fire policy, voidable if assured should procure other in- 
surance without the company’s consent, an instruction that if plaintiff 
had told an employee of defendant's agent that he had taken out addi- 
tional insurance and intended to take out more and such employee 
did not object thereto, or if she had told plaintiff that no notice was 
needed, such facts would constitute a waiver, was misleading in omit- 
ting the restriction that the employee must have believed that the 
question of plaintiff’s right to take out additional insurance was at 
that time presented to her for action. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


4. INSURANCE—ACTION ON POLICY—INSTRUCTIONS. 


In an action on a fire policy, void if assured took out additional insurance 
without the company’s consent, it was error to refuse an instruction 
that notice by plaintiff to the insurer of an intention to take out addi- 
tional insurance in the future, uncertain in time and amount and 
dependent on certain conditions and contingencies, would not con- 
stitute notice or waiver and estoppel. 


ie other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. Dig. 
§ 669.) 


6. INSURANCE—ASSIGNMENT—CLASSIFICATION. 


Where the owner of a school building took out insurance thereon with 
the understanding that the policy should not be a coinsurance one, an 
assignee of the policy could not claim that the building was not prop- 

erly classified and that the provisions in the policy avoiding it if ad- 


* Decision rendered, Mar. 17, 1915. 178 S. W. Rep. 966. 
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ditional insurance was taken out without the company’s consent were 
invalid. 


(For other cases, see Insurance, Cent. Dig. §§ 704-708, 762, 781, 827, 841, 
874, 890, 903; Dec. Dig. § 311.) 


Error from District Court, McLennan County; Richard I. Munroe, 
Judge. 

Action by Crate Dalton against the Reliance Insurance Company of 
Philadelphia. Judgment for plaintiff and denial of a new trial, and de- 
fendant brings error. Reversed and remanded. 


Wm. Thompson, of Dallas, and Jno. S. Patterson, of Austin, for 
Plaintiff in Error. 

Williams & Williams and Witt & Saunders, all of Waco, for De- 
fendant in Error. 
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ACCIDENT AND HEALTH. 


SUPREME COURT OF GEORGIA. 


NEWSOME 
Vs. 


TRAVELERS’ INS. CO. or Hartrorp, Conn.* 


1. INSURANCE—ACCIDENT INSURANCE—‘ACCIDENT.” 

Where one person injures another, and the injury is not the result of 
misconduct or provocation by the injured person, but is unforeseen 
by him, it is as to him an “accident” within the meaning of an 
accident policy insuring him against bodily injuries effected through 
external, violent, and accidental means. Travelers’ Ins. Co. vs. 
Wyness, 107 Ga. 584 (3), 589, 34 S. E. 113; American Accident Co. 
vs. Carson, 99 Ky. 441, 36 S. W. 169, 34 L. R. A. 301, 59 Am. St. 
Rep. 473. 


(For other cases, see Insurance, Cent. Dig. § 1162; Dec. Dig. § 449.) 
(For other definitions, see Words and Phrases, First and Second Series, 
Accident. ) 


2. INSURANCE—ACCIDENT INSURANCE—EXCEPTIONS. 

A provision contained in an accident insurance policy of the character 
just described, which excepts from operation of the policy injuries 
“intentionally inflicted upon the insured by any other person, sane 
or insane,” contemplates injuries intended against the insured, and 
not injuries intended against another. Accordingly, such exception 
will not relieve the insurer from liability for an injury to the insured 
inflicted by another person, where, the other person, intending to 
injure some one other than the insured, mistook the insured for the 
person intended to be injured and intentionally inflicted upon him a 
bodily injury, while he was unaware of the intent to injure him, and 
had done nothing to bring about the injury. Utter vs. Travelers’ Ins. 
Co., 65 Mich. 545, 32 N. W. 812, 8 Am. St. Rep. 913; Hutchcraft vs 
Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 12 Am. St. Rep. 484; 
Fuller on Accident Insurance, 277; 1 Am. & Eng. Enc. Law (2d Ed.) 
322; 1 C. J. 442, § 102; Travelers’ Pro. Ass’n vs. Fawcett, 56 Ind. 
App. 111, 104 N. E. 991, and cases cited. 

(a) In the case of Utter vs. Travelers’ Ins. Co., supra, the policy sued on 
contained the following exception: ‘This insurance shall not be held 
to extend to disappearances, nor to any case of death or personal 
injury, unless the claimant under this policy shall establish, by direct 
or positive proof, that the said death or personal injury was caused 
by external violence and accidental means, and was not the result of 
design, either on the part of the insured or of any other person.” The 
use of the word “design,” as thus employed, does not render the ex- 
ception contained in that policy substantially different from that 
involved in the present case. 

(For other cases, see Insurance, Cent. Dig. § 1184; Dec. Dig. § 464.) 





* Decision rendered, Aug. 10, 1915. 85 S. E. Rep. 1035. Syllabus by the 
Court. 
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Error from Superior Court, Fulton County; Geo. L. Bell, Judge. 

Action by Mrs. J. D. Newsome against the Travelers’ Insurance 
Company of Hartford, Conn. There was a judgment for defendant, and 
plaintiff brings error. Reversed. 


J. F. Golightly and Gus Russell, both of Atlanta, for Plaintiff in Error. 
Smith, Hammond & Smith, of Atlanta, for Defendant in Error. 


ATKINSON, J. 
Judgment reversed. All the Justices concur. 


COURT OF APPEALS OF GEORGIA. 


PILGRIM HEALTH & LIFE INS. CO. 
vs. 
GRAY. 





GRAY. 
vs. 


PILGRIM HEALTH & LIFE INS. CO. (Nos. 6021, 6022.)* 


1. INSURANCE—SICK BENEFITS—STIPULATION OF CON- 
TRACT—WEEKLY REPORTS. 

The contract provided that: “Sick benefits will not be paid unless mem- 
ber is confined to bed, and members will be required to furnish the 
company a certificate for each week during their disability or no 
benefits will be paid.” There being no evidence to authorize the 
conclusion that any officer of the defendant company, empowered in 
its behalf to waive the conditions of the contract of insurance, waived 
the stipulation of the contract which required the plaintiff to make a 
weekly report of his condition during the continuance of the disability, 
and the plaintiff admitting that only one such claim was filed by him, 
a judgment in his favor for more than one week’s disability was 
unauthorized. 

(For other cases, see Insurance, Cent. Dig. § 1791; Dec. Dig. § 666.) 


Error from Municipal Court of Atlanta. 

Action by Simon Gray against the Pilgrim Health & Life Insurance 
Company. Judgment for plaintiff, and defendant brings error, and 
plaintiff files cross-bill of exceptions. Reversed on main bill, and affirmed 
on cross-bill. 


Lawton Nalley, of Atlanta, for Plaintiff in Error. 
C. D. Maddox, of Atlanta, for Defendant in Error. 


* Decision rendered, Aug. 6, 1915. 85 S. E. Rep. 970. Syllabus by the 
Court. 





Vol. XLVI—43. 
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BroyLes, J. 
Judgment on the main bill of exceptions reversed ; on the cross- 
bill affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA. 


TRAVELERS’ INS. CO. 


vs. 


HARRIS. (No. 1432.)* 


1. INSURANCE—ACCIDENT INSURANCE — DEFENSES — BUR- 
DEN OF PROOF. 

Where an accident policy provided that it should not cover certain injuries, 
the insurer has, where plaintiff’s pleading and proof did not show 
that an injury resulted from an excepted cause, the burden of proving 
that the accident came within the exceptions. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. Dig. 
§ 646.) 


2. INSURANCE—ACCIDENT POLICIES—ACTIONS — EVIDENCE. 


In an action on an accident policy, evidence held not to show that insured 
was killed while attempting to enter a moving train, injuries from 
which cause were excepted. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


3. INSURANCE—ACCIDENT POLICIES—CONSTRUCTION. 


Where an accident policy excepted injuries happening while on a railway 
grade or roadbed, the policy, which applied while insured was riding 
on trains, does not except accidents resulting in injuries while insured 
was necessarily on a railway roadbed to enter a train, but only where 
insured voluntarily, without cause, entered such place of danger. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


4. INSURANCE—ACCIDENT POLICIES—DEFENSES. 


Insured, who was attempting to board a train about to depart, was on the 
opposite side from the station, and tried to attract the attention of 
the porter and get him to open the vestibule door. In some way 
insured was thrown under the train and killed. The policy excepted 
accidents resulting from trying to enter a moving conveyance or 
happening while on a railway roadbed. Held, that insured was not 
unnecessarily on the roadbed, within the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1171, 1172; Dec. Dig. § 451.) 


6. INSURANCE—ACCIDENT POLICIES—DEFENSES. 
Where an accident policy excepted injuries resulting from voluntary ex- 
posure to unnecessary danger, or from an attempt to enter a moving 


* Decision rendered, May 28, 1915. Rehearing denied, June 10, 1915. 
178 S. W. Rep. 816. 
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train, recovery cannot be denied on the ground of exposure to un- 
necessary danger, unless insured, who was killed by a train, knew the 
danger of attempting to attract the attention of the porter and get 
him to open the vestibule so insured could enter. 

(For other cases, see Insurance, Cent. Dig. §§ 1180, 1181; Dec. Dig. § 461.) 


7. INSURANCE—CONTRACTS—ATTORNEY’S FEE. 


Though a contract of accident insurance was made in a foreign state, the 
statute of the forum providing for the recovery of damages and 
attorney's fees governs an action thereon. 

(For other cases, see Insurance, Cent. Dig. § 293; Dec. Dig. § 147.) 


Error from District Court, Gregg County; W. C. Bulford, Judge. 

Action by Sallie Lou Harris against the Travelers’ Insurance Com- 
pany. There was a judgment for plaintiff, and defendant brings error. 
Affirmed. 


Thompson, Knight, Baker & Harris and Geo. S. Wright, all of Dallas, 
and McCord & Campbell, of Longview, for Plaintiff in Error. 


Lacy & Bramlette and Young & Stinchcomb, all of Longview, for De- 
fendant in Error. 


HoncEs, J. 

On December 9, 1913, the defendant in error, Sallie Lou 
Harris, filed this suit in the court below against the plaintiff in 
error, to recover the sum of $15,940. The action was upon an 
accident policy theretofore issued by the plaintiff in error to her 
husband, Geo. V. Harris, in which the defendant in error was: 
named as the beneficiary. It was alleged that Harris died July 9, 
1912, as the result of injuries inflicted by a railroad train in the 
city of Longview, Tex. The plaintiff in error answered by 
general demurrer and special exceptions to the claim for damages: 
and attorney’s fees, and specifically denied each of the allegations: 
of the policy, except such as were expressly admitted. In its: 
answer the plaintiff in error claimed that, at the time Harris was: 
injured, he was attempting to board a moving train using steanr 
as a motive power, and was injured while at a place not intended. 
for passengers; that the injury was due to a voluntary ex- 
posure to unnecessary danger, from voluntary overexertion ; and 
that the injury was received at a time when Harris was upon the 
roadbed of a railroad. The provisions of the policy which ex- 
empted the plaintiff in error from liability for injuries occurring 
under the conditions mentioned were specially pleaded. A trial 
before a jury resulted in a verdict and judgment in favor of the 
defendant in error for the sum of $6,000 as the sum due upon 
the policy, $720 as damages, and $1,000 as reasonable attorney’s 
fees. 

The group of assigned errors first presented complains of the 
refusal of the court to give peremptory instructions in favor of 
the plaintiff in error. There appears to be practically no con- 
flict in the evidence as to the conditions under which the accident 
occurred. The testimony shows that on the night of July 9, 1912, 
Geo. V. Harris was at the railroad depot in the city of Longview, 
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Tex., and was expecting to go to Dallas on the ‘Texas & Pacific 
train, which left shortly after midnight. Previous to the de- 
parture of the train (just how long does not appear) he went 
across the railroad yards to the north side to a restaurant, where 
he purchased a glass of milk and some other articles. He walked 
out of the restaurant while the train was at the station, and the 
bell was ringing, indicating that it was about to depart. Harris 
walked in the direction of the train. He had to travel about 
180 feet in order to reach the train. Immediately after the 
train departed, he was found sitting on the ground, within a few 
feet of the north rail of the track upon which the train had been 
standing, with one of his legs cut off between the ankle joint and 
the knee. He died shortly afterwards from the effects of that 
injury. Proof of loss was presented, and payment demanded, 
but refused upon the grounds set out in the plaintiff in error’s 
answer. ‘The only direct evidence as to what Harris did after 
leaving the restaurant, and how he happened to be injured, is to 
be gathered from the statements made by him shortly afterwards 
to those who came to his assistance. One of the witnesses testi- 
fied that they carried Harris into the express office, where he 
stated that he received the injury while trying to attract the 
attention of the porter, who was standing in the vestibule of the 
car, in order to get him to open the door so that he (Harris) 
might get on. He stated that at the time Harris appeared to be 
very much excited, or badly frightened and confused. He would 
not converse on any one subject any length of time, and his talk 
was disconnected. Another witness testified that Harris gave this 
account of the accident. He was running to catch the train, and 
slipped and fell. He had been over to the restaurant to get 
something to eat. A third witness testified: That Harris stated 
he had been over to the hotel, went to the depot, and asked some 


one about the train, and was told when it would probably be 


there. That he thought he had time enough to go across the 
track to a restaurant, and started over there. He got a piece of 
gum and a glass of milk, and started out of the door, and when 
he got outside he heard the bell ringing, and looked up and saw 
the train fixing to pull out. That he ran over there to try to 
catch the train, and slipped and fell, and his leg was cut off. 
That Harris also stated that he could see the porter and some 
people on the train, and he tried to attract some one’s attention. 
The witness did not undertake to give Harris’s exact words, but 
admitted that he could only repeat the substance of what was 
said. A fourth witness testified that, after going to Harris, some 
one in the crowd asked how the accident happened, and Harris 
said he had been over to the junction to get some gum, and as he 
came out the train was pulling up, and he saw it had him headed 


-off before he could get around it, and he made for the north side 


and ran down and tried to catch, missed his handhold, and his 
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foot slipped over the rail. Harris also said he could see the porter 
standing up in the door, and his intention was to attract the 
porter’s attention and get him to open the door so he could get on 
and not miss the train. Other witnesses testified to substantially 
the same statements as having been made by Harris upon that 
occasion. Several witnesses stated that Harris spoke of having 
a lame leg. ‘The testimony further showed that the train which 
caused the injury consisted of four or five cars, the passenger 
coaches having vestibuled doors, and that those doors were 
usually kept closed on the north side at Longview station, the 
south being the side provided for passengers to get on-and off. 
Harris was fifty-one years of age, was 5 feet 7 inches high, and 
weighed about 175 pounds. The defendant in error offered evi- 
dence to show that he was a man of prudent and careful habits. 

[1] It is contended that, in view of this evidence, the defendant 
in error was not entitled to recover, because it conclusively ap- 
pears that the accident resulted from conduct on the part of 
Harris and under conditions which exempted the insurance 
company from liability. The policy of insurance contained the 
following provisions, upon which that defense is based: Under 
the head of “Provided,” and in the last subdivision, the following 
language is used :— 

“This insurance shall not cover disappearance or suicide, sane 
or insane, or injuries of which there is no visible mark, etc.; 
* * * nor shall it cover accidents, injuries, death, loss of 
limb or sight, or disability, resulting wholly or partly, directly or 
indirectly, from intoxication, * * * from voluntary exposure 
to unnecessary danger; * * * nor (except as incident to the 
occupation of railway employees insured as such) shall this in- 
surance cover accidents, injuries, death, loss of limb or sight, or 
disability, resulting directly or indirectly from entering or trying 
to enter or leave a moving conveyance using steam as a motive 
power (except cable and electric street cars), or happening while 
being in any part thereof not provided for occupation by pas- 
sengers or while being on a railway bridge or roadbed.” 

As preliminary to the discussion of the defense here presented, 
it is proper, and perhaps essential, to first determine upon whom 
rested the burden of showing the particular cause of the accident. 
The plaintiff in error contends that the clauses of the policy 
referred to above being exceptions to the general risk assumed, 
but parts of the contract of insurance, it devolved upon the de- 
fendant in error to not only prove an accidental death or injury, 
but to also show one which was not within the term of the ex- 
ceptions; that this was essential to the establishment of a cause 
of action upon the policy. The trial court took the opposite view 
of the law, and framed his charge upon the assumption that a 
prima facie case having been made by showing a death from an 
accident within the general terms of the policy, and imposed 
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upon the plaintiff in error the duty of showing that the accident 
resulted from conditions or causes embraced within the excep- 
tions. The plaintiff in error refers to the case of Pelican Insur- 
ance Co. vs. Troy Association, 77 Tex. 225, 13 5. W. 980, as 
supporting its contention. That case was a suit upon a fire insur- 
ance policy, which contained exceptions couched in terms very 
similar to those embraced ir. this policy. After quoting those ex- 
ceptions, Judge Stayton held that, in order to show a cause of 
action, it was necessary for the plaintiff to prove facts which 
affirmatively showed an accident not within the terms of the ex- 
ceptions. In other words, he held that it was necessary for the 
plaintiff to show that the fire did not occur from one of the 
excepted causes. In the recent case of Ginners Mutual Under- 
writers vs. Wiley & House, 147 S. W. 629, that case and also 
one of a later date, which bollawed it, are referred to and dis- 
cussed in an opinion by Justice Higgins of the El Paso court. 
A large number of cases holding a contrary view are there col- 
lected and followed as announcing the better rule in such con- 
troversies. In view of these last mentioned rulings, as well as 
upon principle, we think the holding of the trial court in this 
instance should be sustained. ‘This, however, should be subject 
to the qualification that where, in his pleadings or his proof, the 
plaintiff presents facts which tend to show an injury resulting 
from one or more of the excepted causes, he should be required 
to rebut the inference to be drawn from such facts, and show 
that the injury did not in fact result from one of the excepted 
causes. 

[2] Returning to the consideration of the grounds urged as 
calling for the peremptory instruction, we shall consider them in 
the order previously stated :— 

First, Did the evidence show, as a matter of law, that Harris 
was injured while entering or trying to enter a moving train? 
The testimony before referred to shows that he approached the 
train on the north side, opposite to where the doors had been 
opened for the use of passengers. His purpose, manifestly, was 
to get on that train. The evidence indicates that he could not do 
that because the doors of the vestibules were closed. Harris 
accounts for the accident by saying that his foot slipped, or that 
he stepped over the rail; and presumably the injury resulted 
from a wheel of the car running over his leg. Whether he was 
then trying to get on the train while it was in motion, or was 
merely endeavoring to attract the attention of the porter with a 
view of having the latter stop the train, or of having him open 
the door so that Harris could enter while the train was still in 
motion, were matters of fact for the jury to determine. If Harris 
was only trying to attract the attention of the porter and was mak- 
ing no effort to board the train, even though he had caught the 
handhold of the car, it could not be said, as a matter of law, that 
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he was within the terms of the exception which exempts the 
plaintiff in error when the injured party is at the time entering 
or trying to enter a moving train. Hence we conclude that the 
demand for a peremptory instruction based upon that ground 
was correctly refused. 

[3] The next question is: Was Harris injured while being 
on a railway roadbed? If the terms of this exception are to be 
given a literal construction and application, then the plaintiff in 
error’s contention should be sustained, for it conclusively appears 
that Harris was injured while physically on the roadbed. But 
to say that a railway roadbed is to be considered a zone to which 
the policy does not apply, regardless of the character or cause of 
the accidental injury which occurs there, would lead to such 
absurd consequences that it cannot be assumed the parties had 
any such construction in mind at the time the contract was made. 
Evidently the purpose of this exception to the general terms of 
the policy was to exempt the insurance company from liability 
for injuries resulting from the perils peculiar to the operation 
of trains, such as collisions with cars. Osgood vs. Insurance, 
76 N. H. 475, 84 Atl. 50, Ann. Cas. 1913C, 425; Burkhard vs. 
Insurance Co., 102 Pa. 262, 48 Am. Rep. 205. It may be replied, 
however, that Harris was injured as a result of an exposure to 
one of those peculiar perils; that he was in fact struck by a pass- 
ing train. But to make that fact alone the controlling test of 
liability would produce consequences no less clearly beyond the 
contemplation of the parties. To say that a person, regardless of 
other conditions, who is struck by a moving train, can claim 
none of the benefits of insurance under a policy like that involved 
in this suit, would ignore the plain purposes for which the insur- 
ance was secured. If the construction insisted upon be adopted, 
a person who happens to be upon a railroad track, or within the 
danger limit, whether by accident or by force of conditions over 
which he has no control, would not be covered by the terms of 
the policy. The language of the policy does not indicate that 
the insurance company undertook to exempt itself from accidents 
of that particular class. Had any such purpose existed, it might 
easily have been made clear by a provision in the policy so stating. 
The fact that no such explicit language was used may be taken as 
evidence that no such intention existed. We think the more 
reasonable construction, and the one which must have been con- 
templated by the parties, is that, to come within the meaning of 
the exception, it must appear that the injured party voluntarily 
and unnecessarily or carelessly placed himself in a position to be 
injured by some one or more of the perils peculiar to being on 
a railway roadbed. This construction is also supported by several 
precedents. Payne vs. Fraternal Accident Assurance Co., 119 
lowa 342, 93 N. W. 361; McClure vs. Great Western Accident 
Ass’n, 141 Iowa 350, 118 N. W. 269; Equitable Accident Ins. 
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Co. vs. Osborn, 90 Ala. 201, 9 South. 869, 13 L. R. A. 267; 
De Loy vs. Travelers’ Ins. Co., 171 Pa. 1, 32 Atl. 1108, 50 Am. 
St. Rep. 787; Meadows vs. Pacific Mutual Life Ins. Co., 
129 Mo. 76, 31 S. W. 578, 50 Am. St. Rep. 427. 

[4] We come, then, to the question, Was Harris unnecessarily 
and voluntarily upon the roadbed when injured? It follows from 
what has been said that the roadbed, within the meaning of the 
policy, is not coextensive with the right of way, or even with the 
embankment upon which the ties and rails rested, but includes 
only that portion that was within the sphere of danger. Harris 
had purchased a ticket and went to the train for the purpose of 
taking passage. He slipped and accidentally fell within the sphere 
of danger. He was not, therefore, voluntarily upon the roadbed, 
within the meaning of the exception. His ticket entitling him to 
passage authorized and required him to apprcach the train and 
get in close proximity to it. He was not, therefore, unnecessarily 
upon the roadbed. The court did not err in refusing the per- 
emptory instruction upon that ground. 

We cannot say, as a matter of law, that Harris voluntarily 
exposed himself to an unnecessary danger. Just what his position 
was immediately prior to the accident is a matter of inference 
from which a jury might draw different conclusions. 

[5] Complaint is made of an action of the court in giving a 
charge on the issue of overexertion as a cause of the accident. 
The error, if any, was harmless, because the facts did not justify 
the submission of any such issue to the jury. 

[6] It is also contended that the court erred in giving the 
following charge explanatory of what it took to constitute a 
voluntary exposure to an unnecessary danger :— 

“You are instructed that, before you can find for the defendant 
on the ground that the deceased received his accident as a result 
of his voluntary exposure to unnecessary danger, you must find, 
by a preponderance of the evidence, that the deceased, at the time 
of the accident, voluntarily exposed himself to unnecessary dan- 
ger, and that his injury and death resulted therefrom, and, if 
you fail so to find, you will not find for the defendant on this 
issue. And in this connection you are further instructed that it 
is not sufficient for the defendant to show that the deceased was 
guilty of a want of ordinary care or a lack of prudence, but it is 
necessary to show that the deceased went into the danger and 
received his injury as a result thereof, and that while going into 
the danger, if any, the deceased had knowledge of the particular 
danger and cause to apprehend it, and that he went into the 
danger, if any, with the intention to expose himself to it, and that 
he received his injury as a result thereof, and a failure to show 
by a preponderance of the evidence would not entitle the de- 
fendant to a verdict on this issue.” 


There were various general objections made to this charge, 
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among which are: It was on the weight of the evidence and not 
authorized by the pleadings or the evidence. It is specifically 
stated as an objection that it required that the deceased should 
have had knowledge of the particular danger, and cause to ap- 
prehend it, and that he went into it with the intention of exposing 
himself. We think the rule there stated is supported by the gen- 
eral trend of the authorities. Continental Casualty Co. vs. Deeg 
(Civ. App.) 125 S. W. 353; Whalen vs. Peerless Casualty Co., 
75 N. H. 297, 73 Atl. 642, 139 Am. St. Rep. 695; Beard vs. 
Indemnity Ins. Co., 65 W. Va., 283, 64 S. E. 119; Travelers’ Ins. 
Co. vs. Clark, 109 Ky. 350; 59 S. W. 7, Am. St. Rep. 374. 

[7] It is further contended that this policy of insurance was 
an Oklahoma contract, and that our statute providing for the 
recovery of damages and attorney’s fees has no application. 
That question appears to have been settled adversely to the con- 
tention of the plaintiff in error in Franklin Ins. Co. vs. Villeneuve, 
25 Tex. Civ. App. 356, 60 S. W. 1048; Id., 29 Tex. Civ. App. 128, 
68 S. W. 203. The last citation is the second appeal in that case, 
in which the same question appears to have been raised regarding 
the right to collect damages and attorney’s fees in suits upon 
insurance policies executed in other jurisdictions. The Supreme 
Court refused a writ of error, and we take this as an approval of 
the doctrine there laid down by the Court of Civil Appeals. 

The judgment of the district court is affirmed. 


COURT OF CIVIL APPEALS OF TEXAS. 


TEXARKANA, 


FIDELITY & CASUALTY CO. 
US. 


JOINER. (No. 1481.)* 


2. INSURANCE— ACCIDENT INSURANCE— “TOTAL DISABIL- 
ITY”’—‘PREVENT’”—“HINDER.” 


Where an accident policy provided certain indemnities if injuries to the 
insured resulted in total disability, preventing him from performing 
all duties pertaining to his occupation, the injuries need not be such 
as to physically prevent the insured from performing any of the 
duties; it being enough if he is so injured that he cannot, as a 


oF Decision rendered, June 16, 1915. Rehearing: denied, June 24, 1915. 
178 S. W. Rep. 806. 
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prudent man, perform any such duties, and the word “prevent” being 
construed as synonymous with hinder. 


(For other cases, see Insurance, Cent. Dig. § 1310; Dec. Dig. § 524.) 


(For other definitions, see Words and Phrases, First Series, Hinder; also, 
First and Second Series, Total Disability; Prevent.) 


3, INSURANCE— ACCIDENT INSURANCE—AC TION S—EVI- 
DENCE. 


In an action on an accident policy, evidence held to warrant a finding that 
the insured was, from the time of injury till his death, totally disabled 
from performing his customary duties. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. Dig. 
§ 665.) 


4. INSURANCE—ACCIDENT POLICIES—CONSTRUCTION, 

Under an accident policy providing a double indemnity in case insured 
should be injured while riding in the conveyance of a common car- 
rier, an automobile of a liveryman in which insured was injured must 
be deemed the vehicle of a common carrier, where it was in charge of 
the hirer’s driver, and the liveryman served any member of the public 
able to pay his fixed charges, as would any common carrier. 

(For other cases, see Insurance, Cent. Dig. §§ 1312, 1313; Dec. Dig. § 527.) 


Appeal from District Court, Grayson County; W. M. Peck, Judge. 
Action by James Roe Joiner against the Fidelity & Casualty Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 


The suit was by appellee, the beneficiary named in an accident policy 
issued to his father, J. R. Joiner, by appellant. 

By its terms the policy insured said J. R. Joiner— 

“against bodily injury sustained during the term of one year from noon, 
standard time, of the day that this policy is dated, through accidental 
means (excluding suicide, sane or insane, or any attempt thereat, sane 
or insane) and resulting directly, independently and exclusively of all other 
causes, in (a) immediate, continuous and total disability that prevents the 
assured from performing any and every kind of duty pertaining to his 
occupation, (b) immediate (as respects the injury or as respects preceding 
total disability) and continuous partial disability that prevents the assured 
from performing fully work essential to the duties of his occupation, 
(c) death; as follows— 

“Article 1. If the assured suffers total disability the company will pay 
the assured so long as he lives and suffers total disability twenty-five 
dollars a week. 

“Art. 2. If the assured suffers partial disability the company will pay 
the assured for the period of such partial disability not exceeding twenty- 
six weeks, a percentage of the weekly indemnity before specified, to be 
determined upon the extent of the disability, but not less than 25 per cent 
nor greater than 90 per cent. 

“Art. 3. If the assured suffers total disability, and if, during the 
period of said total disability, the assured suffers death as the direct 
result of the bodily injury causing the said total disability; or, if within 
ninety days from the date of the accident, irrespective of total disability, 
the assured suffers death; the company will pay the beneficiary five 
thousand dollars and for such part of the period between the date of the 
accident and the date of the death as the assured has not been paid a 
weekly indemnity an additional sum of twenty-five dollars a week.” 

“Art. 5. The amounts specified in the preceding articles shall be 
doubled if the bodily injury is sustained by the assured: * * * 
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(2) While in or on a public conveyance (including the platform, steps or 
running board thereof) provided by a common carrier for passenger 
service.” 


In his petition appellee alleged that :— 

“On or about the 4th day of June, 1913, while said policy was in full 
force and effect, the assured therein, to wit, J. R. Joiner, while riding in 
-or on a public conveyance provided by a common carrier for passenger 
service, to wit, an automobile, sustained bodily injuries, from which said 
-assured suffered immediate total disability, which total disability con- 
ainued until the 9th day of December, 1913, upon which date said assured 
died as the direct result of said bodily injuries. Plaintiff says that said 
bodily injuries which caused said total disability and death of said assured 
were the direct result of, and were proximately caused by, the automobile 
in which said assured was riding, as aforesaid, being wrecked and over- 
turned from accidental causes unknown to plaintiff, while said automobile 
was being operated for passenger service by a common carrier along a 
public highway and road and while said assured was riding in said auto- 
mobile as a passenger; he having paid the customary fare charged 
therefor by the owner and operator thereof. Plaintiff says that by reason 
‘of the total disability and death of said J. R. Joiner, as aforesaid, the 
defendant has become indebted to plaintiff, under the provisions of said 
policy of insurance, in the sum of $11,342.70, together with interest 
thereon from the 9th day of December, 1913, until paid at the rate of 
‘6 per cent per annum; said total amount being apportioned as follows: 
Double indemnity for death, $10,000; double indemnity at the rate of 
$50 per week for the period of total disability, which plaintiff alleges to 
have been twenty-seven weeks less one day, $1,342.70. Plaintiff says that 
no weekly indemnity was paid to the insured or to any one else for him.” 


Appellee prayed for a recovery against appellant of the aggregate of 
the sums specified and interest thereon, and in addition thereto for a 
recovery of the penalty and attorney's fees provided for by article 4746, 
Vernon’s Statutes. 

In its answer appellant denied that the assured “suffered immediate 
total disability, which total disability continued until December 9, 1913, 
upon which date he died, as the direct result of said bodily injury received 
while riding in or on a public conveyance provided by a common carrier 
for passenger service,” and denied that the total disability and death of 
the insured “was the direct result of and proximately caused by the 
wreck of an automobile, which automobile was being operated for pas- 
senger service by a common carrier,” as charged by appellee; and, after 
setting out provisions in the policy quoted above, alleged that it was not 
liable because “the injuries received by the plaintiff did not result in his 
‘death within ninety days from the date of such injuries,’ and because 
said injuries “did not result in total disability as defined in the policy, 
as hereinbefore set out, and such total disability did not continue from 
the date of said accident until the date of the death of the assured.” 

Appellant further alleged that the death of the assured “was not 
caused by bodily injuries sustained by him and resulting directly, inde- 
pendently, and exclusively of all other causes,’ and the injury to the 
assured was not sustained by him “while in or on a public conveyance 
(including the platform, steps, or running board thereof) provided by a 
common carrier of passengers for hire, and that it is not liable to the 
plaintiff herein for double indemnity under the terms of said policy.” 

The insured traveled as a salesman for a firm of wholesale grocers in 
Sherman. Wednesday afternoon, June 4, 1913, accompanied by a boy as 
driver and one Wilson, also a traveling salesman, he left Whitesboro in 
-an automobile, intending to go to Southmayd, Gage, and other nearby 
towns, to see customers there. While moving rapidly, a short distance 
out from Whitesboro, the automobile turned over, throwing the insured, 
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Wilson, and the boy to the ground, injuring each of them. Wilson 
testified :— 

“When I got up, Mr. Joiner had something over his feet; don’t 
know whether it was a part of the seat or something; don’t know what it 
was. He was trying to pull his feet, and I started to pull him up, and he 
said he was all right, to look after the boy: ‘Look after G.’ He called 
him G. So I went over and picked G. up. I thought he was dead. He 
was unconscious. That was the driver. And I leaned him up on the seat, 
and he was groaning a little, and I asked Mr. Joiner if he didn’t think I 
had better get a doctor, and he said yes, and I went up the road about a 
quarter of a mile and ’phoned for a doctor, and when I came back Mr. 
Joiner was up and the boy had come to, and a buggy came along about 
that time, and they were putting him in the buggy. Mr. Joiner was 
helping. Mr. Joiner was conscious. He was sitting up on the ground 
there when I went off to the house after the doctor, and the boy was still 
unconscious. After I came back from telephoning, I took this boy up to 
that house and took him in the house and put him on a bed and came 
back down to the car. Brought some water down there and gave Mr. 
Joiner a drink of water, and we picked up our belongings and walked on 
up to the house. Mr. Joiner and I walked on up to the house. We got 
to the house just about the time the doctor did and went in there, and 
the doctor dressed the boy’s wounds first and then dressed Mr. Joiner’s. 
Then we got in a car and went back to Whitesboro. * * * When we 
got to Whitesboro, Mr. Joiner went up and went up to bed. * * * Mr. 
Joiner was skinned up all over; nose was skinned and lip was cut, lower 
lip was mashed, and he had a black eye; don’t remember which eye it 
was; one or the other was black; elbow was skinned; his knee was 
skinned about four to six inches long; and four of his toes were 
smashed. He had a bruise on his breast here, and a bruise on his head, 
on the left side of his head, right along above his ear there.” 

On special issue submitted to them, the jury found the facts to be: 
(1) That on June 4, 1913, near Whitesboro, the insured, as the result of 
an accident while riding in an automobile belonging to one U. G. White, 
sustained bodily injuries which directly, independently, and exclusively 
of all other causes resulted in immediate, continuous, and total disability 
that ever thereafterward prevented hing from performing any and every 
kind of duty pertaining to his occupation, and in his death on December 
9, 1913. (2) That the automobile in which he was fiding was a public 
conveyance provided for passenger service by said U. G. White, who 
prior to and at the time of the accident held himself out to the public as 
ready and willing to carry for hire all persons indifferently who might 
apply to him for passage. 

On the facts so found, the court rendered the judgment in appellee’s 
favor against appellant for $15,006.45, from which the appeal is prosecuted. 


Thomas & Rhea, of Dallas, for Appellant. 
Head, Smith, Maxey & Head, of Sherman, for Appellee. 


Wiuson, C. J. (after stating the facts as above.) 

[1] There are thirty-seven assignments, but as we view the 
record the disposition which should be made of the appeal de- 
pends upon the answers to these questions: (1) Was there 
evidence to support the finding that the death of the assured was 
due “directly, independently, and exclusively of all other causes” 
to the injuries he sustained? (2) Was there evidence to support 
the finding that said injuries resulted in “immediate and total 


















A.& H.] Fidelity & Casualty Co. vs. Joiner. 649 


disability” that continuously thereafterwards prevented the in- 
sured “from performing any and every kind of duty pertaining 
to his occupation?” (3) Was there evidence to support the find- 
ing that the automobile was a public conveyance provided by a 
common carrier for passenger service? If either of the two 
questions first stated should be answered in the negative, then the 
contention of appellant that it appeared as matter of law that it 
was not liable for the indemnity specified in the policy against 
death of the assured by accident should be sustained. If both 
should be answered in the affirmative and the third in the negative, 
then the judgment is for an excessive amount. Only in the event 
each of the questions should be answered in the affirmative is the 
judgment altogether right. 

During many years immediately preceding the time the accident 
-occurred, and when it occurred, the assured enjoyed excellent 
health. As a result of injuries he then suffered, he was con- 
fined to his bed in Whitesboro during two or three days. He 
then returned to his home in Sherman, where he remained (in 
bed, the greater. part of the time) until June 22d, when he made 
a trip to Whitesboro and back. In the afternoon of June 23d, 
he was stricken with paralysis of the right side of his body, and, 
as a consequence thereof, from that time until he died on 
December 9th was helpless. Physicians, testifying for appellee 
as experts, thought the injury the assured had suffered to the 
left side of his head so affected his brain as to cause paralysis and 
his death, but conceded that it might be true, as other physicians, 
testifying for appellant, thought it was, that fhe paralysis and 
death of the assured was due to another or other causes. We do 
not agree with appellant in its contention that the testimony re- 
ferred to showed that the first of the three questions stated above 
should be answered in the negative. Had the physicians all 
agreed that the death of the assured was due to the injury to his 
head, doubtless it would not be contended that the testimony then 
would not be sufficient to support the finding of the jury. That 
the experts, as is usual, disagreed, was not a reason why the jury 
should ignore the testimony of all of them. They had a right to 
conclude, as they did, that the opinions of those who testified for 
appellee were entitled to the greater weight. 

[2,3] We do not understand appellant to be in the attitude of 
insisting, with reference to the second question, that the injuries 
the assured suffered did not result in “immediate and continuous” 
disability. Its contention, as we understand it, is that his dis- 
ability was not total, within the meaning of the language used in 
the policy. The contention is based on testimony referred to 
above and other testimony showing that the trip made by the 
assured to Whitesboro on June 22d was for the purpose of 
transacting business pertaining to his occupation, and that while 
in Whitesboro on that trip the assured solicited an order from 
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one of his customers. and received payment of a debt due from 
another. Appellant insists it therefore conclusively appeared that 
the assured “did perform duties pertaining to his occupation 
after said accident,” and concludes that it therefore further ap- 
peared as matter of law that he was not “totally disabled” within 
the meaning of the contract. We agree it conclusively appeared, 
as claimed, that the assured after he suffered the injuries per- 
formed duties pertaining to his occupation, but we do not agree. 
that his doing so established as matter of law that he was not 
“totally disabled” within the meaning of those words as used in 
the policy. It not infrequently happens that one suffering from 
injuries to his person performs duties pertaining to his occupation 
which he is wholly unable, in the reasonable and proper sense 
of these words so used, to perform; and that, as a consequence, 
because he was unable to do same, he suffers death or an aggra- 
vation of his injuries. In a case in which such a result follows 
the performance of the duty, the performance thereof, instead 
of establishing that the assured was unable to perform it, it seems 
to us, would establish the contrary. We think therefore that to 
construe the language in the policy as meaning what appellant 
contends it means would be unreasonable. “Total disability,” 
said the Supreme Court of Minnesota, in Lobdill vs. Aid Ass’n,, 
69 Minn. 14, 71 N. W. 696, 38 L. R. A. 537,65 Am. St. Rep. 542— 
“does not mean absolute physical inability on the part of the in- 
sured to transact any kind of business pertaining to his occupa- 
tion. It is sufficient if his injuries were of such a character 
that common care and prudence required him to desist from the 
transaction of any such business so long as it was reasonably 
necessary to effectuate a cure. This was a duty he owed to the 
insurer as well as to himself.” ° 


And see Continental Casualty Co. vs. Wynne, 36 Okl. 325, 
129 Pac. 16; Great Eastern Casualty Co. vs. Robins, 111 Ark. 607,. 
164 S. W. 750; Mutual Benefit Ass’n vs. Nancarrow, 18 Colo.. 
App. 274, 71 Pac. 423; James vs. U. S. Casualty Co., 113 Mo. 
App. 622, 88 S. W. 125; Hohn vs. Interstate Casualty Co., 
115 Mich. 79, 72 N. W. 1105; U. S. Casualty Co. vs. Hanson,. 
20 Colo. App. 393, 79 Pac. 177; Turner vs. Casualty Co., 112. 
Mich. 425, 70 N. W. 898, 38 L. R. A. 529, 67 Am. St. Rep. 428;: 
Thayer vs. Standard Life & Accident Ins. Co., 68 N. H. 577, 41 
Atl. 182. 

With reference to this phase of the case, Dr. Neatherly, the: 
assured’s physician, testified :— 

“I knew of his undertaking, or of his proposed undertaking,. 
to go back on the road. He consulted me about it. I told him 
he had better not do it; didn’t think he was able; that he might 
go right along but might not; might not be best for him.” 

The witness White, who saw the insured in Whitesboro on the: 
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occasion of his trip to that town June 23d testified with reference 
to his condition then :— 

“He was in mighty bad condition then. I would say he wasn’t 
able to be out at all, wasn’t able to work, from his looks. I had 
been associated with Mr. Joiner for years, and from what he had 
been, and what he was then, he wasn’t able to be out in my 
judgment. Mr. Joiner was a stout, robust man before this acci- 
dent. He was just the opposite on that Monday morning when 
I saw him. * * * He looked bad and got around in bad’ 
shape; had a bad color and bad expression.” 


The witness Mitchell testified that he met the assured as he 
left the train to stop at Whitesboro June 23d, and during the 
day saw him at McGehee’s office. 

“He was sitting in a chair up there,” the witness said. “Seemed 
to be in a sort of stupor. I didn’t speak to him. Looked like he- 
probably might have been asleep. He walked slowly, and seemed 
like when he got to the hotel he was in an exhausted condition ; 
seemed out of wind, short of breath.” 

The witness Sloan, the customer of whom he solicited an order - 
on the occasion of his trip to Whitesboro, heretofore referred to, 
testified :-— 

“When Mr. Joiner came in (to witness’s store), he seemed to 
be almost exhausted; rather nervous. Seemed to be suffering. 
from some cause. He didn’t seem or appear at all like himself, 
because he had always been a stout, robust man. That day he- 
seemed to be so weak he was hardly able to transact business, 
as I thought. With reference to his mental activity, he seemed 
to be just like any man would in a weakened condition. He- 
seemed to be in accord with his physical condition.” 

The witness Burchett, who was the customer heretofore re- 
ferred to as having paid the assured a debt on the occasion of his. 
trip to Whitesboro June 23d, testified :— 

“Mr. White brought him (the assured) down to my place of 
business in an automobile. I suppose he ran the machine to- 
within some 10 or 12 feet from the door, probably. Mr. Joiner 
got out of the automobile and came to the door, and he caught 
hold of the door casing with one hand and used his cane with 
the other to get in the house. He had to step up a step some- 
where between 6 and 8 inches high. He did that apparently 
with a great deal of difficulty. * * * He stepped up to the- 
counter, and he stood there, I suppose, something like a minute 
and just made the remark to me, says, ‘I have got to sit down,’ ” 
and he sat down in a chair. He stood there something like a 
minute. He was apparently thoroughly exhausted physically.” 

Whether the insured was “totally disabled” or not, within the - 
meaning of the policy, in view of the testimony referred to, was, 
we think, a question for the jury. Therefore we are of ~ 
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opinion the second of the three questions should be answered in 
the affirmative. It follows we are further of opinion the trial 
court did not err when he refused appellant’s requested charge 
instructing the jury to find in its favor. 

In reaching the conclusion indicated, the fact that the words 
“total disability,” used in the policy, are defined therein as dis- 
ability “that prevents the assured from performing any and 
every kind of duty pertaining to his occupation,” has not been 
overlooked. But when it is remembered that the word “prevent” 
is synonymous with the word “hinder,” and that the latter might 
properly be substituted for the former where it is used in the 
quotation made from the policy, it is obvious that appellant has 
no cause to complain that we ignored the definition; for un- 
doubtedly the jury had a right to find from the testimony that 
the disability the assured suffered as a result of the injuries 
“hindered” him in the performance of every kind of duty per- 
taining to his occupation. 

[4] The automobile in which the assured was riding at the 
time the accident occurred belonged to the witness U. G. White, 
who operated a hotel and livery business in Whitesboro. White 
testified that in his business as a liveryman he owned and used 
horses, hacks, buggies, and two automobiles, which he hired to 
any one who applied to him for same and was willing to pay 
according to a schedule of charges he had established. He used 
the automobiles in his business like he did the buggies, except 
that he never hired them out without a driver, but always himself 
furnished drivers for them. His testimony, we think, was suffi- 
cient to support the finding of the jury that the automobile in 
which the assured was riding was a “public conveyance pro- 
vided for passenger service.” Primrose vs. Casualty Co., 232 
Pa. 210, 81 Atl. 212, 37 L. R. A. (N. S.) 618; Ripley vs. Assur- 
ance Co., 16 Wall. 336, 21 L. Ed. 469. In the Primrose Case the 
Supreme Court of Pennsylvania said :— 

“The words ‘public conveyance, provided for passenger ser- 
vice, and propelled by gasoline,’ are to receive a reasonable mean- 
ing. All conveyances are either for public or private use. The 
automobile in the case at bar was not one for merely private use. 
It belonged to a company which, as already stated, was engaged 
in the business of hiring automobiles for general public use. The 
use of no one of its machines was limited to any particular per- 
son, but any one able to pay the price for the privilege of riding 
in it, while it was under the control of and being operated by 
one of the company’s employees, could do so.” 

Was the testimony also sufficient to support the further finding 
that White in his business as a liveryman was a “common car- 
rier?” If it was, then the judgment is not erroneous in any 
respect. 

Appellant insists that the determination of the question “is 
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absolutely controlled by the case of McGregor vs. Gill, 114 
Tenn. 521, 86 S. W. 318, 108 Am. St. Rep. 919,” decided by the 
Supreme Court of Tennessee. But we think that case in its facts 
is not at all like this one. The plaintiff there sought a recovery 
against a liveryman for personal injury suffered by his (the 
plaintiff's) wife, as a result, he claimed, of the negligence of the 
driver of a wagon furnished by the liveryman, in which the wife 
was riding. The case is like many others made the basis of a 
rule which has been stated and explained as follows :— 

“Ordinarily, livery stable keepers, engaged in the business of 
letting for hire teams and vehicles, either with or without drivers, 
are not carriers of passengers, within the legal meaning of that 
term. They do not hold themselves out as undertaking for hire 
to carry indiscriminately any person who may apply. Those 
who hire their vehicles are not necessarily restricted to vehicles 
or drivers designated by the proprietor, but may in a measure 
protect themselves by selecting the particular horse or driver they 
wish to hire. The duties and obligations of carriers of passen- 
gers are therefore not applicable to mere livery stable keepers.” 
1 Hutch. on Carriers, § 96. 

When the testimony in the case before us is kept in mind, it is 
clear that the rule announced by Mr. Hutchinson and invoked by 
appellant should not control in the decision of the question. Here 
White, the liveryman, testified :— 

“In holding myself out to the public for business, I hold out 
to carry all, and do not make restrictions as to who I carry. I 
am in the livery business to favor the public. When any one 
comes along, I accommodate them if I can. * * * I do not 
make restrictions as to who I will carry. I have just one price 
in the livery business, and charge all the same. * * * I 
would carry anybody that wanted to go and pay the price. 
* * * JT hauled anybody that wanted to go and had the money 
and would pay the price.” 

When it is remembered that a “common carrier,” within the 
meaning of the law, is one who “undertakes for hire to carry all 
persons indifferently who may apply for passage, so long as there 
is room and there is no legal excuse for refusing’ (1 Bouvier, 
561), and that “the destination of, or distance to be traveled by, 
the passenger is immaterial in determining whether the carrier 
is or is not a common carrier” (5 A. & E. Enc. p. 481, and 
authorities there cited), it is not easy to understand why it should 
be held that the testimony referred to was not sufficient to sup- 
port the finding cf the jury that White was a “common carrier” 
of passengers. According to his testimony, White undertook for 
hire to carry all persons indifferently who applied to him for 
carriage. If he did that, he was within the meaning of the law 
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a common carrier of passengers, and the jury had a right to find’ 
he was. 

The assignments not disposed of by what has been said are- 
overruled, and the judgment is affirmed. 
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DISTRICT COURT OF APPEAL OF CALIFORNIA. 


Tuirp District. 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. 
vs. 


CALIFORNIA ARTISTIC METAL & WIRE CO. (Civ. 1342.)* 


2. INSURANCE—CONSTRUCTION OF POLICY — FORM — WAR- 
RANTIES. 


Where a policy of insurance, signed by the insurer and the insured, 
directly refers to certain schedules of warranties on the back of the 
policy, such warranties are part of the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 305-307; Dec. Dig. § 150.) 


5. INSURANCE—CONSTRUCTION OF POLICY—CONSTRUCTION 
BY ACT OF INSURED. 


Where plaintiff insurance company and defendant entered into certain 
contracts of employer’s liability insurance, wherein the premiums 
were to be paid at the rate of 2 per cent of the compensation paid to 
workmen inside defendant’s plant and 1 per cent of the compensation 
paid to outside workmen, and defendant had assumed the duty of 
keeping records of such pay rolls, but had failed to keep a separate 
account of the two classes of workmen and refused to exhibit its 
books, such conduct was a construction that the policies covered all 
employees, whether engaged inside or outside the plant. 


(For other cases, see Insurance, Cent. Dig. § 315; Dec. Dig. § 154.) 


6. INSURANCE—ACTION FOR PREMIUMS—AMOUNT DUE. 


Where plaintiff insurance company and defendant had entered into cer- 
tain contracts of employer’s liability insurance wherein the premiums 
were to be paid at the rate of 2 per cent of the compensation paid to 
workmen inside defendant’s plant and of 1 per cent of the compen- 
sation paid to outside workmen, and defendant had assumed the 
duty of keeping records of such pay rolls, but refused to allow 
plaintiff to inspect its books in order to determine the premiums due, 
defendant was properly required to pay a premium based on the total 
compensation paid to both outside and inside employees, since where 
offsets to an account upon which a party sues exist in favor of 
defendant, the burden is upon him to prove such offsets. 


(For other cases, see Insurance, Cent. Dig. § 394; Dec. Dig. § 183.) 


Appeal from Superior Court, City and County of San Francisco; 
E. P. Morgan, Judge. 

Suit by the Frankfort Marine, Accident & Plate Glass Insurance 
Company against the California Artistic Metal & Wire Company. From 
a judgment for plaintiff and the denial of a new trial, defendant appeals. 
Affirmed, and rehearing denied. 


* Decision rendered, July 13, 1915. On petition for rehearing, Aug. 12, 
1915, 151 Pac. Rep. 176. 
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Hart, J. 

This is a suit for an accounting or, more properly, for dis- 
covery and for judgment for the amount so found to be due the 
plaintiff from the defendant. An interlocutory decree compelling 
an accounting was made, and the same had, and thereupon judg- 
ment rendered and entered in favor of the plaintiff for the 
sum of $2,600. The defendant moved for a new trial and the 
same ordered denied, and it presents these appeals from the 
judgment and said order. 

On the 17th day of September, 1907, the plaintiff, a corporation, 
organized and existing under the laws of Germany, and doing 
business in the state of California under and by virtue of the laws 
of said state, and the defendant, a corporation, organized and ex- 
isting under the laws of this state, entered into two certain con- 
tracts, which are declared upon in two separate counts. By the 
terms of the contract constituting the first cause of action set out 
in the complaint, the plaintiff agreed to insure the defendant 
“against” loss from common law or statutory liability for damages 
on account of bodily injuries, fatal or nonfatal, accidentally 
suffered by any employee or employees of defendant while on 
duty at the places and in the occupations specified in said contract 
during the period of one year from and after September 17, 
1907.” The compensation so to be paid by the defendant was 
to be a sum equal to 2 per cent upon an estimated compensation 
of $2,500 and the estimated premium, on said contract, amounted 
therefore to the sum of $30, which was paid by the defendant. 

By the contract declared upon in the second count of the com- 
plaint, the defendant promised to pay the plaintiff a sum equal to 
1 per cent upon the estimated compensation of $2,500 as indem- 
nity against loss from “common law or statutory liability on 
account of bodily injuries, fatal or nonfatal, accidentally suffered, 
within the period of said policy or contract of insurance, by any 
person or persons not employed by the defendant at or about any 
of the work of the defendant described in the schedule given on 
the back of this policy, in and during the continuance of the work 
described in the said schedule.” The amount of the premium on 
said contract was, obviously, $25; the defendant having paid the 
same, 

Both policies cover the estimated pay roll for all employees 
inclusive of officers and office employees. 

Fach of said contracts contains the following provision :— 

“Tf the compensation actually paid exceeds the sum stated in 
the schedule given on the back of this policy, the assured shall 
pay the additional premium earned; if less than the sum stated, 
the company (meaning the plaintiff) will return to the assured 
the unearned premium pro rata’’—the “company,” however, 
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being authorized to retain in any event, as the fixed minimum 
earned premium on the 2 per cent policy, the sum of $33.35 and 
on the 1 per cent policy the sum of $16.65. 

In the schedule of warranties on the backs of the policies, it is 
provided that the work covered by the indemnity was that which 
was to be performed by the employees of the defendant “any- 
where in California, excepting at 349-365 Seventh street, in- 
clusive, extending through to Sherman street, San Francisco,” 
and the character is in said schedule described as follows :— 

“All work connected with the erection of railings, gates, 
elevator enclosures, cabs, stairs, show windows, store fronts, 
fixtures, folding gates, patented suspended ceilings, wire lath, 
grill work, floors and partitions, gas fixtures and fire escapes.” 

The complaint alleges that, since September 17, 1908 :— 

“The plaintiff has frequently demanded from defendant an 
opportunity to examine its books so far as they relate to said 
compensation paid as aforesaid, but that defendant has ever since 
refused and does still refuse to allow such examination of its. 
said books.” 

It is further alleged that nothing has been paid by or on behalf 
of the defendant on account of said contracts, excepting only the 
sums of $50 and $25, respectively; that the “plaintiff is informed 
and verily believes, and therefore alleges, that, during the year 
aforesaid, defendant paid to his said employees as compensation 
sums far in excess of $2,500; that plaintiff does not know the 
extent of this excess and has no means of ascertaining the same 
except through the intervention of this honorable court”; that 
the plaintiff “has no plain, speedy, and adequate remedy, or plain 
or speedy or adequate remedy, at law.” 

The prayer does not specifically ask for an accounting, but 
petitions the court that the defendant be compelled -“to attend 
before it, bringing all such books and documents as will enable 
this court to determine the total sum paid by it as compensation 
to its employees during said year, * * * and by such other 
means as may be adequate and proper this court to determine that 
sum, and that it do render a judgment in favor of plaintiff 
* * * for a sum equal to 3 per cent of said sum, less only 
the sum of $75,” etc. 

The court found, among other facts, that the two policies de- 
clared upon called for 2 and 1 per cent, respectively, of the 
total of all moneys paid by the defendant to its employees, in- 
cluding officers and office employees, as compensation during the 
year from and after September, 1907. It is further found that 
the defendant paid to its employees “in and about the business” 
covered by the said policies during the year mentioned the sum 
of $74,999, and that the plaintiff is entitled to a sum equal to 2 
per cent of this amount upon the policy counted upon in the first 
count of the complaint, less the sum of $50, paid on account 
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thereof, and 1 per cent of said amount on the policy declared upon 
in the second count of the complaint, less the sum of $25 paid 
thereon. 

The court further found that the said contracts of insurance 
provided that the plaintiff should have the right at all reasonable 
times to examine the defendant’s books so far as they related 
to the compensation paid by it to its employees during said year, 
and that, since September, 1908, “at numerous reasonable times, 
plaintiff has demanded from defendant an opportunity to ex- 
amine its books in so far as they relate to the compensation paid,” 
but that the defendant has on all such occasions refused to allow 
such examination or any examination. 

The defendant first contends that the complaint does not dis- 
close a case for an accounting, and that the plaintiff is afforded a 
complete and adequate remedy in the ordinary course of law. 

Prof. Pomeroy cites three instances in which the legal remedies 
are held inadequate, and therefore a suit in equity proper. They 
are as follows: (1) Where there are mutual accounts between 
the plaintiff and the defendant; that is, where each of two parties 
has received and paid on account of the other. (2) Where the 
accounts are all on one side, but there are circumstances of great 
complication, or difficulties in the way of adequate relief at law. 
(3) Where a fiduciary relation exists between the parties, and a 
| duty rests upon the defendant to render an account. Pomeroy’s 
| Eq. Juris. (3d Ed.) § 1421. 

In Coward vs. Clanton, 122 Cal. 451, 453, 454, 55 Pac. 147, 148, 
| however, Judge Temple said :— 
| “TI do not understand the suggestion that the court has noe 
jurisdiction to compel an accounting unless a partnership was 
created. If plaintiff has a cause of action of which the court has 
jurisdiction, and it is necessary to have an accounting to determine 
his rights, it will be done. San Pedro, etc., Co. vs. Reynolds, 
121 Cal. 74 [53 Pac. 410]. Whether the facts would have given 
jurisdiction to a court of equity is of no consequence.” 

See Fox vs. Hall, 164 Cal. 287, 290, 128 Pac. 749; Sumner vs. 
Nevin, 4 Cal. App. 347, 351, 87 Pac. 1105, 1107. In the last 
cited case, the late Judge Allen, of the Court of Appeal of the 
Second District, said :— 

“That the right to an accounting is to be determined from the 
situation of the parties with reference to the accounts, and not be- 
cause of any particular relation which one bears to the other, 


appears to be the doctrine of Coward vs. Clanton, 122 Cal. 451 
[55 Pac. 147].” 


[1] The case here is not one of mutual accounts between the 
parties, nor can we say that the account involved is one as to 
which there exist circumstances “of great complication.” But 
we think we can say, without a strained construction of the con- 
tracts, that they, in at least one aspect thereof, created a sort of 
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confidential relation between the parties. The defendant was 
charged by the contracts with the obligation of performing an 
act which involved the vital rights acquired by the plaintiff there- 
under, to wit, keeping and preserving an accurate record of the 
pay roll to which the contracts related. Without the faithful 
performance of this duty by the defendant, the plaintiff would 
perhaps be wholly deprived of its rights. The defendant there- 
fore became a party to the contracts in two different aspects, viz. : 
(1) As one deriving a direct benefit by reason thereof from 
the plaintiff; (2) as an agent of the plaintiff to see that its rights 
were duly and properly protected and conserved, and in the latter 
aspect the very nature of the duty to be performed by it created 
between the two parties at least a quasi confidential relation. 

The case of Darrah vs. Boyce, 62 Mich. 486, 29 N. W. 105, 
applied a principle to facts not altogether unlike those of this 
case which we think ought to be the ruling principle here. In 
that case, the plaintiff and the defendant had entered into a con- 
vention whereby they were to share the profits of a certain 
business, and where, the defendant having refused to account to 
the plaintiff for the profits and an action having been brought by 
the plaintiff for an accounting, it was contended that such an ac- 
tion would not lie. Replying to that contention, the court said :— 

“Tt is true the relation between the parties was not that of 
partners, but the trust reposed in and the business to be carried 
on by the defendant, and the accounting he was required to make, 
were fully equal to those of partnership and quite as confidential. 
* * * He was in possession of all the books and accounts re- 
lating to the business, and refused to give any account of sales, 
or of the place where made, or the amounts received on sales. 
Some sort of discovery is certainly necessary, and while, to some 
extent, it may be obtained in a court of law, perfect and complete 
disclosures as to all these matters may be obtained in a court of 
equity. In this class of cases the form of the action should not be 
made to depend entirely upon the fact that the complainant has 
a remedy at law, but whether or not such remedy is adequate, 
and will do full justice between the parties. Technicalities should 
never be allowed to control in such cases, where the effect will be 
to impair or destroy substantial rights, but that form of action 
should be allowed and adopted which will best accomplish the 
ends of justice. ‘These views are carefully maintained in this 
court in Cochrane vs. Adams, 50 Mich. 17, 14 N. W. 681; Merritt 
vs. Dickey, 38 Mich. 44; Ramsdell vs. Millerd, Har. 373; Heath 
vs. Waters, 40 Mich. 457; Flanders vs. Chamberlain, 24 
Mich, 314; also in Pom. Eq. Jur. sec. 1412, note 1, and case cited ; 
Foley vs. Hill, 2 H. L. Cas. 28; Moxon vs. Bright, 4 Ch. 
App. 292; Marvin vs. Brooks, 94 N. Y. 71.” 

See, also, Garr vs. Redman, 6 Cal. 575. 

In this case discovery was absolutely necessary to determine 
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the rights of the parties, and this is really about all that the 
complaint called for, so far as the auxiliary jurisdiction of equity 
was invoked and about all that the proceeding involving an ex- 
amination of the defendant’s books amounted to. ‘The case here 
therefore comes squarely within the doctrine of the California 
cases above cited. 

The next point discussed in the briefs is whether the policies 
covered the compensation paid to those employees only who were 
engaged in work outside the defendant’s establishment or offices, 
or all its employees, including those employed inside as well as 
those employed outside. 

The trial court, by its findings and decision, construed the 
policies so that they embrace the compensation paid by the de- 
fendant to all its employees, both those employed inside and those 
employed outside. The policies in that regard are somewhat 
ambiguous, and while the writer is of the opinion that the lan- 
guage thereof, upon its face, might reasonably be capable of 
the construction that it was intended that compensation paid by 
the defendant to the inside employees was to be excluded from 
the operation thereof, we are nevertheless, after careful consider- 
ation of this case, persuaded to the opinion: (1) That, by failing, 
as will later be shown was the fact, to keep a separate account of 
the payments to outside employees, as compensation for the in- 
surance year, the defendant itself so construed or should be held 
thus to have so construed the .policies as to embrace within the 
operation thereof its entire pay roll, consisting of compensation 
paid to both inside and outside employees; (2) that if this be not 
sound as a legal proposition, and the policies may properly and 
should be so construed as to limit their scope to compensation paid 
to outside employees only, then, neveftheless, the defendant hav- 
ing failed to discharge its duty of keeping a separate account of 
compensation so paid, and thus made it impossible to determine 
what proportion such compensation bore to the total compensa- 
tion paid to all its employees during said year, the court was 
justified upon principles applicable to such circumstances in con- 
cluding and deciding that the basis of the amount to which the: 
plaintiff is entitled as premiums on said policies is the compen- 
sation paid to all its employees, inside as well as outside. And 
thus we are now brought to the consideration of the propositions 
thus stated. 

Before taking them up, however, we should first dispose of 
another point made by the defendant. 

[2,3] It is pointed out that the schedules on the backs of the 
policies were not signed either by the plaintiff or the defendant, 
and it is therefore contended that the provision therein for the 
keeping by the defendant of an account of the compensation paid 
to its employees or of a separate account thereof paid to those: 
employed on the outside has no binding force. It is true that 
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the schedules of warranties are not signed by either of the 
parties. ‘lhe policy or contract itself is, however, signed by the 
plaintiff through one of its authorized agents, and the schedule 
is an essential part thereof, and, indeed, is made so by an express 
provision of the policy itself. It is, however, a settled rule that 
the receipt and acceptance by one party of a paper signed by the 
other only, and purporting to embody all the terms of a contract 
between the two, binds the acceptor, as well as the signer, to the 
terms of the paper. Fidelity, etc., Co. vs. Fresno Flume, etc., Co., 
161 Cal. 466, 473, 119 Pac. 646, 37 L. R. A. (N. S.) 322; 
9 Cyc. 260, 391; Civ. Code, § 1589; Watkins vs. Rymill, L. R., 
10 Q. B. D. 178, 188. 

Returning now to the question stated previously to the taking 
up of the point last considered, attention should first be called to 
the fact that each of the contracts involved in this suit contains 
the following provision, which appears in the schedules imme- 
diately following the enumeration therein of the classes of work 
to which they relate: 

“Complete and accurate pay-roll records will be kept corre- 
sponding to the classifications above described.” 


By said provision it became the duty of the defendant to keep 
a record of the amount of compensation paid by it to outside 
employees during the policy year. Indeed, from the very nature 
of the agreement between the parties, or from the very condition 
determinative of the amount of the premiums to be paid, it seems 
to us that the obligation to keep an accurate pay-roll applicable to 
the classes of work enumerated in the contracts and which was 
to constitute the basis of the premiums to be paid would have 
rested upon the defendant even in the absence of an express re- 
quirement in the contracts that it should perform that act. How- 
ever, as shown, the contracts themselves by express provision 
clearly require the defendant to discharge that obligation, and no 
one will gainsay the binding force of that covenant upon it. 

At the trial, the plaintiff introduced proof of the issuance by 
it of the pleaded policies to the defendant. It also called to the 
witness stand the secretary of the defendant, and he testified that 
the books of the defendant, while showing the total amount paid 
to both inside and outside employees, failed to show the respective 
amounts paid to the outside and the inside employees. In other 
words, the pay rolls of the two classes of employees were not 
segregated and kept separately and apart from each other. “From 
an inspection of the books,” this witness continued to say, “it 
would be impossible for me to determine how much had been 
paid out in one place and how much in another, and I don’t think 
anybody else could.” 

[4] Upon the foregoing testimony, the plaintiff rested its case, 
and thereupon the defendant moved for a nonsuit, which should 
have been granted, since there was a complete failure by it to- 
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show that the defendant expended during said year an amount in 
payment of its employees in excess of the sum of $2,500. But 
the error was cured by the defendant itself by proceeding with 
its case and proving by the same witness—secretary of the de- 
fendant—that the total amount paid by it as compensation to its 
employees for the year covered by the policies was the sum of 
$75,000 or thereabouts. ‘That witness, further testifying for the 
defendant, said that :— 

“The time books of the defendant do not indicate the pay roll 
for work done outside the shop during this period. They include 
all time spent by our mechanics, whether inside or outside the 
shop. As a matter of fact, some of the time was outside. There 
is no book or any record kept by the corporation which shows 
what proportion of our pay roll was for work outside of the 
shop. The total pay roll inside and outside for the period em- 
braced in the policies of insurance was about something over 


$75,000—between $75,000 and $76,000.” 

The witness further stated that the only way by which he 
‘could determine the amount that was expended for labor on the 
outside would be from an estimate, but that :— 

There “would be no data for such an estimate, except my 
general recollection of what it has been. * * * As far as I 
know, there would not be any way of determining by examina- 
tion of the books, or by questioning the bookkeeper, the exact 
amount that was expended for labor outside of the shop, for 
this reason: That we employ mechanics and they make their own 
time cards out, showing the amount of time expended on a 
certain job, and each job has a number. * * * All together, 
I presume we employ the year around in and out of the shop, 
say fifty men. * * * Presuming that counsel for plaintiff 
should summon these fifty men, in my opinion they would not 
‘be able to testify what services they performed on the outside 
during the period of the insurance. They would probably know 
less than I would about it, from my information. * * * I 
could give my estimate, based upon what we figure jobs, and 
then estimating liberally; I know about what I allow for the 
outside work.” 

The witness was then asked by the attorney for the defendant 
what, in his opinion, the proportion of the pay roll was for work 
done outside the shop, but the court sustained an objection to the 
question on the ground “that this is not a proper case for any 
mere estimate or opinion.” 

It was further shown that, shortly after the expiration of the 
year covered by the policies, the plaintiff in writing demanded of 
the defendant a statement of the wages or compensation paid to 
its employees during said year, and that its auditor be privileged 
to check the same “in accordance with clause E, Special Agree- 
ment, in the policy issued to you.” The defendant refused or 
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failed to furnish such statement. It was further made to appear 
that the plaintiff demanded from the defendant permission to in- 
spect its books in so far as they related to the compensation paid 
its employees, during said year, and that said demand was 
refused. 

[5] We have now presented a summarized statement of all 
the testimony introduced at the trial, and it will be noted there- 
from that, as above stated, no effort was made or steps taken by 
the defendant to segregate and keep a separate account of each 

-of the two classes of pay rolls, but that both were commingled or 
kept in such manner as to render it absolutely impossible to de- 
termine how much was paid during the year to the inside and 
how much was paid to the outside employees. Having knowl- 
edge, as in the very nature of the case it certainly did, that the 
duty rested wholly upon it to keep and preserve an accurate 
record of the compensation which was to constitute the basis of 
the amount of the plaintiff's premiums, can it be doubted that, 
if there be ambiguity in the policies as to their scope, the conduct 
of the defendant as to the manner of keeping the record of the 
compensation paid by it during the insurance year amounted to a 
construction by it of the policies and their scope, and thus there 
was removed any ambiguity appearing upon the face of those in- 
struments? Again, if the understanding was that the policies 
were to apply to that part only of the pay roll affecting outside 
employees, is it conceivable that the defendant, realizing, as 
certainly it must have realized, that it was a matter of supreme 
importance to it to maintain separate records of the two classes 
of pay rolls, would not have done so? The considerations sug- 
gested by the foregoing interrogatories far outweigh the state- 
ment of the defendant’s secretary when testifying that the agree- 
ment was that the basis of the amount to be paid to the plaintiff 
as premiums was the compensation to be paid to the outside 
employees. 

[6] But, assuming that the position thus taken is not support- 
able, still, we think, as before declared, that the defendant should, 
under the evidence and upon the second equitable principles, be 
held bound, as determinative of the amount to which the plaintiff 
is entitled as premiums, to the total compensation paid during 
the year to both inside and outside employees. 

In a sense, as before suggested, the defendant, by the pro- 
vision requiring it to keep an accurate account of the pay roll 
to which the policies related, was to that extent impressed with 
the character of agent of the plaintiff. It imposed upon the 
defendant the performance of a certain duty to the plaintiff in- 
volving the latter’s rights under the contracts. At any rate, the 
defendant, as shown, was the only party to the contract author- 
ized to keep a record of its pay roll for. the purposes of the con- 
tracts. Indeed, as is plainly manifest, it was the only one in a 
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position to do so. ‘The plaintiff was not authorized to perform 
that duty and had it been it would. have been impracticable for it 
to have done so, or, indeed, as was the case when ultimately it 
sought to inspect the defendant’s books, it might have been met 
with a refusal of the privilege of performing that duty. It was 
therefore up to the defendant to discover to the plaintiff the pay 
roll affected by the contracts. And if, as the defendant contends, 
the compensation paid to outside employees was intended to con- 
stitute the exclusive basis of the amount to be paid to the plain- 
tiff as premiums, the burden was upon the defendant to show 
what proportion of the total amount paid as compensation to all 
its employees was paid to the inside employees. Fox vs. Hall, 
164 Cal. 287, 128 Pac. 749; ‘Thatcher vs. Hayes, 54 Mich. 184, 
19 N. W. 946, opinion by Chief Justice Cooley; Dettering vs. 
Nordstrom, 148 Fed. 81, 78 C. C. A 157; Choctaw O. & G. R. vs. 
Sittel, 21 Okl. 695, 97 Pac. 363; San Pedro Lumber Co. vs. 
Reynolds, 121 Cal. 74, 53 Pac. 410; Mechem on Agency, § 1314. 
This proposition follows from the rule, which we think applies to 
this case, that, where offsets to an account upon which a party 
sues exist in favor of the defendant the burden is upon the latter 
at the trial to specifically point out and prove such offsets. Or, 
as has been elsewhere said, so it is correct to say here: 

“The plaintiff having established a prima facie case by intro- 
ducing the accounts kept by the defendants, it was incumbent 
upon the defendants, if they desired to show that they had not 
kept the accounts as required by the contract, but had confused 
other matters therewith, to point out such matters specifically. 
They cannot be permitted to destroy the plaintiff's claim by 
vaguely impeaching in general terms accounts which is was their 
duty to keep for the benefit of the plaintiff, and, if there are 
specific items which properly should be excluded, it was the duty 
of the defendants to point them out specifically.” Gilbane vs. 
Fidelity & Casualty Co., 163 Fed. 673, 678, 90 C. C. A. 265. 

At the trial, no attempt or offer was made by the defendant in a 
competent way, as, indeed, by reason of the defendant’s dwn dere- 
liction of an obligation of the contract equally vital to its rights 
as to the rights of the plaintiff, none could be made, to show any 
offsets which it might have been entitled to have allowed against 
the account which the evidence disclosed. In other words, it 
made no attempt in a legal manner to show how much of the total 
compensation paid by it to its employees during the year covered 
by the policies was paid to the inside employees, which would have 
been, under its theory of the scope of the contracts, a proper 
credit in its favor on the account. In fact, as seen, the defendant’s 
secretary testified that such a showing could only be made, under 
the circumstances, through an “estimate,” based, however, upon 
no available data and which would have amounted to mere con- 
jecture. And that the trial court was right in its ruling refusing 
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to allow the fact to be shown by such method cannot for an in- 
stant be doubted; for such a fact does not obviously fall within 
the range of those matters proof of which through expert testi- 
mony is permissible, nor is it one the existence of which can be 
established by mere guess, surmise, or conjecture. If the de- 
fendant had been able to show some data which might have 
formed a substantial basis for an approximation of the appor- 
tionment between the two classes of employees of the total com- 
pensation paid to all its employees, then the rule invoked by it 
and announced and approved in Gilbane vs. Fidelity Co., supra, 
would doubtless govern here. But no such showing was made. 

If it be true that the judgment in this action imposes upon the 
defendant a severer hardship or a greater burden than that con- 
templated by the contracts, the answer plainly is that its mis- 
fortune in that regard is only the natural and inevitable result of 
its own wrong. Merely because, perchance, the defendant is not 
able by reason of its own remissness in the transaction to present 
proof disclosing that the account rendered by it of the record of 
its pay roll does not constitute the true basis, under the contracts, 
for determining the amount in which it is indebted to the plaintiff, 
constitutes no just reason for holding that the plaintiff should 
be wholly deprived, as might be the case, of its rights under the 
contracts. 

There is a maxim of jurisprudence which has been expressly 
adopted in the system of this state that “he who consents to an 
act is not wronged (in contemplation of law, of course) by it.” 
Section 3515, Civ. Code. There is another salutary doctrine 
which forbids a party taking advantage of his own wrong or of 
being permitted to enjoy the fruits of his own wrongful acts. 
These principles, it seems to us, concern themselves with just 
such cases as this, and should be applied thereto with all their 
force. In thus expressing ourselves, we have in mind not only 
the fact that the defendant, if in reality the contracts related only 
to the compensation paid to its outside employees, failed to do its 
duty in keeping a proper record of the compensation so paid, 
but also the fact that it refused to permit the plaintiff to have 
access to its books relating to such compensation so that thus it 
might possibly ascertain and determine the fact upon which its 
vital rights under the contracts rested. 

No question can arise here as to the sufficiency of the findings 
to support the judgment under any of the theories of the case 
upon which it is herein considered. The court, as seen, found 
that the pleaded policies were issued and the terms thereof sub- 
scribed to by both parties, and that the amount paid out by the 
defendant as compensation to its employees during the period 
specified in the policies exceeded the estimated compensation 
specified in the contracts. These findings are manifestly sufficient 
to support the judgment, not only upon the theory that the com- 
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pensation contemplated by the contracts consisted of the total 
amounts paid to all the employees, but also upon the theory that, 
while the policies limited their operation to the compensation paid 
to outside employees, the plaintiff was entitled to recover on the 
basis of the compensation paid to all employees because it was 
impossible, solely and wholly through the defendant’s own in- 
excusable negligence in the keeping of a proper account, to show 
the respective proportions of the total amount so paid which, 
were paid to the two classes of employees named, whereby only 
could it be determined to what extent the defendant was entitled 
to be allowed a credit on and a corresponding reduction in the 
total amount discovered by the account proved. 

We have neither been shown nor found any just reason for 
interfering with the conclusion arrived at in this case by the trial 
court, and, accordingly, the judgment and the order appealed from 
are affirmed. 

We concur: Chipman, P. J.; Burnett, J. 


On Petition for Rehearing. 
PER CURIAM, 

[7] In denying the petition for a rehearing of this case, it is 
deemed proper to say, in response to the renewed contention 
that the cause should be sent back for a new trial for the alleged 
error of the trial court in refusing to allow the defendant to 
prove by what we conceive to be mere guesswork the proportion 
the compensation paid to the outside employees bore to the total 
amount paid to all employees: (1) That we have been shown no 
reason and can conceive of none for withdrawing from the 
position, taken in our former opinion, that that fact is not of that 
class of facts which it is competent to establish through the instru- 
mentality of expert testimony. It is ‘obviously no more the sub- 
ject of expert testimony than would be the question, in an action 
on an account, as to the amount of the payments claimed by the 
defendant to have been made on said account. (2) That the 
proposal to prove the fact by the “general recollection” of an 
officer of the defendant, after the latter had said that there were 
available to him no data upon which an estimate could be made, 
was properly rejected by the court as involving proof incompetent 
for that purpose. 

We do not hold that a witness, in some instances, may not 
properly be permitted to give his “best recollection” as to the 
existence or nonexistence of a particular fact relevant and 
material to some ultimate issue, in cases where the issue thus 
sought to be proved is not required to depend wholly for its 
establishment upon that character of proof and where there 
exists possible opportunities for the party against whom it is re- 
ceived to offer adversary proof upon the point to which it is 
addressed. In the case at bar, however, the ultimate question to 
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be affected by the proposed proof, based entirely upon the- 


“general recollection” of the witness, is the most vital in the case 
to the plaintiff. And, it is to be said, equally vital to the de- 


fendant; yet readily it can be perceived how impossible it would’ 
have been for the plaintiff to have met or attempted to overcome: 


the force and possible effect of testimony of so dubious an evi- 
dentiary nature and how easily thus its rights might be wholly 
destroyed. Through no fault of its own, the plaintiff was wholly 
without means of knowing, or the ability even to approximate 
(not even enjoying the doubtful advantage of general or the best 
recollection), how much of the total compensation paid to its 
employees by the defendant was received by the “outside em- 
ployees,” and, manifestly, had the defendant been allowed to make 
proof of that fact by a witness upon his mere “general recol- 
lection” thereof, based upon no data of a substantial character, 
the plaintiff’s rights would have been placed at the mercy of 


testimony possessing little or no probative value and as to which: 


an adversary showing was wholly impossible. 

As stated in our original opinion, if the defendant must un- 
justly suffer because of the ruling of the court below foreclosing 
proof of an important fact by means of such testimony, surely it 
cannot be unconscious of the fact that such result, always when 
thus brought about to be deprecated in any case, is only the 
culmination of its own unpardonable carelessness or negligence. 

The petition for a rehearing is denied. 


Se a GEG 


COURT OF APPEALS OF MARYLAND. 


POE et AL. 
vs. 


MUNICH REINSURANCE CO. (No. 55.)* 


1. INSURANCE—REINSURANCE CONTRACTS—ACCOUNTING. 


Surety companies, M. and U., entered into a reinsurance agreement in: 


January, 1906, to continue for five years and for further five-year 
periods, unless notice of termination was given previous to the expira- 
tion of any five-year term. The agreement provided that, in case of 
notice of termination, the accounts should be made up not later than 
two years after the expiration of the notice. M. filed suit in 1907 to 
set aside the agreement, in which U. filed a cross-bill praying for an 
accounting. M. gave notice to terminate the agreement at the end of 


1910. Held, that M. was not in default for not accounting for matters. 


~ * Decision rendered, June 24, 1915. 95 Atl. Rep. 164. 
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involved subsequent to the suit until the expiration of two years, and 
a new proceeding was then necessary to require an accounting. 
(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


2. INSURANCE—REINSURANCE CONTRACT—ACCOUNTING. 

Surety companies, M. & U., entered into a reinsurance agreement to con- 
tinue for five years, and for further five-year periods, unless notice 
of termination was given prior to the expiration of any five-year 
term. In a suit for an accounting the companies agreed that an audit 
company should state an account for the first period of five years, 
the agreement expressly stating that it should not extend to out- 
standing liabilities for unexpired risks or claims not yet settled, 
which should be reserved for future adjustment between the parties 
under the contract, and that, when completed, the account should 
be signed by the audit company and filed in the cause, together with 
a copy of the agreement, and should form the basis of the court 
accounting. The accounting was confirmed. Held, that the audit 
company was not authorized to make an accounting beyond the five- 
year period, and any accounting thereafter could be had only by a 
new proceeding or supplemental bill. 

(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


3. INSURANCE—REINSURANCE CONTRACT—ACCOUNTING. 

Surety companies, M. and U., entered into a reinsurance agreement to 
continue for five years from January 2, 1906, with renewals for five- 
year periods unless notice of termination was given prior to the 
expiration of any five-year term. M. filed a bill in 1907 for the can- 
cellation of the agreement. U., which had sued at law to recover 
what was due for the first year of the contract, filed a cross-bill 
alleging that M. was indebted to it, for which it prayed an accounting 
and a decree. M. gave notice to terminate the agreement at the 
end of 1910. The court dismissed M.’s bill, and ordered an account- 
ing, and referred the matter to an auditor to ascertain and report the 
amount if any due to U. under the contract. The auditor’s account 
presented December, 1912, was confirmed by the court, which declared : 
“The present accounting must accordingly include the annual ascer- 
tainments of profit and loss required*td@ be made during the currency 
of the contract, and also the settlement for which it provides after 
the expiration of notice of withdrawal.” The parties had authorized 
the auditor to state an account for the first five-year period, and 
expressly agreed that the audit should not extend to outstanding 
liabilities for unexpired risks which were reserved for future adjust- 
ment. Held that, in view of the prayer for accounting and the decree 
confirming an accounting, limited as authorized by the parties, a 
party desiring a further accounting could not obtain it by petition to 
refer the case back to the auditor to state a final account, but only 
by a new proceeding or supplemental bill. 

(For other cases, see Insurance, Cent. Dig. § 1823; Dec. Dig. § 686.) 


Appeal from Circuit Court of Baltimore City; Carroll T. Bond, Judge. 

Petition by Edwin W. Poe and another, receivers of the United Surety 
Company, against the Munich Reinsurance Company, for an accounting. 
From an ordey dismissing the petition, petitioners appeal. Affirmed. 


Argued before Boyd, C. J., and Briscoe, Burke, Thomas, Pattison, 
Urner, and Stockbridge, JJ. 
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Stuart S. Janney and Joseph C. France, both of Baltimore (Ritchie, 
Janney & Griswold, of Baltimore, on the brief), for Appellants. 
R. E,. Lee Marshall, of Baltimore, for Appellee. 


Boyp, C. J. 

This is an appeal from an order dismissing a petition of the 
receivers of the United Surety Company praying that the papers 
in the case be referred back to the auditor to state a final account 
between that company and the Munich Reinsurance Company, 
under the terms of a participation contract entered into by the 
two companies. When the petition was filed an order to show 
cause was passed and the Munich Company answered, alleging 
that the court was without jurisdiction in the premises, and that, 
even if possessed of jurisdiction, it should not exercise it until the 
United Company shall have rendered to the Munich Company the 
account called for by the contract between the two companies, 
and until some dispute or difference in respect to such account 
shall first have arisen. 

Controversjes between the two companies in reference to that 
contract were before this court in Munich Reinsurance Co. vs. 
United Surety Co., 113 Md. 200, 77 Atl. 579, and Munich Re- 
insurance Co. vs. United Surety Co., 121 Md. 479, 88 Atl. 271. 
The first was an appeal from a decree which dismissed a bill 
of complaint of the Munich Company against the United Com- 
pany, decreed that the defendant was entitled to cross-relief as 
prayed-in its answer, and referred the cause to the auditor to 
ascertain and report the amount, if any, due by the plaintiff to 
the defendant under the participation contract. That decree was 
affirmed, and the cause was remanded for further proceedings. 
The bill alleged that by reason of what was stated in it that con- 
tract was fraudulent and void, but that the defendant had in- 
stituted an action against it in the Superior Court of Baltimore 
City to recover $53,968.55 alleged and claimed to be due it 
under said contract. It prayed that a decree be passed declaring 
the participation contract null and void, and canceling the same; 
that the defendant “be enjoined from prosecuting any suit against 
your orator based upon said contract, and from asserting in any 
court any claims or pretensions by reason of said contract”; that 
an injunction issue restraining the defendant from prosecuting 
the said suit in the superior court; and for general relief. The 
defendant answered, alleging that, in so far as the bill sought to 
enjoin the suit against the Munich Company, it was brought with 
the knowledge of that company and with its acquiescence, in 
that it had voluntarily appeared in said suit by accepting service 
of summons through its counsel, without which no action could 
have been maintained against it in this jurisdiction, “and by way 
of answer to the merits of said bill of complaint, and for cross- 
relief as though the same were prayed by a cross-bill,” the de- 
fendant answered at length, concluding, “and for cross-relief 

Vol. XLVI—45, 








670 Insurance Law Journal Vol. 46. | Nov., 1915 


defendant shows that, under said contract, a copy of which is 
filed with plaintiff’s bill as ‘Plaintiff's Exhibit No. 4,’ plaintiff is 
indebted to the defendant in a large sum of money, for which this 
defendant prays an accounting and a decree herein in its favor.” 
The case in this court was decided May 6, 1910, and on Novem- 
ber 19, 1910, the two companies entered into an agreement by 
which, after reciting that the court had by its decree of the 30th of 
October, 1909, ordered that an accounting be had between the 
two companies under the terms of the contract, and “in order to 
facilitate said accounting, the parties hereto desire to entire into 
this agreement,” it was agreed as follows :— 

“First. The said Munich Reinsurance Company and the said 
United Surety Company do hereby constitute and appoint the 
American Audit Company their agent to examine the records, 
books, and accounts of the United Surety Company, and there- 
from to state an account in the annual periods beginning 2d 
January, 1906, and ending on January 1, 1911, applying to the 
share of the Munich Reinsurance Company in the business of 
the United Surety Company as per their contract above referred 
to. Second. The Munich Reinsurance Company and the United 
Surety Company will each delegate one of their employees to 
assist in such accounting, and all amounts passed by the American 
Audit Company, and to which no objection has been raised by 
either of the delegates, shall be deemed to be accepted by both 
parties, and the fact and amount of any item of receipt or dis- 
bursement by said surety company as found by said audit com- 
pany shall likewise be conclusive upon the parties hereto, the 
facts and circumstance surrounding such item (unless agreed to) 
and the relevancy thereof to the accounting between the two said 
companies being alone left open for “future determination. The 
audit, however, shall not extend to outstanding liabilities for 
unexpired risks or claims not yet settled; both the outstanding 
liabilities for unexpired risks and claims not yet settled or re- 
served for future adjustment between the parties under the 
terms of the contract.” 


Other provisions were made which need not now be referred 
to. The audit company submitted a report, and the parties then 
proceeded with the accounting before the auditor, to whom the 
case had been referred by the decree. An audit was filed, and 
on January 2, 1913, exceptions to it were overruled, and the 
audit was ratified and confirmed. Appeals were taken by both 
parties, and were disposed of by the decision in Munich Rein- 
surance Co. vs. United Surety Co., 121 Md. 479, 88 Atl. 271. 
The decree was on June 26, 1913, affirmed in part and reversed 
in part, and the cause was remanded, to the end that the account 
be restated in accordance with that opinion. An audit was filed 
in the lower court, which was ratified on the 26th day of Sep- 
tember, 1913, and the amount thus ascertained to be due by the 
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Munich Company, together with interest thereon to September 30, 
1913, being in all $77,445.79, was paid by that company to the 
receivers on October 2, 1913. 

The participation contract took effect January 2, 1906, was to 

continue for a period of five years from that date, and was to be 
tacitly renewed for further periods of five years thereafter, un- 
less written notice was given by either party one year previous 
to the expiration of any term of five years. The Munich Com- 
pany, however, had the right to withdraw— 
“after the expiration of the first period of five years from this 
agreement at the end of any calendar year, by giving one (1) 
year’s notice in writing if the transactions under this agreement 
result in a loss of the ‘Munich’; the ‘Munich’ continuing to par- 
ticipate in all insurances coming within the terms of this agree- 
ment, granted or renewed by the ‘United’ during the currency 
of any notice of cancelment, and remaining liable for its share of 
the claims arising out of such insurances, and out of the insurance 
in force at the time of the notice being given until expiration of 
the liability thereon.” Article 12 of agreement. 

[1] The bill of complaint was filed by the Munich Company on 
May 29, 1907, and the first decree was passed October 30, 1909, 
and affirmed by this court May 6, 1910. The notice authorized 
by article 12, was given by the Munich, so as to terminate the 
agreement at the end of the year 1910, but neither when the bill 
was filed nor when the decree was passed were such questions 
as are now sought to be referred to the auditor before the court. 
It will be remembered that the United had sued at law to recover 
what it claimed was due for the first year of the contract, and by 
its cross-bill it alleged that :— 

“The plaintiff is indebted to the defendant in a large sum of 
money, for which this defendant prays an accounting and a decree 
herein in its favor.” 

There was no other prayer in the cross-bill, not even one for 
general relief. If the case had been determined at any time be- 
fore January 1, 1913, nearly five years and a half after the 
cross-bill was filed, no accounting could have been required of 
what is now sought to be referred to the auditor, for by the 
notice the contract was terminated at the end of 1910, and by 
article 13 it was agreed :— 

“In case of notice of termination by either party, the accounts 
shall be made up not later than two years after the expiration of 
the notice.” 

And the Munich Company would not have been in default for 
not accounting, until that time expired. Of course, a new pro- 
ceeding would then have been necessary, in order to require an 
accounting. 

[2] There was therefore nothing up to the time of the de- 
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cree in this court in Munich Reinsurance Co. vs. United Surety 
Co., 113 Md. 200, 77 Atl. 579, which would have authorized the 
accounting now sought. As will be seen by reference to the 
agreement between the two companies entered into on the 19th 
of November, 1910, part of which we have quoted above, the 
American Audit Company was only authorized to state an account 
for the five annual periods beginning January 2, 1906, and 
ending January 1, 1911, and it was expressly stated that :— 

“The audit, however, shall not extend to outstanding liabilities 
for unexpired risks or claims not yet settled; both the outstand- 
ing liabilities for unexpired risks and claims not yet settled are 
reserved for future adjustment between the parties, under the 
terms of the contract.” 


Therefore it cannot be said that the agreement of November 19, 
1910, authorized an accounting, excepting for those five annual 
periods which ended on January 1, 1911. If it be conceded, as 
contended by the appellants, that the “audit” referred to in what 
was just quoted above was the one to be made by the audit com- 
pany, that can make no difference. By the next paragraph it 
was agreed that when completed said account, including a 
separate statement of any items of receipt or disbursement con- 
cerning the relevancy of which there were differences between 
the two companies, should be signed by the audit company “and 
filed in the above entitled cause, together with a copy of this 
agreement, and shall form the basis of the court accounting pro- 
vided for by the decree hereinabove mentioned.” ‘That decree 
was the one of October 30, 1909, which had been affirmed by this 
court. As the account of the audit company was to be the basis 
of the accounting provided for in the decree, can it be doubted 
that, when the agreement said the addit shall not extend to out- 
standing liabilities for unexpired risks or claims not yet settled, 
it was intended to exclude those items from the accounting in 
court? No valid reason can be assigned for not permitting the 
audit company to include them, if they were to be considered by 
the court auditor, but, on the contrary, as the agreement shows 
a desire to facilitate the accounting, there would have been every 
reason for having the audit company consider them. Moreover, 
as the account of the audit company was to form the basis of the 
accounting in court, there would have been nothing for the court 
auditor to act on, concerning those items, if they were omitted 
from the audit of the audit company. We can, therefore, have 
no doubt about it being intended by the parties that those items 
should be excluded from the accounting in court. But, even if 
that were not so, there is nothing in the agreement to include 
them, and, giving the agreement all the force possible, it cannot 
by any proper construction to be placed on it be said to author- 
ize an accounting beyond the five-year period, and, that being 
so, we are forced to look to the cross-bill (speaking of the 
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answer of the United as such) and the decree of October 30, 1909, 
for such authority if any exists. 

[3] We have quoted above the prayer for relief in the cross- 
bill (and bear in mind that there is no other), and the decree of 
October 30, 1909, after dismissing the bill of the Munich Com- 
pany, thus proceeded :-— 

“And the court being further of opinion that the defendant is 
entitled to cross-relief as prayed in its answer, it is further ad- 
judged, ordered and decreed that the case be, and it is hereby, 
referred to the auditor, with directions to ascertain and report 
the amount, if any, due by the plaintiff to the defendant, under 
the said participation contract,” etc. 


It did not say “due or to become due,” and when passed the 
contract was still in force. The opinion of this court in Munich 
Reinsurance Co. vs. United Surety Co., 113 Md. 200, 77 Atl. 579, 
which concluded by saying, “As under our practice the answer 
of the defendant asking for such relief [cross-relief] may be 
treated as in the nature of a cross-bill, and as in a case of this 
character it is desirable to dispose of the whole matter in con- 
troversy, we deem the decree proper, * * * and _ will 
affirm it,” was not intended to, and did not, enlarge the decree 
it was affirming. “The whole matter in controversy” certainly 
did not include the business of 1910, as that year was only about 
one-third expired when the opinion of this court was delivered, 
and therefore that statement cannot aid the appellants’ contention. 

Nor was the opinion of the court delivered by Judge Urner 
and reported in Munich Reinsurance Co. vs. United Surety Co., 
121 Md. 479, 88 Atl. 271, intended to extend the accounting be- 
yond what the decree of October 30, 1909, authorized, excepting 
in so far as the parties had by the agreement of 1910 agreed that 
it should be. Stress is laid on the statement that :— 

“The present accounting must accordingly include the annual 
ascertainments of profit and loss required to be made during the 
currency of the contract, and also the settlement for which it 
provides after the expiration of the notice of withdrawal.” 

If the latter sentence be taken alone, it might furnish some 
ground for contending that this court intended the settlement to 
include the two years after 1910, but when it is read in conpection 
with what the court was at the time considering, as it must be, it 
is not perfectly clear, but says precisely what was intended to be 
said, which is not what appellants claim. In the first place, it 
must be observed that Judge Urner said, “The present accounting 
must accordingly include,” etc., clearly meaning the accounting 
then under consideration and to be determined by that decision, 
and not that the case was to be kept open for future settlements. 
The court only had before it for review the accounting for the 
five annual periods, ending January 1, 1911. The audit before 
the court did not include an accounting for a period after that 


’ 
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time, and the court did not pass on a settlement for any such 
period. There were three questions disposed of by the auditor’s 
report, which were brought before this court by exceptions filed 
to the audit and ruled on by the lower court. They were: 
(1) As to certain excise business; (2) as to whether the pre- 
mium reserves for unexpired risks and the reserves for claims 
were to be included as disbursements, and whether interest was 
chargeable on the yearly balances; (3) whether the Munich Com- 
pany was entitled to an allowance for good will. After passing 
on the excise business, Judge Urner took up the premium re- 
serves and the reserves for claims. He said :— 

“The question as to the extent to which the premium and claim 
reserves should be considered in the accounting requires a refer- 
ence to the relations of the contracting companies to each other 
at the time of the preparation of the audit.” 


He then said that by article 8 of the participation agreement 
both classes of reserves were to be included in the annual ac- 
counts, but by article 13 it was provided that, if notice of ter- 
mination is given, the account to be stated after the expiration 
of that notice should not be charged with any premium reserve. 
Owing to the litigation between the parties no settlement of any 
kind had been made. ‘lhe auditor’s account was prepared in 
December, 1912, nearly two years after the withdrawal of the 
Munich, and after stating those facts the statement above quoted 
as to “the present accounting,” etc., follows in the opinion. ‘The 
premium reserves for unexpired risks represented “a proportion 
of the annual premiums set apart as unearned until the expira- 
tion of the year for which they are paid in advance. At the end 
of the term for which the premiums are received the reserve is 
released and becomes available as current income.” By article 8 
both the premium reserve for unexpired risks and reserve for 
claims were to be included in the “disbursements” in the annual 
accounts, but as by article 13 the account to be made up not later 
than two years after the expiration of a notice of termination 
“shall not be charged with any premium reserve,” and as the 
account was not stated until nearly two years after the contract 
was terminated, it followed that for the last year of the contract 
(1910)§ by virtue of article 13 the premium reserve was not 
properly chargeable. The court therefore determined that in the 
accounts for 1906, 1907, 1908, and 1909 both classes of reserves 
were to be included, but for 1910 the premium reserve was not 
to be, because that reserve was by the time the audit was stated 
“released,” and had become “available as current income.” ‘Then 
by article 13 it was provided that in case of notice of termination 
the Munich was to receive as reimbursement for good will 5 per 
cent of its share of the net premiums. It therefore followed that 
when the audit was stated in December, 1912, the premium 
reserve for 1910 was released, and the net premiums on which 
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the 5 per cent for good will was to be allowed were known. 
Consequently, when the account for the last year (1910) was 
stated, it was proper to have the settlement for which the con- 
tract provided, and that was done. In other words, as the parties 
had by their agreement of November 19, 1910, agreed that the 
settlement should be made for the five-year period according to 
the contract, and as the contract excluded the premium reserve 
from the last year, and provided for the 5 per cent for good will 
being allowed the Munich, a proper accounting for that year 
necessarily included the settlement provided for after the ex- 
piration of the notice. 

This court declined to adopt the decree of the lower court, 
which held that of $154,338.28 found to be payable by the 
Munich Company only $11,631.88 was a final indebtedness, and 
$142,706.40 was due to the United Company, subject to a further 
accounting, which latter sum the decree provided should be paid 
to trustees to be held and administered under the jurisdiction of 
the court. This court said :— 

“According to the plain terms of the agreement the Munich 
Company’s shares of the losses shown by the annual accounts 
were debts which it owed absolutely and which it was obligated 
to pay immediately. The explicit provisions on this subject 
would appear to preclude the theory that there should be any 
further accounting as to the indebtedness thus determined. It 
is only with reference to amounts reserved for outstanding claims 
in the final account that the agreement provides for a further 
adjustment after the precise amounts required for the claims 
have been ascertained by actual settlement.” 

This court found that after excluding the premium reserve the 
account for the fifth year would show a loss of $30,247.28, and 
said :— 

“One-third of this amount will be payable by the Munich Com- 
pany to the receivers of the United Company as an ascertained 
liability, the parties remaining accountable with respect to out- 
standing claims as provided by the agreement.” 

The appellants also contend that the last clause of the last quo- 
tation indicates that it was the intention of this court that there 
should be a further accounting, but manifestly it did not mean an 
accounting in court. It says “accountable with respect to out- 
standing claims as provided by the agreement.” Article 13 says :-— 

“Tf claims are still outstanding, the proper reserve shall be 
charged, and after the. final settlement of each of such claims the 
‘Munich’ will be paid any difference in its favor, and pay any 
difference in favor of the ‘United.’ ” 

And the agreement of November 19, 1910, provided that :— 

“Both the outstanding liabilities for unexpired risks and claims 
not yet settled are reserved for future adjustment between the 
parties under the terms of the contract.” 














676 Insurance Law Journal Vol. 46. —[ Nov., 1915. 


The latter agreement, which was the one which authorized the 
court to act on the whole of the five-year period, especially said 
that such claims not yet settled were reserved for future adjust- 
ment between the parties, etc.—not in another audit in that case. 
As we have seen, the liability for unexpired risks, or what are 
elsewhere spoken of as premium reserves for unexpired risks, 
had been settled when the audit was stated (as the periods 
which the premiums covered had expired), and hence that was 
no longer open, but that for outstanding claims was not only still 
open, but might continue for some years. It was at least possible 
that some of those claims would be unsettled for a long time, 
and there could have been no reason for the court retaining 
jurisdiction of the case indefinitely for such claims, especially as 
there may never be any controversy between the parties to this 
case as to any of them. ‘There was no more reason for con- 
tinuing the accounting in court in reference to the reserve for 
claims than for subsequent losses on insurance taken out during 
the five-year period, for which the Munich is liable for its share. 
Such liability on a guardian’s bond, for example, might continue 
for some years after the settlement, and surely this case is not to 
be kept open for an accounting in reference to those. On the 
contrary, Judge Urner said :— 

“The accounting in this case does not affect the ultimate lia- 
bility of the Munich Company with respect to obligations issued 
by the United Company and covered by the participation agree- 
ment, as to which defaults are not now, but may be here- 
after, disclosed. * * * The Munich Company, however, is 
concededly responsible for its due proportion of all losses which 
may eventually develop from the insurance covered by the 
agreement.” . 

It is therefore perfectly clear that there is nothing in that 
opinion indicating that it was the intention of this court that 
there should be any further accounting in this case after the 
audit was stated as directed by the opinion. As no such question 
was before us, even if we had been under the impression that 
there would be such an accounting as is now sought, and we had 
so assumed in the opinion, we would not be at liberty to so 
decree unless justified by the record. 

There being nothing in the decree of the court of October 30, 
1909, or in any subsequent decree of that or this court, or in the 
agreement of the parties, authorizing the accounting now asked 
for, there can be no doubt about the conclusion the authorities 
must lead us to. 

[4] The general rule is that nothing which has occurred since 
the filing of a bill can be added to it by amendment, but must be 
brought in by supplemental bill. Miller’s Eq. Proc. 236. New 
events occurring after the filing of a bill should be brought 
forward by supplemental bill, as such facts cannot be introduced 
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by amendment to the bill (Id. 246), and in a proper case a sup- 
plemental bill may be filed even after decree (Id. 248). Inas- 
much, then, as notice of the withdrawal was given and the con- 
tract thereby terminated after the cross-bill was filed, and even 
‘after the decree for accounting, it would seem to be clear that, 
if it could have been done at all, such accounting as is now sought 
should have been asked for by the supplemental bill. There was 
no attempt to amend the bill, and we do not mean by what we have 
said simply to distinguish between a supplemental and an amended 
bill, but, in the absence of supplemental proceedings or agree- 
ment, we have no authority to require this accounting in the 
original case. 

There can be no doubt that under the rules of equity pleading 
the accounting was limited to that prayed for in the cross-bill, 
unless by agreement or in some way properly extended beyond 
that. We do not understand that to be denied by the appellants, 
but they rely on the fact that it was not decided by this court 
until May 6, 1910, that the Munich Company was bound on the 
contract and was liable to an accounting, and that the agreement 
of November, 1910, was properly regarded as rendering un- 
necessary any supplemental pleading. But the difficulty about 
that is, as we have already seen, that the agreement of 1910 ex- 
pressly limited the accounting to the five annual periods, which 
has been done. By no proper construction can that agreement 
be held to include the accounting now sought for. 

[5] Nor can the appellants be aided by the well known prin- 
ciple, which is thus concisely state in 16 Cyc. 106:— 

“A court of equity which has obtained jurisdiction of a con- 
troversy on any ground, or for any purpose, will retain such 
jurisdiction for the purpose of administering complete relief 
and doing entire justice with respect to the subject-matter.” 

On the next page of that volume it is said :— 

“By virtue of the rule of the court, when its jurisdiction has 
been invoked for any equitable purpose, it will proceed to de- 
termine any other equities existing between the parties, connected 
with the main subject of the suit, and grant all relief requisite to 
an entire adjustment of such subject, provided it be authorized by 
the pleadings.” (Italics ours.) 

Again on page 116 it is said :— 

“The doctrine of retaining jurisdiction to settle the entire 
controversy is confined, however, to the determination of rights 
dependent upon, or, at most, germane to, the subject-matter and 
main purpose of the bill. Jurisdiction will not be retained to 
adjust independent controversies between the parties, or con- 
troversies beyond the scope of that raised by the bill.” 

Some of our own decisions might be cited, but we do not 
deem it necessary, as the above quotations from Cyc. properly 
state the rule and its qualifications. 
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The petition filed by the appellants is itself suggestive of 
another reason why the court below should not have passed the 
order prayed for. It was filed June 5, 1914, over three years 
after the determination of the contract, and about a year afte 
our decision in Munich Reinsurance Co. vs. United Surety Co., 
121 Md. 479, 88 Atl. 271, and it says :— 

“The auditor of this court is now engaged in the making up 
of an account in which the ultimate liability of the United Surety 
Company on claims covered by the participation agreement with 
the Munich Reinsurance Company shall be finally established ; that 
it is right and proper that the papers in this case shall now be 
referred back to the auditor to state a final account between the 
plaintiff and defendant therein under the terms of said participa- 
tion agreement.” 

There is no suggestion of any difference between the two 
parties on any of the items to be settled. ‘The only items left 
open after the decision in 121 Md. are the reserve for claims and 
the ultimate liability of the Munich Company with respect to 
obligations issued by the United Company, which were covered 
by the participation agreement, “as to which defaults are not 
now, but may be hereafter, disclosed,” to use the language of 
that opinion. As to the first, the participation agreement states 
what we have quoted above. The allowance of reserve for claims 
was directed by this court, and was charged in the audit which 
was ratified December 26, 1913. There would seem to be but 
little, if any, room for controversy about such claims, and the 
court cannot assume that items still to be settled will be dis- 
puted, regardless of any bona fide defense. ‘Then, as to the 
other class left open, article’ 12 expressly provides that the 
Munich Company shall remain “liable for its share of the claims 
arising out of such insurances, and out of insurance in force at 
the time of the notice being given until the expiration of the 
liability thereof.” It is certainly not desirable to have the receivers 
engage in useless litigation, or to have unnecessary costs imposed 
on those who are ultimately to have the benefit of the fund. So, 
if the court had the power to direct a further accounting, the 
wisdom of doing so would be questionable, under existing con- 
ditions. If it becomes necessary, other proceedings can be in- 
stituted for the purpose. It may be that there will be difficulty 
in serving the Munich Company, but we cannot assume that a 
foreign corporation of this kind, which has been doing business in 
this country, or at least some of its assets, cannot be reached 
here, but, even if that be so, we must be governed by the estab- 
lished rules of equity practice as we understand them. It follows 
from what we have said that the order of February 8, 1915, 
dismissing the petition will be affirmed. 

Order affirmed; the costs to be paid out of the fund in the 
hands of the receivers. 
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ALBANY COUNTY COURT. 


New York. 


ALLEN & ARNINK AUTO RENTING CO. 
vs. 


UNITED TRACTION CO* 


2. INSURANCE—PAYMENT OF LOSS—SUBROGATION—RIGHTS 
OF INSURER. 
An insurance company which has paid for damages to an automobile 


injured through the negligence of a street car company is subrogated 
to all the rights of the owner of the automobile. 


(For other cases, see Insurance, Cent. Dig. §§ 1504-1511, 1514-1516; Dec. 
Dig. § 606.) 


Appeal from City Court of Albany. 

Action by the Allen & Arnink Auto Renting Company against the 
United Traction Company. From a judgment dismissing the complaint, 
plaintiff appeals. Reversed, and new trial granted. 


Visscher, Whalen & Austin, of Albany, for Appellant. 
Patrick C. Dugan, of Albany, for Respondent. 


ADDINGTON, J. 

This is an appeal by the plaintiff from a judgment of the City 
Court of Albany, dismissing the complaint of the plaintiff, with 
costs. 

The action was brought to recover $350 damages which 
plaintiff claims it sustained by reason of the negligence of the 
defendant in a collision by one of its trolley cars with an auto- 
mobile of the plaintiff on River street, in the city of Troy, N. Y., 
on the 27th day of July, 1913. 

At the close of the plaintiff’s case, the defendant moved 
“for a nonsuit and the dismissal of the complaint on the ground 
that the plaintiff has been paid for whatever loss was sustained 
by reason of the accident; that whatever right of action plaintiff 
had has been subrogated. Motion granted.” 

[1] The motion was made, and the complaint was dismissed 
on the following evidence :— 

“Q. Did you have any insurance on this car? Mr. Murphy: 
I object to that as incompetent, immaterial, not within the issues. 
and not a proper subject for cross-examination. (Objection 
overruled. Plaintiff excepts.) A. We did; yes, sir. Q. Prior 
to the commencement of this action, did you receive the insurance 
from the insurance company covering thé damage which you 


* Decision rendered, Aug. 17, 1915. 154 N. Y. Supp. 934. 
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claim as the result of this accident? Mr. Murphy: Same ob- 
jection. (Same ruling. Plaintiff excepts.) A. We did receive 
our money for this.” 

The only question presented here is the admissibility of the 
foregoing evidence. It has been repeatedly held that this evidence 
is incompetent and inadmissible. Merrick vs. Brainard, 38 Barb. 
574, affirmed 34 N. Y. 208. 


In the Merrick Case reported in 38 Barb. supra, the court, at 
page 589, says :— 

“The defendants’ counsel further insist that the defendants are 
not liable for so much of the loss sustained by the sinking of the 
vessel as was covered by insurance. ‘The defendants did not 
insure, nor pay for insuring, the property, and a question is put to 
them with considerable force, by what right—upon what prin- 
ciple—they are entitled to any benefit from such insurance. 

“T insure my furniture in my house; a person either willfully 
or negligently sets it on fire; and, when I demand compensation 
for my loss, he insists upon his right to deduct the amount for 
which the property is insured. To say the least of it, the claim 
is wanting in modesty. But it is said that if I may retain the 
insurance money, and recover the value of the goods of the 
wrongdoer, I am the gainer by the accident. If I am, it ill 
becomes the wrongdoer to complain of it. If I cannot in justice 
retain more than the value of the property, which of the three 
parties concerned is entitled to the benefit of the deduction, the 
injured party, the wrongdoer, or the insurance company? Most 
clearly the latter. If I have not been paid by the insurance com- 
pany before I collect of the wrongdoer, I am limited in the 
amount I am entitled to demand of the company to so much as 
will, in addition to the damages recovered, make good the loss. 
And, if I have been already paid, the company is equitably en- 
titled to recover so much of the damage as I have received over 
and above my actual loss.” 

Presiding Judge E. Darwin Smith, in a case in the Fourth De- 
partment (Collins vs. New York Central & Hudson River R. Co., 
5 Hun, 503, affirmed 71 N. Y. 609) in following the Merrick 
Case (at page 506 of 5 Hun), says :— 

“The offer to show, in mitigation of damages, that the plaintiff 
had duly protected herself from loss by insurance to the. amount 
of $200, and had received the insurance money, was made and 
overruled at the circuit, and the defendants’ counsel excepted. 
I should have thought this evidence admissible, as held by Lord 
Campbell in his charge to the jury, contained in a note to the 
case of Pym, Administratrix, vs. Great Northern R. R. Co., 116 
English Com. Law, 401, if it were an open question; but I think 
the case of Merrick against Brainard requires us to hold other- 
wise. I cannot conceive upon what principles a party is entitled 
to recover in damages a greater amount than sufficient to fully 
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indemnify him for his loss, except where he is entitled to recover 
punitive damages for a willful wrong.” 


In an action to recover damages to plaintiff’s canal boat, alleged 
to have been caused by defendant’s negligence, evidence on the 
part of the defendant that plaintiff was insured and had received 
the amount of his loss from the insurer was held incompetent. 
Carpenter vs. Eastern Transportation Co., 71 N. Y. 574 

In the latter case, at page 579 of 71 N. Y., the court says :— 

“We find no error in the charge, and the only remaining excep- 
tions relate to rulings upon testimony. Of these there were sev- 
eral, which have been urged on the argument. 

“First. To the refusal of the judge to allow defendant to 
show that plaintiff was insured and had received the amount of 
his loss from the insurance company. The ruling was correct”— 
citing the Merrick Case, supra. 

In the case of Brewster vs. Silverstein, 133 N. Y. Supp. 473, 
at page 474, the court says :— 

“The defendant was permitted to show that the plaintiff had 
insured his rents, and received indemnification for more than 
half of the amount of his December and January rent from the 
-insurance company. There is no doubt but that the admission of 
this testimony was prejudicial error. The fact that the plaintiff 
has received payment of all or part of the loss sustained can be 
shown neither in bar nor mitigation of damages in this action’”— 
citing the Merrick and Collins Cases. 

“The defendant claims that upon payment of the amount of 
loss the insurance company became subrogated to the plaintiff’s 
rights. * * * He fails, however, to point out how any such 
question is relevant upon the issues in this action. So far as this. 
action is concerned, the testimony was absolutely immaterial. Its 
only possible effect was to prejudice the jury.’ 

See, also, Briggs vs. N. Y. C. & H. R. R. Co., 72 N. Y. 26, 
page 32. 

The law on this question is too well settled to require any fur- 
ther discussion. Under the pleadings in this case, plaintiff may 
maintain its action; the question to be determined being not 
whether some stranger to the action paid the loss it sustained, but 
was the automobile, owned by plaintiff, damaged on account of 
the negligence of the defendant, and the extent of such damage. 

While the evidence above quoted was incompetent under the 
pleadings, the fact remains that the defendant had knowledge 
that the automobile was insured, and that the plaintiff received 
the money for the loss. This knowledge was obtained by the 
cross-examination of plaintiff by the defendant. 

[2] As the insurance company paid the loss, it was subrogated 
to all the rights of the plaintiff. Munson vs. N. Y. C. & H. R. 
R. Co., in which the court (32 Misc. Rep. 282, at page 286, 
65 N. Y. Supp. 848, 850) says :— 
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“It was said by Judge Earl, in Platt vs. Richmond Y. R. & C. 
R. R. Co., 108 N. Y. 363 [15 N. E. 393], that, where goods are 
totally lost by fire, the insurer, upon payment of the loss, becomes 
subrogated to all the assured’s rights of action against third per- 
sons who have caused or are responsbile for the loss, and the 
insurer has the right of subrogation without any express stipula- 
tion to that effect in the policy of insurance as a contract of 
indemnity. The insurance company has the right of action 
against the defendant in proportion to the sum paid by him, not 
only in the case of a total loss, but likewise in the case of a partial 


loss.” 

{3} When the defendant learned the fact, as it did on this 
trial from its own cross-examination, that the insurance company 
had paid the damages sustained by plaintiff, defendant could have 
protected itself against any further litigation. 

In the case of Steinbach vs. Prudential Ins. Co., 172 N. Y. 471, 
at page 480, 65 N. E. 281, at page 284, in a dissenting opinion, 
Judge Haight says :— 

“The defendant alone is affected by the judgment. It may, 
under some remote contingency, be required to pay this insurance 
again. But this insurance company is not an infant or ward of 
the court. It is fully able to take care of its own interests, and 
we need not be concerned therewith. It had the right to save 
itself from double liability by raising the question of defect of 
parties by demurrer or answer, but it did not see fit to do so. 
Instead, it proceeded with the trial. It could have protected 


itself.” 

The defendant here had notice of the payment by the insurance 
company from the best source obtainable. If the first notice it 
had of such payment was on the cress-examination of the plain- 
tiff, it then could have protected itself by asking relief under a 
provision of the act of the City Court, as follows :— 

“Sec. 166. Amendment of Pleadings. The court must upon 
application allow a pleading to be amended at any time, if sub- 
stantial justice will be promoted thereby.” Laws of 1914, c. 368. 
—and allege the payment of the loss to plaintiff by the insurance 
company. 

See, also, sections 499 and 756 of the Code of Civil Procedure. 

When the defendant obtained the information on the trial that 
the loss was paid by the insurance company, under the foregoing 
provision of the City Court Act, he could have moved to amend 
his answer, and entered a plea in abatement. 

In the case of Spooner vs. D. L. & W. R. R. Co., 115 N. Y. 22, 
at page 30, 21 N. E. 696, the court says :— 

“At the close of plaintiff’s case, the defendant moved to dismiss 
the complaint upon the ground that the action was not brought 
in the name of the real party in interest. The motion was denied 
and there was an exception. No such objection had been taken 
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by demurrer or answer. If it was apparent upon the face of the 
complaint, it could have been reached by demurrer, for there 
would have been a defect of parties. Otherwise it is new matter 
to be pleaded in the answer, and, if not, no such issue was raised 
and no such question can be tried. Smith vs. Hall, 67 N. Y. 50. 
The objection was one which, if taken in proper season, could 
have been obviated by a very simple and purely formal amend- 
ment, and when not taken by either demurrer or answer must be 
deemed to have been waived and may be disregarded. * * * 

“The complaint, however, stated a cause of action in favor of 
the infant, averring.a wrong done to her and damages suffered by 
her, and so indicating that she was the real plaintiff appearing by 
her guardian ad litem. ‘The defendant was not misled. The 
answer correctly interpreted the meaning of the complaint in 
spite of the informality of its title, for the defense was rested 
upon a denial of the negligence alleged and an assertion of con- 
tributory negligence on the part of the infant. The formal de- 
fect in the title was therefore properly disregarded when raised 
at the close of the plaintiff’s case, and the trial court was justified 
in construing the complaint as setting out a cause of action in the 
name and behalf of the infant appearing by her guardian.” 

See, also, Bank vs. Mahon, 38 App. Div. 198, 56 N. Y. 
Supp. 566; Perkins vs. Stimmel et al., 114 N. Y. 359, 21 
N. E. 729, 11 Am. St. Rep. 659. 

“The objection is really not one to the jurisdiction of this court, 
but to the legal capacity of the plaintiff to sue; and, under the 
provisions of our Code, which require that such an objection 
should be taken by demurrer or answer, I am inclined to the 
opinion that the defendants have waived the same.”  Pyro- 
Gravure Co. vs. Geo. Staber et al., 30 Misc. Rep. 658, at page 
659, 64 N. Y. Supp. 520, at page 521; Code of C. P. §§ 488, 
498, 499. 

In the Munson Case, supra, the court, at page 284 of 32 Misc. 
Rep., at page 849 of 65 N. Y. Supp., says :-— 

“Tt was held in the case of Chapman vs. Forbes, 123 N. Y. 539 
[26 N. E. 3], if the necessary parties are not present defendant 
may take advantage of that fact by plea in abatement, or he may 
set up any equitable defense showing the absence of necessary 
parties, which, if established, will entitle him to a nonsuit or to 
a verdict in his favor, but he cannot compel the plaintiff by 
motion to bring in such other parties.” 

The language of the court in the Chapman Case, supra, is :— 

“Tf the necessary parties were not present, the defendant could, 
by plea in abatement, take advantage of that fact. The judgment 
for the defendant on such a plea, whether on an issue of fact or 
of law, was that the plaintiff’s ‘writ be quashed.’”’ Chapman vs 
Forbes, 123 N. Y. 532, at page 537, 26 N. E. 3, at page 5. 

See, also, section 756 of the Code of C. P. 
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The City Court was in error in admitting the evidence in ques- 
tion, and, while it is not necessary for the purpose of deciding 
this appeal, I have briefly pointed out how the question of pay- 
ment to the plaintiff by the insurance company of the loss it 
sustained may be raised and hence secure a proper disposition of 
the case and avoid a multiplicity of suits. 

The judgment of nonsuit and the dismissal of plaintiff’ s com- 
plaint for the reasons stated is reversed, and a new trial directed 
to be had in the City Court of Albany, on the 30th day of Au- 
gust, 1915, with costs to plaintiff to abide the event. 


STEPHENVILLE NORTH & SOUTH TEXAS RY. CO. vs. 
GRIER. (No. 5475.)* 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—ACTIONS—JOINDER OF PARTIES. 


In an action against a railroad ticket agent to recover money converted 
to his own use, the surety company which had guaranteed the railroad 
against loss by the agent’s defalcation was properly joined as a party 
defendant, to avoid multiplicity of suits. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


Appeal from Hamilton County Court; J. L. Lewis, Judge. 

Suit by the Stephenville North & South Texas Railway Company 
against J. D. Grier and another, with cross-action by defendant Grier 
against the Wells Fargo Express Company, etc. Judgment for defendant 
Grier, and plaintiff appeals. Reversed and remanded for new trial. 


Marshall Ferguson, of Stephenville, for Appellant. 
Langford & Chesley, of Hamilton, for Appellee. 


* Decision rendered, May 5, 1915. 178 S. W. Rep. 984. 





In re Shoemaker. 


UNITED STATES DISTRICT COURT. 


E. D. PENNSYLVANIA. 


In rE SHOEMAKER. (No. 5137.)* 


BANKRUPTCY — PROPERTY OF BANKRUPT — INSURANCE 
POLICIES. 


Policies upon the life of a bankrupt, providing that the insured might at 
any time, by written notice to the company, change the beneficiary, 
upon the indorsement of the same upon the policy by the company, 
named the bankrupt’s daughter as beneficiary. Act Pa. April 15, 1868 
(P. L. 103), declares that all policies of life insurance which shall 
be taken out for the benefit of, or bona fide assigned to, the wife or 
children of, or any relative dependent upon, the insured, shall be 
vested in the wife or children, or other relative, free from all claims 
of the creditors of the insured. Bankr. Act July 1, 1898, c. 541, 
§ 70a (5), 30 Stat. 565 (Comp. St. 1913, § 9654), declares that the 
trustee of the estate of a bankrupt shall be vested with the title of 
the bankrupt to all property, which, prior to the filing of the petition, 
the bankrupt could by any means have transferred, or which might 
have been levied upon and sold. Held, there was a mere designation 
of the bankrupt’s daughter as beneficiary of the policies, and hence, 
as the bankrupt could have changed the beneficiary, his trustee, and 
not the daughter, was entitled to the surrender value of such policy. 


(For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 213-217, 223, 
224; Dec. Dig. § 143.) 


\ 


In Bankruptcy. In the matter of Samuel Shoemaker, bankrupt. Upon 
certificate for review of an order dismissing a petition of the trustee for 
an order upon the bankrupt to execute papers necessary to enable the 
trustee to obtain the surrender value of life policies. Order revoked, 
and an order entered allowing the bankrupt to pay or secure to the trustee 
the sum ascertained as the cash surrender value, or otherwise that the 
bankrupt execute the necessary papers. 


Clinton O. Mayer, of Philadelphia, Pa., for Claimant. 
Alfred Aarons, of Philadelphia, Pa., for Trustee. 


Tuompson, D. J. 

In this case the referee has certified for review an order dis- 
missing a petition of the trustee for an order upon the bankrupt 
to execute papers necessary for the purpose of vesting in the 
trustee the power to obtain the surrender value of four certain 
policies of life insurance issued by the Prudential Life Insurance 
Company of America on the life of the bankrupt. It was agreed 
at the hearing before the referee that the insurance policies pro- 
vided that Florence M. Shoemaker, daughter of the bankrupt, 


* Decision rendered, July 20, 1915. 225 Fed. Rep. 329. 
Vol. XLVI—46. 
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should be the beneficiary, with the right to change the beneficiary ; 
that Florence M. Shoemaker is a minor of eighteen years of age, 
dependent upon her father, Samuel Shoemaker; and that she 
was made the beneficiary not in contemplation of bankruptcy. 
Florence M. Shoemaker claims the policies, and the benefits de- 
rived therefrom, as exempt from creditors, by virtue of the act 
of Assembly of April 15, 1868 (Pamphlet Laws, page 103). 

It appears from the opinion of the referee that the policies in 
question are four in number and the surrender value amounts to 
$3,074.52. The precise terms of the clause as to the change of 
beneficiary contained in the policies are as follows :— 

“The insured may at any time while this policy is in force, by 
written notice to the company at its home office, change the 
beneficiary or beneficiaries, such change to take effect only upon 
indorsement of the same on the policy by the company, whereupon 
all rights of the former beneficiary or beneficiaries shall cease: 
Provided, however, that no such change of beneficiary shall be 
valid if the policy or any interest therein be assigned at the time 
of such change.” 

The act of Assembly of the state of Pennsylvania, approved 
April 15, 1868 (P. L. 103), provides that :— 

“All policies of life insurance or annuities on the life of any 
person, which may hereafter mature, and which have been or 
shall be taken out for the benefit of, or bona fide assigned to, the 
wife or children or any relative dependent upon such person, 
shall be vested in such wife or children or other relative, full 
and clear from all claims of the creditors of such person.” 


The trustee claims that he is entitled to the cash surrender 
value of these policies under section 70a (5) of the Bankruptcy 
Act. . 

In the case of In re Jamison Bros. & Co. (D. C.) 222 Fed. 92, 
on page 96, decided April 1, 1915, by Judge Dickinson, but not 
reported until after the decision of the referee and the filing of 
the certificate of review in this case, my learned colleague says :— 

“We are of opinion that, whatever may be the case in other 
jurisdictions, the rulings by which we are bound do not leave 
open to discussion these propositions :— 

“1. Where there has been merely a designation of a benefi- 
ciary to receive the moneys payable on the death of the insured, 
and this designation is open to recall or change by the insured, to 
whom also belongs the right to cancel or surrender the policy, 
there, if the insured be bankrupt, the surrender value of the policy 
passes to his trustee. 

“2. Where, however, the wife, children, or a dependent rela- 
tive of the insured has been made the owner of the policy, within 
the meaning of the Pennsylvania statutes, by it having been taken 
out for or bona fide assigned to them, then nothing passes to the 
trustee. 
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“These propositions are supported by In re Booss (D. C.) 
154 Fed. 494, 18 Am. Bankr. Rep. 658; In re Herr [D. C.] 182 
Fed. 716, 25 Am. Bankr. Rep. 142; In re Dolan (D. C.) 182 
Fed. 949, 25 Am. Bankr. Rep. 145; Allen vs. Trust Co., 143 Wis. 
381, 127 N. W. 1003, 139 Am. St. Rep. 1107, 25 Am. Bankr. 
Rep. 126.” 


I am entirely in accord with the foregoing propositions so 
tersely and clearly stated by Judge Dickinson, and they rule the 
case at bar. There has been here merely a designation of the 
beneficiary, which is open to recall or change by the insured, and 
to him also belongs the right to cancel or surrender the policy. 
The policy was not, within the meaning of the Pennsylvania act 
of 1868, “taken out for the benefit or bona fide assigned to” the 
daughter of the insured, Florence M. Shoemaker, for by the 
terms of the policy the.insured may at any time take away her 
interest by changing the beneficiary without her consent. As the 
policy was not “taken out for the benefit of” the daughter, the 
referee’s construction of the word “dependent” in the act of 
1868 as applying to the wife and children, and not alone to “rela- 
tives,” is immaterial. 

In the case of South Side Trust Company vs. Wilmarth, 29 
Am. Bankr. Rep. 29, 199 Fed. 418, 117 C. C. A. 650, the discus- 
sion of the question as to whether or not the beneficiary was de- 
pendent related to a sister of the insured, who came within the 
term “relative,” and it was therefore necessary to determine 
whether or not she was a “relative dependent.” 

It is ordered that the order of the referee certified for review 
be revoked, and that an order be entered allowing the bankrupt 
to pay or secure to the trustee the sum ascertained as the cash 
surrender value, and that otherwise the policies shall pass to the 
trustee as assets in accordance with the provisions of section 70a 
(5) of the Bankruptcy Act, and, in default of his so paying or 
securing such sum to the trustee, that he be ordered to execute 
such papers as shall be necessary to transfer his interest in the 
policies to the trustee. 
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COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOCIETY 
vs. 
HARDIN et au.* 


3. INSURANCE—INSURER AS TRUSTEE—ANNUAL DIVIDEND 
POLICY. 

An insurer issuing a policy of life insurance for a certain amount upon 
the payment of annual premiums during the insured’s life, providing 
that the policy should participate in its profits, became a trustee for 
the policyholder. 


(For other cases, see Insurance, Cent. Dig. § 1305: Dec. Dig. § 520.) 


8. INSURANCE—INSURER AS TRUSTEE—DUTY TO KEEP AC- 
COUNT. 


Where the relation of an insurer to an insured whose policy is entitled 
to participate in the insurer’s profits is that of a trustee, and the 
insurer has a right to have an accounting touching the trust fund, 
it is the insurer’s duty to keep an account in respect to it, and to 
render an account to the insured. 


(For other cases, see Insurance, Cent. Dig. § 1305; Dec. Dig. § 520.) 


Prohibition by the Equitable Life Assurance Society against Charles 
A. Hardin and others. Petition granted in part, and in part denied. 


Alexander & Green, of New York City, and Alex. P. Humphrey and 
Wm. Marshall Bullitt, both of Louisville, for Petitioner. 
O’Rear & Williams and J. P. ee & Son, all of Frankfort, for 
Respondents. 
Hort, J. 
On the 15th day of November, 1869, the Equitable Life As- 
surance Society, of New York, issued to James Robinson, in Lin- 
coln County, Ky., a policy of life insurance, by which it agreed, 
in consideration of the payment of an annual premium of $364.60 
during the life of the insured, to pay to his children, upon his 
death, the sum of $10,000. The contract of insurance embraced 
in the policy also provided that the policy should participate in 
the profits of the society. The premiums were paid each year 
until the death of the insured in the year 1912. Notice and proof 
of the death of the insured were duly furnished to the society. 
Thereafter the children of the insured filed their petition in equity 
in the circuit court for Lincoln County against the society, in 
which they alleged, in substance, the failure of the society to 
pay to them the principal sum of $10,000, and that the profits dur- 
ing the life of the policy were at least $71,984,621.57, and that 
the portion of profits which should be set apart to the policy of 


* Decision rendered, Oct. 6, 1915. 178 S. W. Rep. 1155. 
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Robinson was not less than $200,000, and that the premiums col- 
lected by the society upon the policy were a sum in excess of the 
net cost of insurance of the life of the insured and the policies 
paid and of the necessary and actual expenses in conducting the 
business of the society during the life of the policy, of not less 
than $10,000, and prayed a recovery against the society of the 
principal sum of $10,000, and $200,000 because of alleged profits, 
and $10,000 because of alleged excessive premiums. Allegations 
were also made that the society had kept and then had in its 
possession books, papers, and documents relating to its business 
and the policy sued on which would prove the averments of the 
petition; that plaintiffs did not know the number of policy- 
holders entitled to participate in the profits, nor the premiums 
collected, nor the assets of the society, nor the expenses nor 
profits of it, nor its reserve, nor the other data necessary to be 
known by which it could be determined the profits to which the 
policy sued on was entitled to have apportioned to it and the 
amount they were entitled to recover because of the collection of 
excessive premiums, but that the society had in its possession and 
had kept books, papers, and documents which would show all the 
necessary facts, and sought for an accounting; and they alleged 
that by reason of the accounting requiring the production and 
examination of many books, papers, and accounts, and the service 
of expert accountants, it would be impracticable to try and de- 
termine the matters in issue in a court of law, and they could 
not have an adequate remedy, except upon an accounting in 
equity. 

The society, by answer, denied that the society had accumulated 
any profits which were due to be apportioned to the policy sued 
on, except what had been paid to the insured during his lifetime, 
or that any excessive premiums had been collected, and also set 
out and tendered what it alleged was a true, complete, and accu- 
rate accounting of all its transactions, earnings, accumulations, 
expenses, dividends, receipts from and payments to or on account 
of the policy sued on, and in respect to the policy sued on, the 
premium paid, the apportioned share of the expenses each year, 
the interest earned on its invested funds, the mortality cost, the 
reserve, and its share of the profits for each year from 1869 to 
1911, the premiums collected, death claims paid, the expenses, 
losses, and profits which were apportioned to, the interest earn- 
ings of the funds of, the funds contributed by, and the amount 
paid out as endowments, annuities, surrender values, and divi- 
dends to policyholders of the class to which the policy sued on 
belonged, and also the same information as to all other classes of 
policies in the society. 

The plaintiffs replied, and controverted all the material aver- 
ments of the answer, and denied the truthfulness, completeness, 
or accuracy of the settlement tendered, and. the various allegations 
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of the correctness of the data upon which the tendered settlement 
was based. 

Upon motion of the plaintiffs, and over the objection of the 
defendant, the cause was then referred to commissioners to hear 
proof and to make and report a true and complete settlement of 
the accounts between the litigants arising from the policy sued 
on. The order of reference to the commissioners provided that 
they should hold their sittings at Stanford, Ky., and, among other 
things, to accumulate such data and to report such findings as will 
necessarily involve all the accounts kept by the society in the 
conduct of its business from the year 1869 until the year 1911. 
A portion of the order of reference is as follows :— 

“The defendant society and its officers and agents are ordered 
to appear before the aforesaid commissioners at their sittings at 
Stanford, Ky., at such reasonable times and occasions as the said 
commissioners may require, and shall bring with them for the 
examination and use of the said commissioners such books, 
papers, documents, and records of the said society as may enable 
the said commissioners to comply with this order of reference, 
and the said defendant society is ordered to leave with the said 
commissioners copies of such entries upon such books as the said 
commissioners may require, so as to enable them to make the 
settlement herein directed. But said commissioners, in ordering 
production of said books and papers, will so regulate the pro- 
ceedings as to not interfere unduly with the other business of the 
defendant.” 


Another clause in said order provides as follows :— 
“All the proof is ordered to be taken by and before said com- 
missioners.” 


The defendant society moved the court to enter an order in 
connection with the order of reference, which provided that the 
parties might have the right to take proof in accordance with the 
provisions of the Code governing such cases, but this motion was 
overruled. 

The Equitable Assurance Society then filed its petition in this 
court against the judge of the Lincoln Circuit Court and the 
commissioners, in which it alleged, in substance, that the judge 
did not have jurisdiction to appoint the commissioners, nor to 
require all the proof to be taken at Stanford, nor to require the 
production of the books, papers, and documents of the society, 
nor to have them brought to Stanford to be inspected and used, 
nor to refer the case to commissioners without giving them direc- 
tions or principles to guide them in the performance of their 
duties, all of which things it was alleged that the judge had 
erroneously done without jurisdiction so to do, and against which 
alleged errors it did not have an adequate remedy by appeal, and 
prayed for a writ of prohibition against the judge requiring the 
setting aside the order of reference, and restraining the commis- 
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sioners from carrying out the order until the further order of 
this court. ; 


[1] Under section 110 of the Constitution, which provides 
that this “court shall have power to issue such writs as may be 
necessary to give it a general control of inferior jurisdiction,” it 
has been frequently determined what power this court has in 
regard to the issual of a writ of prohibition and when it will in- 
terfere with inferior jurisdictions by the issual of such a writ. 
The well-established doctrine is that this court has the power to 
issue such a writ when the inferior court is proceeding out of its 
jurisdiction, or is proceeding erroneously within its jurisdiction, 
and the remedy for the error by appeal is not adequate. Hind- 
man vs. Toney, 97 Ky. 413, 30 S. W. 1006, 17 Ky. Law Rep: 286; 
Shackelford vs. Patteson, 110 Ky. 863, 62 S. W. 1040, 23 Ky. 
Law Rep. 316; L. & N. R. R. Co. vs. Miller, 112 Ky. 464, 66 S. 
W. 5, 23 Ky. Law Rep. 1714; Campbellsville Telephone Co. vs. 
Patteson, 114 Ky. 52, 69 S. W. 1070, 24 Ky. Law Rep. 832; 
Jenkins vs. Berry, 119 Ky. 350, 83 S. W. 594, 26 Ky. Law Rep. 
1141; Hargis vs. Parker, 85 S. W. 704, 27 Ky. Law Rep. 441, 
69 L. R. A. 270; Jenkins vs. Berry, 122 Ky. 311, 92 S. W. 10, 
28 Ky. Law Rep. 1224; Com. vs. Berry, 92 S. W. 936, 29 Ky. 
Law Rep. 234; Boone vs. Riddle, 86 S. W. 978, 27 Ky. Law 
Rep. 828; Morgan vs. Clements, 153 Ky. 33, 154 S. W. 370; 
Carey vs. Sampson, 150 Ky. 460, 150 S. W. 531; Rush vs. 
Denhart, 138 Ky. 238, 127 S$. W. 785, Ann. Cas. 1912A, 1199; 
Fish vs. Benton, 13 Ky. 644, 128 S. W. 1067; White vs. Kirby, 
147 Ky. 496, 144 S. W. 369; Weaver vs. Toney, 107 Ky. 419, 
54 S. W. 732, 21 Ky. Law Rep. 1157, 50 L. R. A. 105. 

No writ of prohibition will be issued against ministerial offi- 
cers, such as commissioners of courts, because section 110 of the 
Constitution confines the powers of this court to issuing writs 
of prohibition against judicial tribunals. Morgan vs. Clements, 
153 Ky. 33, 154 S. W. 370. 

[2] Of the matters complained of in the petition, they all seem 
to be such of which the Lincoln Circuit Court has jurisdiction, 
and this court ought not to interfere by granting the writ prayed 
for, unless the judge of that court is proceeding erroneously, 
_and the remedy by appeal does not afford an adequate remedy. 
Of the matters complained of, except as is hereinafter stated, we 
do not intimate any opinion, but suffice to say that, if any error 
was made in regard to them by the order of reference, the peti- 
tioner’s right of appeal gives it an adequate remedy. That por- 
tion of the order of reference, however, which requires the offi- 
cers and agents of the society to appear before the commissioners 
at their sittings at Stanford when required by the commissioners, 
and to bring with them to Stanford, for the examination and use 
of the commissioners, such books, papers, documents, and rec- 
ords of the society as may enable the commissioners to comply 
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with the order of reference, and to leave with the commissioners 
copies of such entries upon such books as the commissioners 
may require, so as to enable them to make the settlement di- 
rected, and the requirement that all the proof must be taken be- 
fore and by the commissioners, present another and different 
question. 

The case of Marion National Bank vs. Abell’s Adm’r, 
88 Ky. 428, 11 S. W. 300, 10 Ky. Law Rep. 980, cited by counsel 
for petitioner is not in point. In that case an effort was made 
to require a bank which was not a party to a controversy to allow 
its books to be inspected, to see if they contained evidence for 
one of the litigants, and the court refused the request, upon the 
ground that the officers of the bank could be required to testify, 
and, when testifying, to produce the books for inspection, and 
to give from them a statement of the accounts, and to file with 
their depositions a transcript of the accounts. The court in that 
case, however, by way of a dictum, held that the court might 
require a party to a suit to produce into court any documents he 
might have in his possession to which his adversary has an ex- 
clusive right or a right in common with his adversary. The 
case of Marcum vs. Marcum, 154 Ky. 405, 157 S. W. 1101. cited 
by respondents, only goes to the extent of holding that a partner 
in litigation with a partner in regard to the partnership accounts 
may be required to produce the partnership accounts kept by him 
for the inspection of his adversary. 

In Alabama Girls’ Industrial School vs. Reynolds, 143 
Ala. 581, 42 South. 114, it was held that, where both parties 
have an equal right to the examination and inspection of docu- 
ments and books of account, as in cases of partners, and books 
kept by the trustee of a trust account, and of documents ac- 
quired in a trust relation which have to do with a pending suit 
between such parties, the court will require their production for 
inspection at any stage of the suit, to enable the parties to pre- 
pare the case for trial. 

[3] This court held, in the case of Equitable Life Assurance 
Society vs. Winn, 137 Ky. 646, 126 S. W. 153, 28 L. R. A. 
(N. S.) 558, that an insurance company was a trustee for a 
policyholder holding a tontine policy to invest and apportion the 
sums constituting the surplus. Upon principles there is no dis- 
cernible difference between the relations of the insurance com- 
pany to the holder of a tontine policy and to the holder of an 
annual dividend policy, such as the one sued on, entitled to par- 
ticipate in the profits of the company. 

[4] In the cases of Pierce vs. Equitable Life Assurance So- 
ciety, 145 Mass. 56, 12 N. E. 858, 1 Am. St. Rep. 433, and Peters 
vs. Equitable Life Assurance Society, 196 Mass. 143, 81 
N. E. 964, the Massachusetts Supreme Court held the relation 
between the policyholder and the company was that of debtor 
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and creditor, and the same was held by the Illinois Supreme 
Court in the case of Townsend vs. Equitable Life Assurance 
Society, 263 Ill. 432, 105 N. E. 324, but in each of these cases 
it was held that because of the complication of accounts involved 
the cases were of equitable cognizance, and the policyholders 
were entitled to an accounting and to an inspection of the books. 
The same reason would make the case of equitable cognizance 
in this jurisdiction. The plaintiffs in the suit in which the order 
of reference complained of was made were entitled to have an 
opportunity by the petitioner, and are entitled to have an in- 
spection of the books. Although petitioner tendered what it 
contends to be a correct account and a correct statement of its 
transactions and the data upon which the results of its opera- 
tions as regards the policy sued on depends, the beneficiaries of 
the policy are entitled, from the books and records kept by peti- 
tioner, to see whether or not it is a correct account, and to draw 
from them evidence in support of their contention, if the books 
and papers contain such evidence. ‘The books, papers, and 
documents of the society relating to the rights of the benefici- 
aries under the policy are evidence of the transactions of the 
society in regard to the policy and the rights of the beneficiaries 
under it. 

[5-8] The question remaining is as to how the beneficiaries 
under the policy are to obtain the evidence of such books, papers, 
and documents. The petition discloses, and there is no denial, 
that the books, papers, records, and documents of the petitioner 
are kept at its home office in the city of New York; that it does 
business in forty different states and in foreign countries; that 
it has 550,000 policyholders, assets of $540,000,000, and insur- 
ance in force of $1,500,000,000. While the beneficiaries in the 
policy sued on have an interest in the books and documents of 
the petitioner, 549,000 other policyholders have a like interest. 
To bring such a number of the records of petitioner to Stanford, 
Ky., as is apparent is necessary for the commissioners to comply 
with the order of reference, and to allow them to remain such 
a length of time as would be necessary for the commissioners to 
examine them, would be attended with a very great and unneces- 
sary expense and a great interference with the business which it 
must transact with its other policyholders and customers. Most 
of the cases cited by counsel have been adjudications by the 
courts upon the subject of the production of documents, in states 
where such matters are controlled by statutes or by rules of 
court, and the decisions turn on the construction of such statutes 
and rules and are of little benefit in determining the question here. 

In 17 Cyc. 462, the text is as follows :— 

“Where the inconvenience and expense attending the pro- 
duction of books and papers at the trial are very great, and 
where a sworn copy of the papers or of the entries from the 
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books is given or proposed to be given, it has been held that a 
strong case of the necessity of the production of the books or 
papers themselves should be made to compel their production or 
to subject the delinquent to the penalty prescribed by the 
statutes.” 

In the case of Gregory vs. Chicago, Milwaukee & St. Paul 
R. R. (C. C.) 10 Fed. 529, a motion was made to require the 
production of books and papers pertinent to the issues, and the 
court held that, in accordance with the long-established practice 
in equity, the right of a litigating party was to inspect, examine, 
and take copies of books and papers kept and belonging to his 
adversary, with the view of offering their contents in evidence, 
and such should be done in such a way as to prejudice as little 
as possible the owners of the books. Continuing, the court said: 

“It would be most prejudicial and unjust to order a litigant to 
bring his books from a distant place where they are in constant 
use, and deliver them to some officer of the court for the con- 
venience of an adversary party. If such were the rule, a foreign 
insurance company or railroad corporation or private firm might 
be compelled, under penalties of contempt and default, to bring 
their books from far distant states, and even from beyond the 
seas, at their own expense, and to their grievous prejudice, for 
the use, benefit, and convenience of their adversaries.” 

In Bank of Commerce vs. Newberry, 71 Wash. 422, 128 
Pac. 1064, the plaintiff bank was domiciled in Idaho, and the 
suit was pending in Washington. ‘The court refused to require 
the bank to bring its books into court, and said :— 

“A bank should not be put to the necessity of bringing its 
books from a foreign jurisdiction. * * * We may assume 
that the books are essential to the everyday business of a going 
bank, and that the patrons and depositors have an interest therein. 
There is a way to get such evidence, either by deposition or by 
stipulating the accuracy of an account showing the entries. In 
the event of a retrial, the court will not compel the physical pro- 
duction of the books.” 

In the cases of National Exchange Bank vs. Lubrano, 29 
R. I. 64, 68 Atl. 944, Murison vs. Butler, 18 La. Ann. 296, Neafie 
vs. Miller, 37 Fla. 173, 20 South. 252, and Washington Horse 
Exchange vs. Wilson, 152 N. C. 21, 67 S. E. 35, although the 
decisions turn upon the construction of statutes and rules of 
court in force in the states where rendered, the reasons for the 
decisions in many ways support the rule as stated in Gregory vs. 
Chicago, Milwaukee & St. Paul R. R., supra. 


The portion of the order which requires the officers and 
agents of the petitioner to appear before the commissioners at 
Stanford was error. If their evidence is desired, the provisions 
of the Civil Code furnish ample means of securing their testi- 
monyeat their places of residence if they reside more than twenty 
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miles from the sittings of the commissioners. It was likewise 
error to require all the evidence to be taken by and before the 
commissioners. A witness who resides out of the state, or more 
than twenty miles from Stanford, or out of Lincoln County, 
could not be compelled to attend before the commissioners for 
the purpose of giving his deposition. Civ. Code Prac. § 534; 
Hey vs. Emerson, 142 Ky. 767, 135 S. W. 294. If witnesses who 
reside out of the state, or more than twenty miles from Stanford, 
or out of Lincoln County, should refuse to attend before the 
commissioners at Stanford, the party would be driven to the 
necessity of losing their evidence, or else to the taking of it con- 
trary to the order of the court, and it cannot be assumed that a 
party litigant will disobey the orders of the court. The order 
should have permitted the taking of proof, as is permitted and 
required, in such cases, by the provisions of the Civil Code. 

It seems that, where the relation of trustee and cestui que trust 
exists, the latter has a right to have an accounting touching the 
trust fund; that it is the duty of the trustee to keep an account 
in regard to the trust fund, and to render an account of it to the 
cestui que trustent, and in a litigation regarding the trust fund, 
the beneficiary has a right to inspect the books, papers, records, 
and documents kept by the trustee, and the court will order a 
production of the books, records, and documents for that pur- 
pose, but the time, place, and circumstances of the production of 
the books, records, and documents are matters within the sound 
discretion of the court, to be exercised by a consideration of all 
the circumstances of the case. To require the petitioner to pro- 
duce its books, records, papers, and documents at Stanford, Ky., 
and to leave them there until the commissioners can examine 
them and then to furnish copies, as may be required, together 
with the personal attendance with the books and papers of the 
officers and agents of the society, was error and an abuse of dis- 
cretion, against which petitioner had no adequate remedy by 
appeal, and the court should have, instead of such order, entered 
one requiring the petitioner to produce its books, records, pa- 
pers, and documents, having relation to the policy sued on and 
bearing upon the issues in the suit upon the policy to the plain- 
tiffs and their agents and attorneys at its office in the city of 
New York, and to permit them to freely examine and inspect 
the books, records, papers, and documents, and to make sum- 
maries, and to take copies therefrom, for and during such a time 
as was reasonably necessary to make such inspection, and there- 
after, upon reasonable notice from the plaintiffs, to produce such 
of said books, records, papers, and documents as plaintiffs might 
require, before an officer authorized to take depositions, in New 
York City, at a place reasonably convenient to the office of peti- 
tioner, to enable plaintiffs to make such proof touching their con- 
tents as they may desire, in the manner provided by law. The 
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use of the books, records, papers, and documents in making an 
inspection and taking proof will be done in such a way and 
manner as to not unreasonably interfere with the petitioner in 
the conduct and transaction of its business. 

The prayer of the petition is sustained to the extent indicated 
by this opinion, and a writ will issue directing the respondent the 
judge of the Lincoln Circuit Court to set aside so much of the 
order of reference as requires the officers and agents of the 
petitioner to appear before the commissioners at Stanford, Ky., 
and to produce before them the books, records, papers, and docu- 
ments of the petitioner at Stanford, Ky., and to furnish copies 
of them, and so much of the order as requires all of the proof to 
be taken by and before said commissioners at Stanford, Ky., and 
to enter instead thereof directions in conformity to this opinion. 

As to all other matters complained of in the petition, and as 
to the commissioners, the writ is denied. 


—-- —+@—__—__ 


NEW YORK LIFE INS. CO. vs. HOLCK. (No. 7806.)* 
(Supreme Court of Colorado.) 


1. INSURANCE—LIFE INSURANCE—PLEADING—SUFFICIENCY 
ON DEMURRER. 


Where the complaint in a suit on a life insurance policy went on the 
theory that insured was presumed to be dead because of a seven 
years’ absence, such complaint was not insufficient because it did not 
specifically aver the death of insured, its averments being sufficient 
to raise the presumption, since, when the facts stated in a pleading are 
such that the ultimate fact upon which the pleader relies can be 
fairly inferred, it is good as against a general demurrer. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


4. INSURANCE—LIFE INSURANCE—ACTION ON POLICY — 
COMPLAINT—AIDER BY PRESUMPTION ON DEMURRER. 


Where the beneficiary of a life policy sued on the theory that insured’s 
death was presumed from a seven years’ absence, averring the facts 
of his disappearance and absence, on a demurrer to the complaint for 
want of averment of necessary facts the court could invoke the pre- 
sumption of death from absence to make out the averment of the 
fact of insured’s death necessary in such an action. 


(For other cases, see Insurance, Cent. Dig. §§ 1599-1602; Dec. Dig. § 635.) 


6. INSURANCE—LIFE INSURANCE—DEATH BY ABSENCE— 
QUESTION FOR JURY. 

In an action on a life policy, brought on the theory that meals death 
was shown by his unexplained absence for seven years, the case was 
for the jury under the evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


* Decision rendered, June 7, 1915. On petition for rehearing, Oct. 4, 
1915. 151 Pac. Rep. 916. 
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i0. INSURANCE—DEATH FROM ABSENCE—QUESTION FOR 
JURY. 


In a case where the establishment of death by presumption from absence 
is at issue, the question whether the inquiries made to locate the 
absent person were sufficiently wide to lay a foundation for the 
presumption is for the jury. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


13. INSURANCE—LIFE INSURANCE—ACTION—INSTRUCTION. 


In an action on a life policy based on the theory that insured’s death would 
be presumed from his seven years’ absence, defendant was entitled 
to the charge in some form ‘that the presumption of death would not 
attach if any theory could be framed consistent with the evidence to 
account for the absence on a ground other than death. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


14. INSURANCE—LIFE INSURANCE—ACTION ON POLICY— 
INSTRUCTION—“EVENLY BALANCED”—“IMPROBABLE’”— 
“PROBABLE.” 


In an action on a life policy based on the theory that insured’s death 
would be presumed from his seven years’ absence, the court’s in- 
structions that, if from all the evidence the facts and circumstances 
left the question evenly balanced as to whether or not insured was 
dead, the verdict should be for defendant, that the mere fact of his 
seven years’ absence was not sufficient to give rise to the presumption 
of death, that, if it was improbable that insured would have com- 
municated with the beneficiary, then the mere fact of his absence 
and his failure to communicate would not raise the presumption of 
death, and that, if it was as probable that insured was living at the 
time of suit as it was that he was not living, the verdict should be 
for defendant, did not give to the jury the qualification of the pre- 
sumption doctrine to which defendant insurer was entitled, that, if 
the circumstances of the case were such as to account for insured’s 
absence without assuming his death, the presumption of death would 
not attach, since “evenly balanced,” meaning, equal in weight or force, 
“improbable,” meaning unlikely to be true, or to occur, not to be 
readily believed, and ‘ ‘probable,” meaning having more evidence for 
than against, expressions used in the charge, did not convey the real 
point for the jury’s consideration. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Probable. ) 


Error to District Court, City and County of Denver; Geo. W. Allen, 
Judge. 
Action by Norah D. Holck against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Reversed. 
n rehearing opinion modified. 


Charles W. Waterman and Caldwell Martin, both of Denver, and 
James H. McIntosh, of New York City, for Plaintiff in Error. 

H. A. Hicks, Horace N. Hawkins, and Charles Roach, all of Denver, 
for Defendant in Error. 
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HEAD CAMP, PACIFIC JURISDICTION, WOODMEN OF 
THE WORLD, vs. BOHANNA. (Né. 8119.)* 


(Supreme Court of Colorado.) 


1. INSURANCE—ACTIONS ON POLICY—QUESTION OF FACT. 


In an action on a death benefit certificate, the question of abrogation of 
an agreement between insured and defendant’s secretary, whereby 
the latter was to pay the dues of insured as a matter of fact out of 
the moneys of the defendant, held ypon conflicting evidence for the 
jury. 

(For other cases, see Insurance, Cent. Dig. § 2009; Dec. Dig. § 825.) 


3. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—PAY- 
MENT OF DUES. 


Where, by a course of dealing, a fraternal benefit association has led a 
member to believe that prompt payment of assessments will not be 
required, and that he: will be considered in good standing and will 
not be required to apply for reinstatement, the society will be held to 
have waived prompt payment, and the member will be deemed to be 
in good standing for such reasonable time after an assessment is 
delinquent as has heretofore customarily been allowed him in which 
to pay such dues. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


4. INSURANCE—FRATERNAL BENEFIT ASSOCIATIONS—PAY- 
MENT OF DUES. 


Where a fraternal benefit association has waived prompt payment of 
dues, the fact that a payment delinquent upon the death of a mem- 
ber has never been made will not bar recovery upon the certificate. 


(For other cases, see Insurance, Cent. Dig. §§ 1907-1916; Dec. Dig. § 755.) 


Error to District Court, City and County of Denver; John H. 
Denison, Judge. 

Action by Mary Bohanna against the Head Camp, Pacific Jurisdiction, 
Woodmen of the World. Judgment for plaintiff, and defendant brings 
error. Affirmed. 


George P. Steele and S. S. Abbott, both of Denver, for Plaintiff in 
Error. 
Isham R. Howze, of Denver, for Defendant in Error. 


* Decision rendered, July 6. 1915. 151 Pac. Rep. 428. 
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Q’DONNELL vs. METROPOLITAN LIFE INS. CO. er at.* 


(Court of Chancery of Delaware.) 


1. INSURANCE—ACTION ON POLICY—DEFENSE—PAYMENT 
TO OTHER PERSON. 


Where an insurance company was served with process in a suit brought 
against it for the amount due under a policy, and paid such amount 
to another claimant, the company cannot have the bill dismissed on 
the ground of payment, and leave complainant to bring a supple- 
mental bill against the person receiving the payment or the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1530, 1532-1534; Dec. 
Dig. § 615.) 


2. INSURANCE—CHANGE OF BENEFICIARY—SURRENDER OF 
POLICY. 


The failure of an assured to surrender a policy at the time of requesting 
a change of beneficiary, as required by the insurance contract, does 
not prevent the new beneficiary from recovering, as equitable assignee, 
money which has been paid to the administrator of the first bene- 
ficiary, where the company has nevertheless obtained possession of 
the policy. 

(For other cases, see Insurance, Cent. Dig. § 1471; Dec. Dig. § 588.) 


3. INSURANCE—RIGHT TO PROCEEDS—INTEREST OF BENE- 
FICIARY. 


If the right to change the beneficiary is not given by the policy or by 
statute, the beneficiary named takes a vested interest in the policy. 


(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


4. INSURANCE—RIGHT TO PROCEEDS—CHANGE OF BENE- 
FICIARY. 

Where a life insurance policy provides that the beneficiary may be 
changed by written notice to the company at its home office, accom- 
panied by the policy, to take effect on the indorsement of the same on 
the policy by the company, no change of beneficiary can be made 
effective until such conditions have been complied with; the approval 
of the change being not merely a formal ministerial act. 

(For other cases, see Insurance, Cent. Dig. § 1469; Dec. Dig. § 587.) 


Suit by Elizabeth A. O’Donnell against the Metropolitan Life Insur- 
ance Company, a corporation of the State of New York, and others, to 
enforce an equitable assignment to two insurance policies. Decree for 
Metropolitan Life Insurance Company, and in favor of complainant 
against defendant McGovern. 


Henry R. Isaacs, of Wilmington, for Complainant. 

John R. Nicholson, of Wilmington, for Defendant McGovern. 

Andrew C. Gray, of Wilmington, for Defendant Metropolitan Life 
Ins. Co. 


~“*Decision rendered, July 6, 1915. 95 Atl. Rep. 289. 
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LOYD vs. POLLITT. (No. 561.)* 
(Supreme Court of Georgia.) 


3. INSURANCE—PREMIUM NOTE—VALIDITY—LICENSE TAX. 

A promissory note, given in payment of the premium upon a life insurance 
policy, i8 not void and unenforceable on the ground that the agent 
for the company, “who received the note for the premium, had not 
registered and paid the state his license tax.” Toole vs. Wiregrass 
Development Co., 142 Ga. 57, 82 S. E. 514. 


(For other cases, see Insurance, Cent. Dig. §§ 399-401; Dec. Dig. § 187.) 


Error from Superior Court, Newton County; C. S. Reid, Judge. 
Action by N. P. Pollitt against T. L. Loyd. Judgment for plaintiff, 
and defendant brings error. Affirmed. 


. R. W. Milner and A. L. Loyd, both of Covington, for Plaintiff in 
rror. 
C. C. King, of Covington, for Defendant in Error. 


“ * Decision rendered, Sept. 16, 1915. 86 S. E. Rep. 233. Syllabus by the 
ourt. 


DEACON vs, EQUITABLE LIFE ASSUR. SOCIETY. 
(No. 6179.)* 


(Court of Appeals of Georgia.) 


INSURANCE—LIFE INSURANCE—CONTRACTS WITH AGENTS. 


Deacon and the Equitable Life Assurance Society entered into a contract 
which provided that it might “be terminated by either party by a 
notice in writing delivered personally, or mailed to the other party at 
the last known address, at least thirty days before the date therein 
fixed for such termination.” The contract is plain and unambiguous 
in its terms, and provides, among other things, that “the society shall 
have the right to deduct from renewal commissions hereunder 2 per 
cent of renewal premiums paid when second party is not representing 
it as agent under written contract.” The contract was legally ter- 
minated in accordance with the terms of the agreement between the 
parties, and after its termination the assurance society deducted from 
the renewal premiums paid to its former agent 2 per cent, in accord- 
ance with the provision above recited. The agent sued for amounts 
so deducted, and the trial court found in favor of the defendant. 
Held, the court did not err in finding for the defendant on the agreed 
statement of facts. 


(For other cases, see Insurance, Cent. Dig. §§ 111-114; Dec. Dig. § 84.) 


Cor Decision rendered, Sept. 10, 1915. 86 S. E. Rep. 91. Syllabus by the 
urt. 
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Error from Municipal Court of Atlanta. 
Action by E. F. Deacon against the Equitable Life Assurance Society. 
There was a judgment for defendant, and plaintiff brings error. Affirmed. 


H. H. Turner, of Atlanta, for Plaintiff in Error. 
. Brown & Randolph, Parker & Scott, of Atlanta, for Defendant in 
rror. 


CONTINENTAL AID ASS’N vs. STUNT. (No. 6052.)* 
(Court of Appeals of Georgia.) 


INSURANCE—ACTION ON POLICY—FORFEITURE—QUESTION 
OF FACT. 

Whether or not the conduct of the insurance company, acting through its 
agent, was such as to constitute a waiver of its right to declare a 
forfeiture of the policy, because the death of the insured occurred 
while the certificate was in arrears as to the payment of premiums 
“for three full weeks or more,” was a question for determination by 
the jury, who found in favor of the beneficiary. The trial judge, 
therefore, did not err in overruling the motion for a new trial. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668.) 


Error from Superior Court, Chatham County; W. G. Charlton, Judge. 

Action by J. A. Stunt against the Continental Aid Association. Judg- 
ment for plaintiff, with denial of new trial, and defendant brings error. 
Affirmed. 


W. Spencer Connerat and W. W. Douglas, both of Savannah, for 


Plaintiff in Error. 
W. R. Hewlett and H. P. Cobb, both of Savannah, for Defendant in 


* Decision rendered, Sept. 9, 1915. 86 S. E. Rep. 91. Syllabus by the 
Court. 


—— — -@+@ -—-- 


INDIANA LIFE ENDOWMENT CO. vs. CARNITHAN. 
(No. 8467.)* 


(Appellate Court of Indiana, Division No. 1.) 


5. INSURANCE — MUTUAL BENEFIT INSURANCE — ANTICI- 
PATORY BREACH—DAMAGES. 


Where an insurer repudiates its mutual benefit contract and denies 
liability thereunder and refuses to receive premiums, the insured may 


* Decision rendered, Oct. 15, 1915. 109 N. E. Rep. 851. 
Vol. XLVI—47. 
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elect to consider the contract terminated and recover its equitable 
value to institute proceedings to have it adjudged to be in force, in 
which case the question of forfeiture may be determined, or tender 
the premium, and, if it is refused, wait until the contract by its terms 
becomes payable, and then test the forfeiture in a proper action 
thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 1517, 1519; Dec. Dig. § 608.) 


6. INSURANCE—SUFFICIENCY OF EVIDENCE—ANTICIPATORY 
BREACH. 

In an action for damages for an insurer’s repudiation of an entire contract 
of insurance undertaking to pay a death benefit and a total incapacity 
benefit, evidence held insufficient to show the insurer’s repudiation of 
the contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


7. INSURANCE—ENTIRE OR SEVERABLE CONTRACT. 


A mutual benefit insurance contract providing for benefits upon either 
the death or disability of the insured upon the same consideration 
was not a severable contract. 


(For other cases, see Insurance, Cent. Dig. §§ 384-390; Dec. Dig. § 179.) 


Appeal from Circuit Court, Vanderburg County; W. M: Blakey, Judge. 

_Action by Charles T. Carnithan against the Indiana Life Endowment 
Company. Judgment for plaintiff, motion for new trial overruled, and 
sent appeals. Reversed, with instructions to sustain the motion for 
new trial. 


William D. Hardy, of Evansville, for Appellant. 


William P. Miedreich and George K. Denton, both of Evansville, for 
Appellee. 


a a HOD - 


ATKIN vs. VAN SICKLE’er au. (No. 354.)* 
(Supreme Court of Michigan.) 


3. INSURANCE—SALE OR ASSIGNMENT AS COLLATERAL— 
BURDEN OF PROOF. 

Complainant in an action to recover the balance due on life insurance 
policies alleged to have been assigned to defendant only as security 
for loans negotiated by the insured, had the burden of proving that 
the assignments, absolute in form, were made as security. 

(For other cases, see Insurance, Cefit. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


4. INSURANCE—SALE OR ASSIGNMENT AS COLLATERAL— 
SUFFICIENCY OF EVIDENCE. 


Evidence in such action held to show that the policies were not absolutely 
sold to defendant, but were only assigned to him as collateral for loans 
negotiated by the insured. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec 
Dig. § 665.) 


* Decision rendered, Sept. 28, 1915. 153 N. W. Rep. 1070. 
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Appeal from Circuit Court, Wayne County, in Chancery; Henry A. 
Mandell, Judge. 

Action by Katherine C. Atkin, as administratrix of the estate of 
William L. Atkin, deceased, against William Van Sickle and another. 
Decree for complainant, and defendant Van Sickle appeals. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander, 
Bird, and Steere, JJ. 


Matthew B, Whittlesey and Irvin Long, both of Detroit, for Appellant. 
William J. Weakley, of Detroit, for Appellee. 


NATIONAL COUNCIL OF KNIGHTS AND LADIES OF 
SECURITY vs. GARBER. (No. 19445 [30].)* 


(Supreme Court of Minnesota.) 


1. INSURANCE—CONTRACT—CONSIDERATION. 


In a contract for insurance, the premiums paid by the insured constitute 
the consideration on his part, and the risk of incurring liability as- 
sumed by the insurer constitutes the consideration on his part. 


(For other cases, see Insurance, Cent. Dig. § 1878; Dec. Dig. § 731.) 


2. INSURANCE—PREMIUMS—RETENTION BY INSURER. 

If the contract went into effect, whereby the risk attached, the insurer 
is entitled to the premiums for the period the contract was in force; 
but if the contract never went into effect and for that reason the 
insurer ran no risk of incurring liability, he is not entitled to retain 
the premiums unless intentional fraud, on the part of the insured, is 
what prevented the contract from going into effect. 

(For other cases, see Insurance, Cent. Dig. §§ 1878, 1888; Dec. Dig. 
§§ 731, 743.) 


3. INSURANCE — CONTRACT — FRAUD—RECOVERY OF PRE- 
MIUMS PAID. 

If the contract is rendered void by intentional fraud on the part of the 
insured, he is not entitled to a return of the premiums. 

(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


4. INSURANCB— CANCELLATION OF POLICY—CONDITION 
PRECEDENT—RETURN OF PREMIUMS PAID. 


Where the insurer brings an action to cancel the contract as void ab 
initio for the reason that a warranty made by the insured is false, 
and in such action insured shows that he made the warranty in 
good faith without intent to defraud, the court may require the re- 
turn of the premiums as a condition to the cancellation of the contract. 


(For other cases, see Insurance, Cent. Dig. § 1877; Dec. Dig. § 730.) 


* Decision rendered, Oct. 22, 1915. 154 N. W. Rep. 512. Syllabus by 
the Court. 
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5. INSURANCE— FRATERNAL INSURANCE—EXPULSION OF 
MEMBER—RECOVERY OF PREMIUMS PAID. 


Plaintiff brought this action to have the contract of insurance declared 
annulled, and the trial court ordered judgment declaring it annulled 
on condition that plaintiff return the premiums. The findings of fact 
show that defendant became a member of the society in 1906, and 
was lawfully expelled therefrom and his contract thereby annulled 
in 1910. So far as the findings disclose, the contract was in force 
until such expulsion, and consequently it was error to require a re- 
turn of the premium theretofore paid. 


(For other cases, see Insurance, Cent. Dig. § 1888; Dec. Dig. § 743.) 


j Appeal from District Court, Ramsey County; William Louis Kelly, 
udge. 

Action by the National Council of the Knights and Ladies of Security 
against Mendel Garber. From denial of new trial, plaintiff appeals. 
Reversed. 


William G. White, of St. Paul, for Appellant. 
Louis L. Schwartz, of Minneapolis, for Respondent. 


BARROW vs. PHILADELPHIA LIFE INS. CO. (No. 171.)* 
(Supreme Court of North Carolina.) 


1. INSURANCE—LIFE INSURANCE—ACTION—EVIDENCE. 


In an action on a life insurance policy, defended on the ground that the 
insured had misrepresented he was in good health at the time of 
issuance, the medical certificate of the insurer’s examiner attached 
to the application was admissible as part of the application, tending 
to corroborate plaintiff's contention that insured was in good health 
when the policy was issued, and a$ contradicting the insurer’s wit- 
nesses concerning the condition under which policy was issued. ~ 


(For other cases, see Insurance, Cent. Dig. §§ 1669, 1676; Dec. Dig. § 648.) 


Appeal from Superior Court, Craven County; Carter, Judge. 
Action by J. B. Barrow against the Philadelphia Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. No error. 


Rouse & Land, of Kinston, for Appellant. 
Moore & Dunn, of New Bern, for Appellee. 


* Decision rendered, Oct. 6, 1915. 86S. E. Rep. 497. 
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AMERICAN NAT. INS. CO. vs. ANDERSON Er AL. 
(No. 6930.) * 
(Court of Civil Appeals of Texas. Galveston.) 


1. INSURANCE—WARRANTY—HEALTH. 


Under a life insurance policy providing that the insurer assumed no 
obligation prior to its date nor unless insured should be in sound 
health on the date of its delivery, the fact that insured was not in 
sound health at its delivery would constitute a good defense to an 
action thereon. 


(For other cases, see Insurance, Cent. Dig. §§ 681-690, 694-696; Dec. Dig. 
§ 291.) 


3. INSURANCE—CONSTRUCTION—WARRANTY. 


Under a policy providing, as required by Rev. St. 1911, art. 4741, subd. 4, 
that statements in the application, in the absence of fraud, should be 
representations, and not warranties, a statement as to a material matter 
fraudulently made would be construed as a warranty. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


4. INSURANCE—“WARRANTY”—DISTINGUISHED FROM “REP- 
RESENTATION.” 


A “warranty” enters into and forms a part of the contract itself, defining 
the limits of the obligation beyond which no liability arises; a “rep- 
resentation,” made before or at the time of the contract, presents the 
elements on which the risk to be assumed is to be estimated, and 
does not necessarily merge in, or become waived by, the subsequent 
contract. 


(For other cases, see Insurance, Cent. Dig. § 560; Dec. Dig. § 265.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Representation; Warranty.) 


5. INSURANCE—MISREPRESENTATIONS—MATERIALITY. 


To avoid a policy for misrepresentation, the false statement must have 
been made willfully and with the intent to deceive, and must have 
been relied upon by the insurer; and a misrepresentation made in- 
nocently and in the belief of its truth will not avoid the policy 


(For other cases, see Insurance, Cent. Dig. §§ 540, 549; Dec. Dig. § 256.) 


6. INSURANCE— LIFE INSURANCE — MISREPRESENTATION— 
MATERIALITY AND EFFECT. 


Rev. St. 1911, art. 4741, subd. 4, requires all life policies to provide that 
statements by the insured in his application, in the absence of fraud, 
shall be deemed representations, and not warranties, and article 4947 
provides that any provision in any policy that false statements in the 
application or contract shall render it void shall be ineffective and no 
defense, unless the misrepresentation was material to the risk or con- 
tributed to the contingency on which the policy became payable. 
Insured, a sixteen-year-old schoolboy, who had been treated by a 
physician and told that he had tuberculosis, but not told what tuber- 
culosis was, stated that he had not had consumption, from which dis- 





* Decision rendered, June 9, 1915. Rehearing denied, Oct. 7, 1915. 179 
S. W. Rep. 66. 
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ease he died a few months after issuance of the policy. Held, that 
the misrepresentation was not excused by any ignorance as to what 
the disease was, that it was material to the risk, and a defense to an 
action on the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 540, 548, 549; Dec. Dig. 
§§ 255, 256.) 


Appeal from Galveston County Court; George E. Mann, Judge. 

Action by Jane Anderson and husband against the American Na- 
tional Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Reversed, and judgment rendered for defendant. 


Wilson & Webb and Williams & Neethe, all of Galveston, for Ap- 
pellant. 
O. S. York, of Galveston, for Appellees. 


KNIGHTS OF THE MACCABEES OF THE WORLD vs. 
PARSONS. (No. 6938.)* 


(Court of Civil Appeals of Texas. Galveston.) 


1, INSURANCE—MUTUAL BENEFIT INSURANCE-—ASSESS- 
MENTS—PAYMENT. 


Where assured, being the record keeper of a local tent of a mutual 
benefit association, carrying two certificates in the order and entitled 
to a percentage of all assessments collected from members of the 
tent as remuneration, deposited the assessments collected by him in 
the bank selected by the local tent, Without deducting his commission, 
such commission being more than sufficient to pay the assessments 
due on the certificates held by him, and while the funds were on 
deposit and after the time in which assessments were required to be 
paid, but before the expiration of the time allowed for remittance of 
assessments by the record keeper to the Supreme Tent assured died, 
there was a distinct appropriation and setting apart of the requisite 
sum amounting to due payment of assured’s assessments. 


(For other cases, see Insurance, Cent. Dig. § 1887; Dec. Dig. § 740.) 


3. INSURANCE—MUTUAL BENEFIT INSURANCE—FORFEI- 
TURE—GROUNDS. 


Where there is no provision in the laws of the order or the policies of 
insurance therein held by assured avoiding the policies for embez- 
zlement, the fact that assured, the record keeper of a local tent of 
a mutual benefit association, whose duty it was to collect assessments, 
was in arrears to the local tent at his death, does not render his 
policies void because of an obligation taken by assured to not know- 
ingly wrong or defraud the tent. 


(For other cases, see Insurance, Cent. Dig. § 1889; Dec. Dig. § 744.) 


* Decision rendered, June 9, 1915. Rehearing denied, Oct. 14, 1915. 179 
S. W. Rep. 78. 
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4. INSURANCE—MUTUAL BENEFIT INSURANCE—DEATH OF 
ASSURED—SUFFICIENCY OF EVIDENCE. 


In an action on life insurance policies, evidence held to authorize a find- 
ing that assured was dead. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


5. INSURANCE—MUTUAL BENEFIT INSURANCE—DEATH OF 
INSURED—DEGREE OF PROOF. 

In an action on life insurance policies, it is not necessary that the evidence 
conclusively show the death of assured. 


(For other cases, see Insurance, Cent. Dig. §§ 2006, 2007; Dec. Dig. § 819.) 


Appeal from District Court, Nacogdoches County; L. D. Guinn, 
Judge. 

Action by Lena Parsons against the Knights of the Maccabees of the 
World. From a judgment for plaintiff, defendant appeals. Affirmed. 


J. E. Yantis, of Austin, Chas. B. Braun, of Waco, and D. D. Aitken, 
of Flint, Mich., for Appellant. 

Blount & Strong, of Nacogdoches, and Kahn & Williams and Geo. S. 
King, all of Houston, for Appellee. 


CHAMBERS vs. GREAT STATE COUNCIL, I. O. R. M. 
(No. 2800.) * 


(Supreme Court of Appeals of West Virginia.) 


1. INSURANCE— WILLS—ASSIGNMENT OF INSURANCE 
POLICY—VALIDITY. 

The assignment indorsed on the policy of insurance sued on in this case 
is not testamentary in character, and for that reason void, as evi- 
dence of plaintiff’s title to the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1873, 1875, 1876, 1977-1980; 
Dec. Dig. § 728; Wills, Cent. Dig. §§ 208-217; Dec. Dig. § 88.) 


2. INSURANCE—LIFE INSURANCE--INSURABLE INTEREST— 
ASSIGNMENT OF POLICY—WAGERING CONTRACT. 


A creditor has an insurable interest in the life of his debtor, and the 
assignment by the latter to the former of a policy or certificate of 
insurance in a fraternal insurance society, in consideration of initia- 
tion fees and dues paid thereon, and other loans and advancements 
made to the insured, does not convert the policy into a wagering 
contract, void as against public policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. § 767.) 

3. INSURANCE—MUTUAL BENEFIT INSURANCE—INSURABLE 
INTEREST. 

This rule of insurable interest is applicable alike to ordinary life insur- 
ance policies and to contracts of mutual benefit societies, unless there 


* Decision rendered, Sept. 21, 1915. 86 S. E. Rep. 467. Syllabus by the 
Court. 
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be something in the contract, constitution or by-laws of the society, 
or statute law controlling the same, prohibiting it. 


(For other cases, see Insurance, Cent. Dig. §§ 1929-1931; Dec. Dig. § 767.) 


4. INSURANCE — MUTUAL BENEFIT INSURANCE — ASSIGN- 
MENT. 


There is nothing in the contract sued on in this case or in the constitution 
or by-laws of defendant, nor in the statute law controlling its organi- 
zation, prohibiting such assignment cr change of beneficiaries. 

(For other cases, see Insurance, Cent. Dig. §§ 1873-1876, 1977-1980; Dec. 
Dec. § 727.) 


8. INSURANCE—ACTION ON POLICY—WAIVER—PROOF. 


Where waiver of the terms, conditions and warranties in a policy of in- 
surance, limiting right of recovery thereon, is relied upon, the burden 
of proving such waiver is upon him who affirms the fact of waiver, 
and the same must be made out by clear and preponderating evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1999-2002, 2006, 2007; Dec. 
Dig. §§ 817, 819.) 


Error to Circuit Court, Fayette County. 

Action by William Chambers, assignee, etc., against the Great State 
Council, Independent Order of Red Men. Judgment for plaintiff, and 
defendant brings error. Reversed, and new trial awarded. 


J. M. Ellis, of Oak Hill, and E. R. French, of Fayetteville, for Plain- 
tiff in Error. 

Dillon & Nuckolls and T. L. Sweeney, all of Fayetteville, for De- 
fendant in Error. 





Fire, &c.] Swaine vs. Teutonia Fire Ins. Co. 


FIRE, TORNADO, ETC. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HAMPDEN. 


SWAINE 
vs. 


TEUTONIA FIRE INS. CO-* 


1. INSURANCE—CONTRACT—RIGHTS OF INSURED. 

A fire insurance policy, payable in case of loss to the mortgagee as his 
interest might appear, constituted a contract with the mortgagor and 
mortgagee, upon which each could maintain an action in his own 
name to recover to the extent of his interest. 


(For other cases, see Insurance, Cent. Dig. §§ 1557-1570; Dec. Dig. § 624.) 


2. INSURANCE—POLICY—RELATION TO PROPERTY. 


A policy of fire insurance is not incident to the estate, and does not run 
with the land. 


(For other cases, see Insurance, Cent. Dig. § 485; Dec. Dig. § 215.) 


3. INSURANCE—ASSIGN MENT—EFFECT. 


The assignment of a policy of fire insurance, accepted by the insurer, 
operates by way of novation to discharge the rights and obligations 
incident to the original parties, and by agreement of parties and oper- 
ation of law becomes a new contract between the insurer and the 
assignee on the same terms. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 
4. INSURANCE—FIRE INSURANCE—ASSIGNMENT—ASSIGNEE. 


The transfer of the title to property covered by a policy of fire insurance, 
without the insurer’s assent in writing or in print, as required by 
Rev. Laws, c. 118, § 60, rendered the policy void as to all persons 
except the mortgagee, unless the insurer was estopped to set up such 
defense, or had waived such condition of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 475-477; Dec. Dig. § 207.) 


5. INSURANCE—ASSIGN MEN T—ASSENT—WAIVER. 


Where the name of the plaintiff, as transferee of property covered by 
policy of fire insurance, had not been disclosed to the insurer or its 
agent, and before the loss plaintiff had not brought the original policy 
to the insurer and did not know of its existence, there was no waiver 
of the provisions for the insurer’s written assent to a transfer of the 
property. 

(For other cases, see Insurance, Cent. Dig. S$ 475- 477; Dec. _ Dig. § 207.) 


" Decision | rendered, Oct. 14, 1915. 109 N. E. Rep. 925, 
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6. ——— — LIABILITY ON POLICY — STATEMENT OF 

An unexplained and unexcused delay of three months in furnishing a 
sworn statement of loss would prevent recovery in an action on a 
policy of fire insurance. 

(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


Report from Superior Court, Hampden County; Wm. Hamilton, 
Judge. 

Action by John Swaine against the Teutonia Fire Insurance Com- 
pany. Heard upon report after a directed verdict for defendant. Judg- 
ment entered for defendant under the terms of the report. 


Chas. L. Young, of Springfield, and Horace J. Rice, of Newton, for 
Plaintiff. : 
Brown & Came, of Boston, for Defendant. 
Prerce, J. 

This case is before us upon a report after a directed verdict 
following a stipulation by counsel that if upon the evidence prop- 
erly admitted in the case the plaintiff was entitled to go to the 
jury, judgment is to be entered for the plaintiff in the sum of 
$800; otherwise judgment is to be entered for the defendant. 

The defendant introduced no testimony. The evidence derived 
from the testimony of the plaintiff and his witnesses taken in the 
aspect most favorable to his contention discloses that the plain- 
tiff’s predecessor in title, Ellen Kennedy, on January 1, 1910, 
purchased from the Teutonia Fire Insurance Company a policy 
of fire insurance, in the Massachusetts standard form, on a cer- 
tain house which she then owned, for a term of three years. 
There was a mortgage upon the property, and the loss in case of 
fire was made payable to the mortgagee, Charles E. Hitchcock, 
as his interest might appear. 

Before any loss by fire, the owner, Mrs. Kennedy, conveyed her 
title to one Johnson, and Johnson in turn conveyed his title on 
December 6, 1911, to the plaintiff. Neither copy nor substance 
of the deeds appear in the record. Both conveyances were ex- 
ecuted and delivered without the assent in writing or in print of 
the insurer. In any aspect of the testimony it does not appear 
that before any loss by fire the insurer or its agent, Lyman, knew 
of a conveyance of the title by Johnson to the plaintiff Swaine, 
or had other than a general information that the title was to be 
or had been transferred. With the conveyance of title no actual 
or attempted assignment of the insurance policy was given by 
Mrs. Kennedy to Johnson, or by Johnson to the plaintiff. In 
fact the plaintiff did not know of the existence of the insurance 
policy or that the defendant had insured Mrs. Kennedy until 
after the loss by fire the recovery for which is the object of this 
action. ‘The house described in the policy was destroyed by fire 
December 19, 1911, and on December 20, 1911, the plaintiff noti- 
fied the agent, Lyman, of the fire. On March 18, 1912, a state- 
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ment in writing signed and sworn to by the plaintiff, was rendered 
to the insurance company on a blank furnished by Mr. Lyman. 

The record discloses no facts or circumstances to explain or 
to excuse the delay for three months in executing and delivering 
the statutory required sworn statement. Following the fire of 
December 19, 1911, the plaintiff paid off the mortgage then held 
by the executrix of the will of the mortgagee, and she discharged 
the mortgage and released all her interest in the policy. The 
words “All interest in the within policy is hereby released” were 
written on the policy by the executrix, over her own signature, 
at the time the plaintiff paid off and the executrix discharged the 
mortgage. 

[1-3] This action is not founded upon the claim that the pay- 
ment of the debt and the delivery of the policy bearing the quoted 
words constituted an assignment of the mortgagee’s right against 
the insurance company, and we express no opinion upon the facts 
in such an aspect. The policy constituted a contract with the 
mortgagor and mortgagee upon which each one could maintain 
an action in his own name to recover to the extent of his interest. 
Palmer Savs. Bank vs. Ins. Co. of North America, 166 Mass. 195, 
44N. E. 211, 32 L. R. A. 615, 55 Am. St. Rep. 387. The policy 
is not incident to the estate nor does it run with the land. Its 
assignment, when accepted by the insurer, operates by way of 
novation to discharge the rights and obligations incident to the 
original parties, and by agreement of parties and operation of 
law gives birth to a new contract between the insurer and the 
assignee upon the old terms. Wilson vs. Hill, 3 Metc. 66; Har- 
rison vs. Pepper, 166 Mass. 288, 44 N. E. 222, 33 L. R. A. 239, 
55 Am. St. Rep. 404. In the case at bar there was no assignment 
actual or implied. 

[4] The transfer of title from the owner to Johnson and from 
Johnson to the plaintiff was without the assent in writing or in 
print of the insurer and rendered the policy void as to all persons 
other than the mortgagee (R. L. c. 118, § 60), unless the insurer 
be estopped to make use of this weapon of defense, or has 
waived this condition of the policy. There is nothing in the 
record to justify an argument that any act of word or of conduct 
of the insurer or its agent led Johnson or the plaintiff to neglect 
to have the Kennedy policy assigned to him, or that either of 
them in consequence thereof failed as owner to insure his interest 
upon a new policy. 

[5] There is also no just ground for claim of waiver of the 
insurer’s right. All that the record discloses is that one Quinn, 
a broker, testified that he telephoned to the insurer’s agent 
(Mr. Lyman) “that the buildings had been sold, that he had 
notified the mortgagee, Mrs. Hitchcock, and that Mrs. Kennedy 
had told him that Mrs. Hitchcock had gone away for some time 
and that they were not able to get the policy and that he asked 
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Mr. Lyman if he ‘would take care of it,’ and that Mr. Lyman said 
he would.”’ In reference to the sale to the plaintiff Quinn testified 
that he told Lyman that the property had been again transferred 
and that he was “trying to get the policy to take over to him, that 
Lyman said it was all right, and that ‘when I got it [the policy] 
to bring it in.’” The name of the plaintiff was not disclosed to 
the insurer or to its agent, and at no time before the loss did the 
plaintiff bring the Kennedy policy to the insurer or to its agent, 
nor did he know of the existence of the policy. See Parker vs. 
Rochester German-American Ins. Co., 162 Mass. 479, 39 
N. E. 179; Atwood vs. Caledonian Ins, Co., 206 Mass. 96, 101, 
92 N. E. 32. 

Upon the above facts we are of opinion that it is unnecessary 
to consider whether the defendant’s objection to the admission 
of testimony relating to custom was properly taken. 

[6] The plaintiff at the time of loss had neither title to a policy 
of insurance issued by the defendant company nor an equitable 
right to have as against the defendant the benefit of such. Had 
he had such, the unexplained and unexcused delay of three 
months in furnishing a sworn statement of loss would prevent 
recovery in this action. Cook vs. North British & Mercantile 
Ins. Co., 181 Mass. 101, 62 N. E. 1049; Bennett vs. A%tna Ins. 
Co., 201 Mass. 554, 88 N. E. 335, 131 Am. St. Rep. 414; 
Greenough vs. Phoenix Ins. Co., 206 Mass. 247, 249, 92 N. E. 447, 
138 Am. St. Rep. 383, and cases cited. 

In accordance with the terms of the report, upon the above 
findings and rulings judgment must be entered for the defendant ; 
and it is 

So ordered. 


SUPREME COURT OF MICHIGAN. 


FIRST NAT. BANK 
vs. 


“ETNA INS. CO. (No. 402.)* 


INSURANCE—AVOIDANCE OF POLICY—OWNERSHIP. 


Where the insurer’s agent looked over the situation and issued a fire in- 
surance policy on lumber at a certain place “owned by assured,” and 
after a loss the insured, who had no previous actual knowledge that 
any lumber had been taken from state lands, settled with the state 
for an alleged trespass, and where the value of the lumber owned by 
insured was more than the amount of the policy, the mixing of the 


* Decision rendered, Sept. 28, 1915 153 N. W. Rep. 1063. 
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trespass lumber did not increase the moral hazard, so as to avoid the 
policy, because insured was not the sole and unconditional owner of 
the property insured. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


Error to Circuit Court, Chippewa County; Louis H. Fead, Judge. 
Action by the First National Bank against the Aitna Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Stone, Ostrander, and 
Bird, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit, for Appellant. 
Warner & Sullivan, of Sault Ste. Marie, for Appellee. 


Kuan, J. 

This action is brought on a Michigan standard fire insurance 
policy issued by the defendant to the Northern Timber Com- 
pany to cover lumber destroyed by fire at Perry’s Landing, on 
the shores of Lake Superior, June 17, 1913, which policy was 
assigned after loss to the plaintiff. The treasurer of the assured, 
Mr. Stegeman, made verbal application to the defendant’s agent 
for the insurance. The agent looked over the situation, and 
policies, including the one here in suit, were issued from time to 
time; the amount of insurance being increased as the lumber was 
cut. At the time of the fire there was piled at Perry’s Landing 
a little over 2,500,000 feet of lumber, of which the assured owned 
approximately 900,000 feet. The policies all described the prop- 
erty assured as “covering lumber, lath, and shingles, if any, 
owned by assured, or held in trust or on commission, or sold, but 
not delivered.” The amount of insurance on the lumber of the 
Northern Timber Company was $5,000. The estimate of the 
value of the lumber covered by this insurance, made by Mr. 
Wright, an adjuster sent by the insurance company to adjust the 
loss, was $9,003. After the fire the state made a claim for the 
value of lumber which it was alleged had been taken from state 
lands, and a settlement was arrived at for the alleged trespassed 
lumber by the payment to the state of $1,450. There does not 
seem to be any dispute that the insured had no actual notice or 
knowledge of any claim as to trespassed lumber until after the 
fire. At the close of the testimony, it being stipulated by counsel 
that there were no facts to be submitted to the jury, the court 
directed a verdict for the plaintiff for the amount of the policy. 

It is the contention of counsel for appellant that by reason of 
the trespassed lumber being mixed with the lumber of the in- 
sured there resulted a confusion of goods, and that the circuit 
judge erred in not charging the jury that the burden of distin- 
guishing and pointing out its own lumber was upon the assured, 
who carelessly and wrongfully produced the confusion in mixing 
its own lumber with that of the state. The circuit judge, in 
directing a verdict, said :— 
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“There is no evidence to substantiate the claim that any part 
of the trespassed timber was intermingled with the timber of the 
assured, or that the assured did not have unconditional owner- 
ship of the property covered by this policy.” 

It will be noticed that the policy did not cover all the lumber 
at the place where the fire occurred, but in express terms pro- 
vided that it should cover only “lumber owned by the assured,” 
the value of which, the record discloses, was considerably in ex- 
cess of the total amount of the insurance. We are of the opinion 
that the question of the confusion of goods is not material, or of 
any consequence, in the case before us, as we are satisfied that 
the circuit judge was correct in charging that there was no evi- 
dence before the jury that the assured did not have unconditional 
ownership of the property covered by the policy. 

As it appears that at the time of the insuring of the property 
the insured had no knowledge of the fact that trespassed lumber 
had become mixed with the lumber owned by it, and no knowl- 
edge of such claim was had until after the fire, it cannot be said 
that the mixing of the lumber increased the moral hazard. It is 
true that the parties to the insurance contract must be held to its 
terms, and, as was said by this court in Wierengo vs. Insurance 
Company, 98 Mich. 621, 57 N. E. 833, reaffirmed in Wyandotte 
Brewing Co. vs. Hartford Fire Insurance Co., 144 Mich. 440, 
108 N. W. 393,6 L. R. A. (N. S.) 852, 115 Am. St. Rep. 458 :—- 

“An insurer is not required by the law to inquire into the 
condition of the title to the property insured, or to inform the 
insured of all the conditions and terms of the policy to be issued, 
or to read it to him, or inform him of its contents when received 
and accepted without objection. He must be bound by its terms, 
unless these terms are waived by the insured. This is the law of 
contracts, and there is no reason or afithority for holding that an 
insurance contract is an exception thereto.” 

In the instant case, however, if the insured had read the con- 
tract—which it may be assumed that it did—nothing would have 
been seen therein that is inconsistent with the true facts. There 
is no question here of misrepresentation, or of fraud or con- 
cealment. The defendant’s agent examined the property owned 
by the insured, which it is conceded was largely in excess of the 
amount of the insurance, and now, because a comparatively small 
amount of other lumber than that owned by the insured was 
mixed with that of the insured, unknown to it, it should not be 
said that the policy is void because the insured was not the sole 
and unconditional owner of the property insured. 

Being of the opinion that the trial judge properly directed a 
verdict for the plaintiff for the reason stated, we affirm the 
judgment. 

The late Justice McAlvay took no part in this decision. 
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SUPREME COURT OF MICHIGAN. 


FIRST NAT. BANK 
vs. 
CALEDONIAN INS..CO. (No. 403.)* 


Error to Circuit Court, Chippewa County; Louis H. Fead, Judge. 
Action by the First National Bank against the Caledonian Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed. 


Argued before Brooke, C. J., and Kuhn, Stone, Ostrander, and 
Bird, JJ. 


Lucking, Helfman, Lucking & Hanlon, of Detroit, for Appellant. 
Warner & Sullivan, of Sault Ste. Marie, for Appellee. 


Kuay, J. 
This is a companion case of, and was submitted with, First 
National Bank vs. A‘tna Insurance Company, 153 N. W. 1063, 
decided herewith. The same form of policy, the same state of 
facts, and the same legal questions are involved in this case as in 
that case, and therefore the decision herein is controlled thereby. 
We therefore affirm the judgment of the court below. 


The late Justice McAlvay took no part in this decision. 
* Decision rendered, Sept. 28, 1915. 153 N. W. Rep. 1064. 


SUPREME COURT OF MINNESOTA. 


NORTHWESTERN FUEL CO. 
vs. 


BOSTON INS. CO. or Boston, Mass., ET AL. (No. 19450 [110].)* 


1. INSURANCE—TORNADO INSURANCE— PROPERTY COV- 
ERED—CONSTRUCTION OF POLICIES. 


In an action to determine and apportion the liability of the defendant 
insurance companies on policies of tornado insurance issued to the 
plaintiff on the steel superstructure of its dock property situate on 
the water front at Superior, Wis., it is held:— 


* Decision rendered, Oct. 22, 1915. 154 N. W Rep. 513. Syllabus by the 
Court. 
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That the court rightly determined that certain policies not purporting to 
cover subsequent constructions covered property in the process of 
construction at the time of their issuance, and that certain other 
policies of like form issued prior to the commencement of the work 
of construction did not cover such property. 


(For other cases, see Insurance, Cent. Dig. §§ 339-346; Dec. Dig. § 163.) 


3. INSURANCE—POLICY—PROVISION FOR COINSURANCE. 


That a provision requiring percentage coinsurance was satisfied, though 
such coinsurance did not cover all of the property insured by the 
defendants, it being sufficient in amount and there being no provision 
that such coinsurance should be concurrent and cover the property 
as a whole. The insurance policies being Wisconsin contracts, and 
the governing law of Wisconsin not being pleaded nor proved, and 
the Minnesota statute being without application, this construction is 
made without reference to the Minnesota statute or the local law of 
Wisconsin. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


4. INSURANCE—CONSTRUCTION — AVERAGE OR DISTRIBU- 
TION CLAUSE. 

That the “average” or “distribution” clause contained in some of the 
policies, providing that the amount insured should attach in the pro- 
portion that the value of the property covered by the policy con- 
tained in each of certain places where located bore to the value of 
all of it, has no application where the insured property is in one place. 


(For other cases, see Insurance, Cent. Dig. § 1277; Dec. Dig. § 501.) 


Appeal from District Court, Ramsey County; Frederick N. Dickson, 
Judge. 

Action by the Northwestern Fuel Company against the Boston Insur- 
ance Company of Boston, Mass., and others. From denial of new trial, 
defendants Stuyvesant Insurance Company and others appeal. Affirmed. 


G. W. Buffington, of Minneapolis (Coudert Bros., of New York City, 
of counsel), for Appellants Stuyvesant Ins. Co. and others. 

C. O. Carlson, of Chicago, Ill., and HM. J. Swanson, of St. Paul, for 
Appellants Boston Ins. Co. and another: 

Stringer & Seymour, of St. Paul, for Respondent Northwestern Fuel 
Company. 

Barger & Hicks, of Chicago, Ill, and Durment, Moore & Oppen- 
heimer, of St. Paul, for Respondent Central Nat. Fire Ins. Co. 

A. E. Horn, of St. Paul, for Respondent Girard Fire & Marine Ins. Co. 


DIBELL, C. 

This is an action in equity to determine and apportion the lia- 
bility of the defendant insurance companies upon policies of 
tornado insurance issued by them to the plaintiff. The basis of 
equity jurisdiction in such cases is stated in Fegelson vs. Niagara 
Fire Ins. Co., 94 Minn. 486, 103 N. W. 495. There were findings 
for the plaintiff determining that some of the defendants were 
liable and that some were not, and fixing the amount of liability 
of the companies found liable. Certain defendants appeal from 
the order denying their motion for a new trial. Other defendants 
are respondents. 
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There were twenty-five defendants and forty policies. Two 
forms were used. The description of the property in form 1 was 
as follows :— 

“On steel superstructure, consisting of towers, bridges, trolleys, 
and transfer cars, including all machinery, fixtures, equipment, 
and attachments thereto and constituting a part thereof; all situ- 
ate and contained on their premises at the foot of Hill avenue at 
Superior, Wis., and known as Northwestern Fuel Company’s 
dock No. 1. 

“Permission to make necessary alterations and repairs, and for 
other concurrent insurance.” 


The description in form 2 was the same, except as to altera- 
tions, etc., which was as follows :— 

“Permission to make necessary alterations and repairs and for 
additional construction, this policy to cover same, and for other 
insurance.” 

The form 1 policies, numbering fifteen, were issued at various 
dates from August 11, 1911, to September 22, 1913, most of them, 
however, in the latter part of 1912. The form 2 policies were 
executed at various dates from June 10, 1913, to April 6, 1914, 
but largely in October, 1913. 

The plaintiff’s dock covered some forty acres and was located 
on the water front at Superior, Wis. It was a single dock, but 
for purposes of convenience was referred to as of three sections. 
Sections 1 and 2 had been constructed a number of years. On 
section 1 there were four bridges. On section 2 there were two 
towers, but no bridges. The portion of the dock proper referred 
to as section 3 had been in course of improvement by way of 
filling in and cribbing for several years and in the early part of 
1913 was ready for the superstructure. The superstructure is 
indifferently referred to as section 3 or bridge 5. The contract 
for the construction was executed in January, 1913. The sills 
were laid on May 17, 1913, and the false work was constructed 
on May 23, 1913. The superstructure was completed on July 
29, 1913, so far as to be capable of practical operation ; but it was 
operated by the building contractors under an arrangement with 
the plaintiff until about October 23, 1913, when its operation was 
taken over by the plaintiff. It was the most modern and ex- 
tensive of the sections and exceeded both of the others in value. 
On May 25, 1914, it was damaged by a windstorm. The con- 
ceded damage was $125,000. 

No question is made but that the form 2 policies covered 
bridge 5. Nearly all of them were subsequent in date to the com- 
pletion of the construction and all of them covered additional 
construction. Four policies of form 1, one dated May 26, 1913, 
two dated July 11, 1913, and one dated September 22, 1913, ag- 
gregating $12,500, were issued after the false work was up and 
while the bridge was in course of construction. The trial court 
Vol. XLVI—48. 
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held that these four policies aggregating $12,500 should contrib- 
ute in paying the loss and that the other policies of form 1 aggre- 
gating $62,500 should not contribute. 

The defendants issuing form 2 policies claim that all of the 
form 1 policies should contribute, and that if they do not there 
is a violation of the coinsurance clause of the policies. The com- 
panies issuing the four form 1 policies, held liable to contribute, 
claim that they should not contribute. If the form 1 policies all 
contribute there is no question of coinsurance involved; other- 
wise there is. 

[1] 1. The court held that the four policies dated in May, 
July and September, 1913, should contribute. At the time they 
were issued the false work was up and the bridge was in process 
of active construction. The bridge was of structural steel work 
and the materials were at the time assembled on the dock. When 
completed it was some 721 feet long and some 131 feet high. 
The insurance was for a three-year period. In Frost’s Detroit 
Lumber, etc., Works vs. Millers’, etc., Co., 37 Minn. 300, 34 
N. W. 35, 5 Am. St. Rep. 848, the court said :— 

“The building was in process of construction when the insur- 
ance was effected, and the contract of insurance should be deemed 
applicable, not only to the incomplete structure, but to the build- 
ing when completed.” 

It appeared there that the agent of the insurance company 
actually knew that the construction was in progress. It does not 
so appear here. It does appear, however, that certain solicit- 
ing agents placed practically all of the insurance, both that 
issued before and that issued after these four policies, and, in- 
ferentially at least, that they issued the builders’ insurance taken 
at the time of the commencement ef the construction. That con- 
struction was in progress when the insurance was written was a 
matter of notoriety. Insurance companies survey property which 
they insure. They should not be heard to say, when a loss came 
a year afterwards, that the insurance had no reference to the 
superstructure in process of construction. 

The court was right in holding that the other form 1 policies, 
three of which were issued in March and April, 1913, most of 
them in the latter part of 1912, and one as early as 1911, did not 
cover bridge 5. ‘The superstructure was then in contemplation 
and for a portion of the time under contract, but there was noth- 
ing in the way of a structure in process of erection. The court 
adopted a reasonable construction when it held that these earlier 
policies did not cover the later erection. 

[2] 2. There was an effort on the part of certain of the com- 
panies to prove conversations between the soliciting agents and 
the assured at the time of the issuance of the policies ‘“‘in respect 
to the matters in connection with the risk, for the purpose of 
enabling the court to get a correct interpretation of the contract.’’ 
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This was upon the theory that the insurance contracts were am- 
biguous and that a resort to parol evidence was proper within the 
general rule that where the contract is ambiguous parol evidence 
as to conversations in explanation is admissible. See 1 Dunnell, 
Minn. Dig. § 3397. The objection was sustained upon the ground. 
that the contracts were not ambiguous. We think the court was 
correct in its ruling. The proffered proof amounted, at the most, 
to no more than evidence of conversations made at the time of 
the issuance of the policies to the effect that they should cover 
subsequently erected structures. This was not competent.. See 
Frost’s Detroit Lumber, etc., Works vs. Millers’, etc., Co., supra. 
The policies involved no ambiguity subject to explanation by con- 
versations contemporaneous with their issuance. 

[3] 3. All the policies contained a coinsurance clause as fol- 
lows :— 


“It being optional with the assured and the assured having 
elected to accept a coinsurance clause in this policy in considera- 
tion of a reduced rate of premium, the assured hereby agrees to 
maintain insurance, during the life of this policy, upon the prop- 
erty hereby insured, to the extent of 50 per cent of the actual cash 
value thereof, and that if at the time of the loss the whole amount 
of insurance on said property shall be less than such 50 per cent, 
this company shall, in case of loss or damage less than such 
50 per cent, be liable for only such portion thereof as the amount 
insured by this policy shall bear to the said 50 per cent of such 
cash value of such property. 

“When this clause is attached to and made part of a policy 
covering two or more items, this clause shall be construed as ap- 
plying separately to each item of the policy.” 

The sound value of the superstructures, sections 1, 2, and 3, 
was approximately $405,000. Section 3 or bridge 5 was of the 
value of $228,000. The value of sections 1 and 2 was approxi- 
mately $177,000. The total. insurance was $215,000—form 1 
policies carrying $75,000; and form 2 carrying $140,000. By the. 
holding of the court that certain policies of form 1 should not 
contribute, insurance to the amount of $62,500 did not cover sec- 
tion 3, but did cover sections 1 and 2. Insurance to the amount 
of $152,500, being $140,000 plus $12,500, covered all three sec- 
tions. Insurance greater in amount than 50 per cent of actual 
value covered the superstructure as a whole as well as its parts. 
No quibbling with figures, however, conceals the fact that the 
companies contributing to the payment of the $125,000 damage 
lose appreciably because the $62,500 is not applicable thereto. 
If the $215,000 of insurance contributed each policy would pay 
substantially 1*/,, .of its face. With $152,500 contributing each 
policy pays substantially **/,, of its face. If the coinsurance had 
been of an amount to make the total contributing insurance 
50 per cent of the actual value each policy would pay substan- 
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tially 1*/,, of its face. This loss comes because the coinsurance 
was not made applicable to each part of the whole of the prop- 
erty, as the defendants appealing claim it should have been. The 
plaintiff and the companies issuing form 1 policies not contrib- 
uting claim that in any event there was 50 per cent coinsurance, 
for there was that percentage of insurance covering the whole 
property and covering sections 1 and 2 and covering section 3. 
The defendants appealing contend that the provision for coin- 
surance could be satisfied only by insurance covering the whole 
property the same as did their policies. The question presented 
is not free of difficulty. It is entirely different from a question 
of concurrent insurance. A provision for concurrent insurance 
is a privilege extended to the insured which, as usually framed, 
results in a forfeiture of the policy if the insured exceeds the 
privilege. A provision for coinsurance is an obligation imposed 
upon the insured to keep a specific amount or a percentage of 
additional insurance in force; and if he fails to do so he becomes 
a coinsurer to the extent of the omitted insurance. There was 
no requirement that the insurance be concurrent; that is, that it 
cover all of the property covered by the policies containing the 
coinsurance clause. The policies did provide that when the re- 
quirement of coinsurance was in,a policy covering two or more 
items the requirement for coinsurance should be construed as 
applying separately to each item of the policy. The construction 
which we are required to adopt is one favorable to the plaintiff 
and one which will afford it indemnity rather than put it to a loss. 
We are not cited to authority, nor do we find any, which serves 
as a precedent or is persuasive as an argument. When the ad- 
justment company representing the appealing companies made 
the adjustment, it made two computations, one on the basis that 
all companies contributed ratably, and the other upon the basis 
that form 2 companies paid all the loss. No question was made 
at the time that there was a lack of coinsurance, nor does it seem 
to have been suggested up to the time of action brought. This 
is perhaps of some, though not great, importance as a practical 
contemporaneous construction; but it in no sense amounts to a 
waiver of the provision in the policies, for at the time of the ad- 
justment a nonwaiver agreement was signed. Nothing that 
occurred at the trial, as we view it, is of force as a practical con- 
struction, though so urged by counsel. 

In view of the rule of construction favorable to the insured, 
the uncertainty of the precise application of the language of the 
coinsurance clause, and the disfavor with which the law regards 
provisions for coinsurance the trial court properly held that the 
condition as to coinsurance was satisfied. 

The insurance contracts under consideration are Wisconsin 
contracts and the law of Wisconsin is the governing law. They 
are not to be construed as Minnesota policies would be. Myers 
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vs. Chicago, etc., Ry. Co., 69 Minn. 476, 72 N. W. 694, 65 Am. 
St. Rep. 579. It may be conceded that the coinsurance clause 
would be invalid in Minnesota. G. S. 1913, § 3322. The gov- 
erning law of the policies, that is, the Wisconsin law, is not 
pleaded nor proved, and we determine the question presented 
without reference to the local law of Wisconsin or the statute of 
Minnesota. We make this plan so that confusion will not arise 
in a subsequent construction of policies governed by the Minne- 
sota statute. 

[4] 4. Three of the policies covitained an “average” or “dis- 
tribution” clause as follows :— 

“It is understood and agreed that the amount insured by this 
policy shall attach in each of the above-named premises in that 
proportion of the amount hereby insured that the value of prop- 
erty covered by this policy contained in each of said places shall 
bear to the value of such property contained in all of above-named 
premises.” 

This clause has no application to the present situation. It can 
apply only when different portions of the insured property have 
different locations. If the policies had covered the super- 
structures on the company’s docks across the harbor at Duluth 
along with those on its-Superior docks, there might then be an 
argument for its application. There is none now. 

Order affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


WEISBERGER 
vs. 


WESTERN RESERVE INS. CO. or CLeveLaANnb, OuI0.* 


1. INSURANCE—PROOF OF LOSS—SUFFICIENCY. 


Where insured furnished, within sixty days after the fire, proof of loss 
showing that the building and contents were totally destroyed, and 
that there was no damaged or undamaged property of which an in- 
ventory could be made, it was sufficient, though the policy required 
insured to “separate the damaged and undamaged personal property, 
put it into the best possible order, make a complete inventory of the 
same, stating the quantity and cost of each article and the amount 
claimed thereon”; and it was immaterial that insured, on demand, 
after expiration of the time limit, furnished an inventory of the lost 
articles. 


(For other cases, see Insurance, Cent. Dig. §§ 1340-1346; Dec. Dig. § 542.) 
* Decision rendered, July 3, 1915. 95 Atl. Rep. 402. 
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2. INSURANCE—AVOIDANCE OF POLICY—CHANGE OF OWN- 
ERSHIP. 


A clause of an insurance policy on a stock of goods, providing for avoid- 
ance of the policy in case of change of ownership, does not apply 
where title is regained before loss by fire; the policy not being for- 
feited, but being merely suspended during the temporary failure of 
ownership. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


3. INSURANCE—AVOIDANCE OF POLICY—CHANGE OF OWN- 
ERSHIP. : 


Where a stock of goods, insured under a policy providing for avoidance 
in case of change of ownership, is levied on and sold at sheriff’s sale 
to the execution creditor, and prior to a fire the execution defendant 
repurchases the goods without their having been removed from the 
store, the policy is not avoided by the sheriff’s sale. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. Dig. 
§ 328.) 


Appeal from Court of Common Pleas, Lackawanna County. 

Assumpsit on a fire insurance policy by David Weisberger against the 
Western Reserve Insurance Company of Cleveland, Ohio. From a judg- 
ment for defendant, plaintiff appeals. Reversed. 


Argued before Brown, C. J., and Potter, Stewart, Moschzisker, and 
Frazer, JJ. 


William J. Fitzgerald and Joseph O’Brien, both of Scranton, for 
Appellant. 

Michael A. McGinley, of Scranton, for Appellee. 

Porter, J. 

[1] This was an action upon a policy of fire insurance. At 
the trial plaintiff recovered a verdict for the amount of his loss, 
but the trial judge entered judgment for defendant non obstante 
veredicto, upon the ground that plaintiff did not furnish proofs 
of loss in accordance with the terms of the policy, within sixty 
days after the fire. It appears from the evidence that plaintiff 
did furnish a paper, nineteen days after the fire, which was in- 
tended by him as a compliance with the terms of the policy as to 
proofs of loss.» An examination of it shows that it was in sub- 
stantial accord with the requirements. It set forth the belief of 
assured as to the time and origin of the fire, his interest in the 
property, the cash value of the classes of goods destroyed, and 
the amount of loss on each. The amount of all insurance cover- 
ing the property was stated, and a certificate of the nearest 
magistrate, setting forth his belief that the assured had honestly 
sustained loss upon the property described to the amount claimed, 
was attached, together with an itemized schedule of the goods 
claimed to have been destroyed. The statement was signed and 
sworn to by the assured. In Gould vs. Dwelling House Ins. Co., 
134 Pa. 570, 19 Atl. 793, 19 Am. St. Rep. 717, the result of the 
decisions as to this point, was formulated as follows :— 
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“If the insured, in good faith and within the stipulated time, 
does what he plainly intends as a compliance with the require- 
ments of his policy respecting proofs of loss, good faith requires 
that the insurer shall promptly notify him of any objections 
thereto, so as to give him the opportunity to obviate them.” 

This rule has been reiterated in subsequent cases, as in Pearce 
Mfg. Co. vs. Lebanon Mutual Ins. Co., 216 Pa. 265, 65 Atl. 663, 
Bush vs. Hartford Fire Ins. Co., 222 Pa. 419, 71 Atl. 916, and 
Wakely vs. Sun Ins. Office of London, England, 246 Pa. 268, 
92 Atl. 136. In the present instance, it was not until twenty days 
after the proofs had been received that defendant’s adjuster wrote 
to plaintiff that they were incomplete and unsatisfactory, for the 
reason, as he said :— 

“That they do not contain an inventory of the goods claimed 
for, stating the quantity and cost of each article and amount 
claimed thereon, as required by line 69 of said policies of insur- 
ance. 

Reference to that line of the policy shows no requirement that 
the inventory should be made part of the proofs of loss. The 
insured is to make such an inventory, but the time when it is to 
be made is not stated. Furthermore, it appears that the fire in 
question resulted in a total loss of the property insured, and 
none of it, either damaged or undamaged, was saved. In the 
proofs of loss it is stated that the property “was entirely de- 
stroyed by said fire and none of it was saved; the said articles, 
as well as the said building, being entirely consumed by the said 
fire.” ‘The uncontradicted testimony at the trial also showed that 
the building was burned to the ground, and its contents were all 
consumed. The requirement in the policy is:— 

“That the insured shall ‘separate the damaged and undamaged 
personal property, put it into the best possible order, make a 
complete inventory of the same, stating the quantity and cost of 
each article and the amount claimed thereon.’ ” 

It is clear that this provision refers to damaged articles for 
which a claim to recover is made, and not to those which have 
been totally destroyed. Articles destroyed could not, of course, 
be put in good order. Plaintiff appears, however, to have under- 
stood the demand as being for an inventory of the personal prop- 
erty which had been totally destroyed, and he therefore fur- 
nished such an inventory, with the cost of each article stated and 
the amount claimed upon it. Doubtless is was proper to furnish 
such an inventory, but there is nothing in the policy requiring 
it to be produced within sixty days after the loss, or within any 
specified time after demand. If it was furnished within a rea- 
sonable time after demand for it was made, nothing more could 
be required. Where proofs of loss are to be furnished “as soon 
as possible after the fire,” it has been held that this is to be con- 
strued as meaning “within a reasonable time.” Home Ins. Co. 
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vs. Davis, 98 Pa. 280; Ben Franklin Fire Ins. Co. vs. Flynn & 
Hamm, 98 Pa. 627; Dillinger vs. Ogden, 244 Pa. 20, 90 Atl. 446, 
Ann. Cas. 1915C, 533. While in this case the demand for an 
inventory was made February 23d, and it was not furnished for 
more than sixty days afterwards, yet the delay was explained in 
plaintiff’s letter to the adjuster inclosing the inventory. *How- 
ever, as the demand was for an inventory of the damaged goods, 
of which there were none for which claim could be made, the 
furnishing of an inventory of goods totally destroyed, which was 
not specifically requested, must be regarded as voluntary upon 
the part of the insured, and the precise date when it was fur- 
nished is not important. 

In entering judgment the court below relied on the case of 
Carey vs. Allemania Fire Ins. Co., 171 Pa. 204, 33 Atl. 185, as 
sustaining the contention that the proofs of loss were too late. 
There it was stated that the rule in Pennsylvania is that compli- 
ance with the requirement of the policy as to furnishing proofs 
of loss is a condition precedent to suit upon it. But it there ap- 
peared from the evidence that the proofs of loss were not fur- 
nished until ninety-six days after the fire, while the policy re- 
quired them to be made within sixty days thereafter. There was, 
however, evidence of waiver, which this court held was for the 
jury; and while the judgment for the plaintiff was reversed, a 
new venire was awarded. ‘That case has no application to a 
situation in which it appears that an attempt has been made by 
the insured, in good faith and within a stipulated time, to comply 
with the conditions of the policy, and no objection upon valid 
grounds has been made by the insured. In the present case we 
are clear that the court below erred in entering judgment for 
defendant on the ground that proofs of loss were not furnished 
in time. . 

[2, 3] Counsel for appellee urges that there is another reason 
why defendant should be absolved from liability for loss. It 
appears that, while the policy was in force, plaintiff’s entire stock 
of goods in the building mentioned was levied upon by the sheriff 
under an execution issued upon a judgment against him, and the 
goods were sold and purchased by the execution creditor. But 
the stock was not removed from the building, and on the day 
after the sale it was repurchased by the insured, who thereafter 
continued business in the same building, and in the same way, 
as prior to the sheriff’s levy. The court below held that the fact 
that there had been a sheriff’s sale did not, under the circum- 
stances, constitute a defense to the claim under the policy. The 
authorities amply sustain the proposition that where insurance 
covers a stock of merchandise in a store, and the goods are in- 
tended for sale, the condition for the avoidance of the policy by 
reason of the clause prohibiting change of ownership or posses- 
sion does not apply where title is regained before the occurrence 
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of a loss by fire, the policy being not forfeited, but only suspended 
during the temporary failure of ownership. In insurance of this 
kind, the policy is construed to cover the value of the stock on 
hand for the time being, no matter how it may be changed from 
time to time by the result of sales and purchases. This is the 
doctrine of the case of West Branch Ins. Co. vs. Helfenstein, 
40 Pa. 289, 80 Am. Dec. 573. The validity of the insurance is 
not affected by the fact that the stock may be largely reduced or 
wholly sold out upon one day and replaced upon the next. The 
policy is intended to cover merchandise used for traffic, and it 
applies to such goods as are in the store, and owned by the in- 
sured at the time. when the loss occurs. The provision in the 
policy as to the effect of legal process is closely connected with 
that as to voluntary transfer of the goods, so that the same rule 
properly applies to both, and these provisions are to be strictly 
construed as against the insurer. A sound statement of the prin- 
ciple involved is thus stated in 2 Cooley’s Briefs on Insurance, 


1746 :-— 


“An insurance on a stock of goods, which, in the nature of the 
business, will be continually changed, is an insurance on the stock, 
and not on the specific goods in stock at the time the policy issued, 
so that sale from the stock and removal thereof will not forfeit 
the policy, though it contains a nonalienation clause. * * * A 
sale of the entire stock, or a part interest therein, is generally 
considered merely to suspend the risk. Hence a recovery can 
be had if the insured, before loss, repurchases the stock or in- 
terest disposed of, or puts in a new stock.” 

A statement to the same effect is found in 3 Joyce on Insur- 
ance, § 2287. A case directly in point is that of Hooper vs. 
Hudson River Fire Ins. Co., 15 Barb. (N. Y.) 413. There a stock 
in trade, which was covered by the policy in suit, was sold by 
the sheriff under execution against the insured, and the policy 
was afterwards assigned, before the loss occurred, to the pur- 
chaser at the sheriff’s sale, who continued the business at the 
same place. It was held that the assignee could recover. 
Strong, J., said (15 Barb. [N. Y.] 415) :— 

“The insurance in this case was not upon such goods only as 
were in the building at the time when the policy was issued or 
continued. It was upon personal property of the assured and 
their assigns, of the description contained in the policy, which 
might be in such building at any time during the period men- 
tioned in such policy, and in the certificate of its continuance. 
That is universally so, whether the goods are intended for sale or 
use; otherwise the insurance, and particularly of goods in a store, 
would be of but little advantage, and the premium would be use- 
lessly spent. * * * The policy, though ineffective as to the 
property sold at the sheriff’s sale, was not dead, but had sufficient 
vitality to protect any goods of the same description which might 
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subsequently be purchased by the assured and placed in the same 
building, so long as it might be occupied by them, * * * or re- 
stored to them on a settlement with their creditors.” 

The judgment in this case, which was entered for the de- 
fendant non obstante veredicto, is now reversed, and it is ordered 
that judgment upon the verdict be entered for plaintiff. 


FUNK vs. ANCHOR FIRE INS. CO. (No. 30113.)* 


(Supreme Court of Iowa.) , 


1, INSURANCE — INSURANCE AGENTS — EVIDENCE OF 
AGENCY—SUFFICIENCY. 

Where A. countersigned an insurance policy as agent, and signed a mort- 
gage clause attached thereto, and there was evidence, in an action on 
the policy brought after his death, that he stated he was the agent 
of the company, it sufficiently appeared that he was its agent in some 
capacity, either as a soliciting agent or recording agent, though there 
was no direct evidence of this fact. 

(For other cases, see Insurance, Cent. Dig. § 101; Dec. Dig. § 76.) 


2. INSURANCE—KNOWLEDGE OF AGENT AS KNOWLEDGE OF 
COMPANY. 

As a general rule, the knowledge of an agent of an insurance company as 
to all matters which come within the scope of his general employment 
is the knowledge of the company; and where a fact which would 
constitute a breach of a condition precedent to any liability on the 
policy is fully known to the company’s agent, local or general, who 
is authorized to consummate the contract of insurance, the agent’s 
knowledge is the company’s knowledge, and his act in executing the 
policy as a valid completed contract is an exercise of the company’s 
power, and constitutes a waiver by it of such condition precedent, 
estopping it from claiming a forfeiture. 

(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


3. INSURANCE — INSURABLE INTEREST — HOMESTEAD IN- 
TEREST. 

A husband had an insurable interest in the homestead, though the title 
was in the wife’s name. 

(For other cases, see Insurance, Cent. Dig. §§ 139-157, 199; Dec. 
Dig. § 115.) 


4. INSURANCE—VALIDITY OF POLICY—KNOWLEDGE AND 
CONDITIONS. 

An insurance company’s agent, when a policy countersigned by him was 
issued to a husband, knew that the husband had only a homestead 
interest in the property, and that title was in the wife. Subsequently, 
as agent of the wife, he negotiated a loan from plaintiff, secured by a 
mortgage executed by the husband and wife, and, knowing that plaia- 


* Decision rendered, Sept. 24, 1915. 153 N. W. Rep. 1048. 
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tiff was relying on the insurance policy as additional security, in- 
dorsed on the policy permission for an incumbrance “upon the real 
property insured in this policy,” loss, if any, payable to plaintiff. 
Held, that the policy was not invalid, notwithstanding a provision 
therein that it should be void if the interest of the insured was other 
than that of an unconditional and sole owner. 


(For other cases, see Insurance, Cent. Dig. §§ 968-997; Dec. Dig. § 378.) 


5. INSURANCE — ACTIONS — EVIDENCE OF VALUE — STAT- 
UTORY PROVISIONS. 


Under Code 1897, § 1742, providing that, in any action on any policy of 
insurance for the loss of any building so insured, the amount stated 
in the policy shall be received as prima facie evidence of the insur- 
able value of the property at the date of the policy, in an action 
on a policy issued to one who had only a homestead interest in the 
property, the amount stated in the policy was prima facie evidence 
of the insurable value of the property, in the absence of other evidence. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


6. INSURANCE—FORFEITURE—FORECLOSURE PROCEEDINGS 
—“KNOWLEDGE”’—“NOTICE.” 


An insurance company, which prepared a policy containing a provision 
that it should be void if with the knowledge of the insured fore- 
closure proceedings were commenced, or notice given of a sale of 
the property by virtue of any lien or incumbrance, must be held to 
have chosen the words advisedly, and to have used the word 
“knowledge” with intent to limit the right of a forfeiture to a case 
in which insured had knowledge of the commencement of the fore- 
closure proceedings, or actual notice, as distinguished from con- 
structive notice; “knowledge” not being synonymous or interchange- 
able with “notice,” but meaning actual knowledge (citing Words and 
Phrases, Knowledge; see, also, Words and Phrases, First and Second 
Series, Notice). 

(l‘or other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


7. INSURANCE—CONSTRUCTION AGAINST INSURER. 


Policies of insurance, containing provisions making them void if fore- 
closure proceedings are commenced or notice of the sale of the 
property given by virtue of any lien or incumbrance, are strictly 
construed against the company. 


(For other cases, see Insurance, Cent. Dig. §§ 794-822, 825; Dec. 
Dig. § 328.) 


8. INSURANCE—FORFEITURE—FORECLOSURE PROCEEDINGS. 


Under a provision in a policy that it should be void if with the knowledge 
of insured foreclosure proceedings were commenced, or notice given 
of the sale of the property by virtue of any lien or incumbrance, the 
commencement of foreclosure proceedings on a mortgage to the giving 
of which the company consented after issuance of the policy, did not 
defeat the policy, as such proceedings did not create any new lien, 
but simply established and confirmed the lien to which the company 
had already consented. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 
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Appeal from District Court, Muscatine County; A. P. Barker, Judge. 

Action by mortgagee on a policy issued to mortgagor and made pay- 
able to mortgagee as her interest might appear. Judgment and decree in 
the court below for the plaintiff. Defendant appeals. Affirmed. 


Sullivan & Sullivan, of Des Moines, for Appellant. 
E. M. Warner and E. F. Richman, both of Muscatine, for Appellee. 


—_—_——-o+@ 


LAGDEN vs. CONCORDIA MUT. FIRE INS. CO. or Bay, 
SAGINAW, AND ARENAC CounTIES. (No. 348.)* 
(Supreme Court of Michigan.) 


1. INSURANCE—FIRE INSURANCE—FORFEITURE—STATUTE. 


Under Pub. Acts 1911, No. 128, providing that no policy of fire insurance 
shall be declared void by the insurer for breach of condition, if the 
insurer has not been injured by such breach, or where a loss has not 
occurred by reason thereof, where the by-laws of the company in which 
plaintiff was insured provided that one insuring the same property in 
another company without obtaining the written consent of the first 
should forfeit his insurance, plaintiff, obtaining additional insurance 
without notifying defendant insurer or obtaining its consent, did not 
forfeit his insurance. 


(For other cases, see Insurance, Cent. Dig. §§ 856-873; Dec. Dig. § 336.) 


2. INSURANCE— FIRE INSURANCE — FORFEITURE — BURDEN 
OF PROOF—STATUTE. 


Under Pub. Acts 1911, No. 128, providing that no policy of fire insurance 
shall be declared void by the insurer for breach of condition, if the 
insurer has not been injured thereby, or where a loss has not occurred 
during the breach and by no reqson thereof, in plaintiff's action 
against the insurer the burden was on defendant to show that the 
policy had been avoided by a breach causing the loss. 

(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 

Ostrander, Stone, and Steere, JJ. dissenting. 


Error to Circuit Court, Bay County; Chester L. Collins, Judge. 

Action by Harry T. Lagden against the Concordia Mutual Fire In- 
surance Company of Bay, Saginaw, and Arenac Counties. Judgment for 
defendant, and plaintiff brings error. Reversed. 


Argued before Brooke, C. J., and Kuhn, Moore, Stone, Ostrander. 
Bird, Steere, and Person, JJ. 


G. C. Leibrand, of Lansing, for Appellant. 
Curtis E. Pierce, of Bay City, for Appellee. 


* Decision rendered, Sept. 28, 1915. 154 N. W. Rep. 87. 





Fire, &c.] German-American Ins. Co. vs. Lee. 


GERMAN-AMERICAN INS. CO. or NEw York vs. LEE. 
(No. 4707.)* 


(Supreme Court of Oklahoma.) 


2. INSURANCE—FIRE POLICIES—ACTIONS. 


Where it is stated in an insurance policy that the company insures certain 
property “while contained in the building and its additions above 
described,” it is incumbent upon plaintiff to allege and prove that the 
property destroyed was therein contained at the time of the loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


3. INSURANCE—FIRE POLICIES—ACTIONS. 


Where the petition alleges that the property insured was located in the 
building described in the policy on the 7th day of March, 1912, and 
in another paragraph alleges that on the 7th day of March, 1912, the 
said property was destroyed, it will be inferred that the pleader in- 
tended to allege that the property was so located at the time of the 
fire, and the pleadings will be held sufficient on that point. 


(For other cases, see Insurance, Cent. Dig. § 1595; Dec. Dig. § 632.) 


4. INSURANCE—FIRE POLICIES—PROOFS OF LOSS. 

Where plaintiff testifies that he furnished proof of loss in writing to de- 
fendant’s agent within sixty days from the fire, but the proof of loss 
or a copy thereof was not introduced in evidence, and no evidence 
was offered as to its contents, it is /eld, in the absence of any show- 
ing upon the part of the defendant that the proof of loss so furnished 
was not sufficient, the evidence was sufficient to establish the fact that 
proof of loss was furnished in conformity with the terms of the 
policy. 

(For other cases, see Insurance, Cent. Dig. §$§ 1555, 1645-1668; Dec. 
Dig. § 646.) 


5. INSURANCE—FIRE POLICIES—WAIVER OF CONDITIONS. 


Plaintiff delivered a certain insurance policy to the agent of defendant 
and requested him to indorse thereon permission to mortgage same. 
The agent afterwards returned the policy and stated that he had fixed 
it. Held, under these conditions, defendant will not be heard to say 
that under the terms of the policy its agent could not waive the 
actual indorsement of the policy, should it appear afterwards that 
the agent had failed to so indorse it. It is not a question of waiver, 
but a failure to perform a duty. 


(For other cases, see Insurance, Cent. Dig. §§ 1026, 1027, 1030, 1035, 1040, 
1057; Dec. Dig. § 388.) 


Commissioners’ Opinion, Division No. 4. Error from County Court. 
Roger Mills County; E. E. Tracey, Judge. 

Action by Edward Lee against the German-American Insurance Com- 
pany of New York. There was judgment for plaintiff, and defendant 
brings error. Reversed and remanded. 


* Decision rendered, June 22, 1915. 151 Pac. Rep. 642. Syllabus by the 
Court. 
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Scothorn, Caldwell & McRill, of Oklahoma City, for Plaintiff in Error. 
E. L. Mitchell and Perry Madden, both of Cheyenne, for Defendant 
in Error. 


MILLER vs. CONNECTICUT FIRE INS. CO. (No. 5911).* 
(Supreme Court of Oklahoma.) 


INSURANCE—ACTION ON POLICY—PETITION—SUFFICIENCY. 

Where a standard policy insures plaintiff against, loss by fire of certain 
merchandise “while located and contained as described herein, and 
not elsewhere, to wit: * * * $——— on two-story concrete build- 
ing &§ 6 © situated in Tahlequah, Okla, being [on] lots 2 and 3 
and 4, block 41. * $400 on stock of merchandise * * 
only while contained in ne building * * * above described”—a 
petition which fails to state that at the time of the fire the insured 
merchandise was therein contained fails to state a cause of action. 


(For other cases, see Insurance, Cent. Dig. § 1595; Dec. Dig. § 632.) 


Error from District Court, Muskogee County; R. P. De Graffenried, 
Judge. 

Action by L. Miller against the Connecticut Fire Insurance Company. 
Judgment for defendant, and plaintiff brings error. Affirmed. 


Brook & Brook, of Muskogee, for Plaintiff in Error. 
Scothorn, Caldwell & McRill, of Oklahoma City, for Defendant in 
Error. 


a Decision rendered, March 9, 1915. 151 Pac. Rep. 605. Syllabus by the 
Court. 


PHENIX INS. CO. or Brooktyn, N. Y., vs. CEAPHUS. 
(No. 4531.)* 


(Supreme Court of Oklahoma.) 
2. INSURANCE—FIRE POLICIES—REFORMATION. 


Where a policy of insurance does not represent the intention of the 
parties thereto, because of the fault or negligence of the agent writ- 
ing the policy, such policy may be reformed, so as to express the 
contract as it was intended to be made. 


(For other cases, see Insurance, Cent. Dig. §§ 265-272; Dec. Dig. § 143.) 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
sryan County ; Summers Hardy, Judge. 


- Decision rendered, ‘Aug. 3, 1915. 151 ‘Pac, Rep. 568. Syllabus | by ‘the 
Court. 
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Action by Ben Ceaphus against the Phenix Insurance Company, of 
Brooklyn, N. Y. There was a judgment for ‘Plaintiff, and defendant 
brings error. Affirmed. 

Burwell, Crockett & Johnson, of Oklahoma City, for Plaintiff in 
Error. 

Hatchett & Ferguson, of Durant, for Defendant in Error. 


HOWARD ev au. vs. GERMAN-AMERICAN INS. CO. or 
NEw York.* 
(Supreme Court of Oregon.) 


Department 2. Appeal from Circuit Court, Jackson County; Robert 
G. Morrow, Judge. 

Action by S. T. Howard and George A. Morse against the German- 
American Insurance Company of New York. From a judgment for plain- 
tiffs, defendant appeals. Reversed and rendered as to plaintiff Howard, 
and affirmed as to plaintiff Morse. 


John McCourt, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 

O. C. Boggs, of Medford (Boggs & Wilson and W. I. Vawter, all of 
Medford, on the brief), for Respondents. 


EakIN, J. 

This is an action to recover the amount of loss by fire from the de- 
fendant company in which plaintiffs were insured. The action is by the 
same plaintiffs to recover for a loss by the same fire as mentioned in the 
case of Howard et al. vs. Horticultural Fire Relief of Oregon, 150 Pac. 
270, but for an additional loss under the policy here involved. The same 
defense is set up and the same questions arose in this case as are decided 
in that, and what is said in that opinion “am equally to the facts in 
this case and is controlling here. 

For the reasons stated in that opinion, ' the judgment in this case is 
reversed and one rendered in favor of defendant as to the claim of plain- 
tiff S. T. Howard, and affirmed as to the judgment in favor of George A. 
Morse. 


McBride, Bean, and Harris, JJ., concur. Moore, C. J., taking no part 
in the consideration of the case. 


* Decision 1 rendered, Sept. ‘14, 1915. 151 Pac. Rep. 477. 
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HOWARD ert at. vs. HARTFORD FIRE INS. CO. or Harr- 
ForD, Conn.* 
(Supreme Court of Oregon.) 


Department 2. Appeal from Circuit Court, Jackson County; Robert 
G. Morrow, Judge. 

Action by S. T. Howard and George A. Morse against the Hartford 
Fire Insurance Company of Hartford, Conn. From a judgment for plain- 
tiffs, defendant appeals. Reversed and rendered for defendant as to 
Howard, and affirmed as to the judgment for Morse. 


John McCourt, of Portland (Veazie, McCourt & Veazie, of Portland, 
on the brief), for Appellant. 

O. C. Boggs, of Medford (Boggs & Wilson and W. I. Vawter, all of 
Medford, on the brief), for Respondents. 


EAKIN, J. 

This is an action to recover the amount of loss by fire from the de- 
fendant company in which plaintiffs were insured. The action is by the 
same plaintiffs to recover for a loss by the same fire as mentioned in the 
case of Howard et al. vs. Horticultural Fire Relief of Oregon, 150 Pac. 
270, but for an additional loss under the policy here involved. The same 
defense is set up and the same questions arose in this case as are decided 
in that, and what is said in that opinion applies equally to the facts in 
this case and is controlling here. 

For the reasons stated in that opinion, the judgment in this case is 
reversed and one rendered in favor of defendant as to the claim of plain- 
tiff S. T. Howard, and affirmed as to the judgment in favor of George A. 
Morse. 


McBride, Bean, and Harris, JJ., concur. Moore, C. J., takes no part 
in the consideration of the case. 


* Decision rendered, Sept. 14, 1915. 151 Pac. Rep. 477. 


— --—-@+@ > 


SCOTT vs. LIVERPOOL & LONDON & GLOBE INS. CO. 
(No. 9073.)* 


(Supreme Court of South Carolina.) 


1. INSURANCE—A CTIONS ON POLICIES—QUESTIONS FOR 
JURY. 

In an action on an insurance policy issued to a person who had some 
interest in three different houses within a short distance of each 
other, evidence held to make a question for the jury as to whether the 
house burned was the one covered by the policy. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


* Decision rendered, April 20, 1915. On motion for rehearing, Oct. 16, 
1915. 86S. W. Rep. 484. 
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2. INSURANCE—CONSTRUCTION—FORFEITURES. 


Forfeitures are not favored by the courts, and a contract of insurance, so 
far as a forfeiture clause is concerned, must be taken most strongly 
against the insurer. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. Dig. 
§ 146.) 


4, INSURANCE—INTERESTS INSURABLE—EQUITABLE TITLES 
An equitable title, as well as a legal title, is the subject of insurance. 


(For —_ cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. Dig. 
§ 115.) 


5. INSURANCE—WAIVER OF PROVISIONS. 
An insurer may waive a provision in a policy made for its benefit. 
(For other cases, see Insurance, Cent? Dig. § 941; Dec. Dig. § 372.) 


6. INSURANCE—CONSTRUCTION OF POLICY—GROUNDS OF 
FORFEITURE—“SOLE OWNER’”—“SOLE OWNERSHIP.” 


Where a standard policy, framed to cover either real or personal prop- 
erty, provided that it should be void if the interest of the insured 
were other than unconditional and sole ownership, or if the subject 
of the insurance were a building on ground not owned by the insured 
in fee simple, the second of such grounds of forfeiture plainly re- 
ferring to the tenure of land, the inference was reasonable that the 
first of such grounds did not apply to a dwelling house on a farm 
built for farm purposes, as such a house is real estate and the words 
“sole owner” do not aptly describe a person’s undivided fee-simple 
interest in, or sole tenure of, land unless the plain intent of the 
parties is to stipulate about a land title, while the words “sole own- 
ership” do: describe an exclusive holding of personal property. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
(For other definitions, see Words and Phrases, First Series, Sole Owner; 
First and Second Series, Sole Ownership.) 


7. INSURANCE—FORFEITURE—OWNERSHIP OF LAND—‘OWN- 
ERSHIP.” 

An owner of an undivided five-sixths interest in land on which an in- 
sured building was built did not meet the requirements of a policy 
providing that it should be void if the subject of insurance was a 
building on ground not owned by the insured in fee simple, since he 
was only a part owner of the fee-simple title, while “ownership” 
implies soleness. 

(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 


(For other definitions, see Words and Phrases, First and Second Series. 
Ownership. ) 


8. INSURANCE—FORFEITURE—OWNERSHIP OR INTEREST IN 
LAND. 


Where plaintiff at the time he obtained a policy on a building, providing 
that it should be void if the building was on land not owned by in- 
sured in fee simple, knew that he owned only a five-sixths interest 
therein, the ground of forfeiture was not removed by the subsequent 
allotment to him on a partition of the land of the part on which was 
the building; he having no legal or equitable right at the time the 
policy was issued to have that part of the land allotted to him. 


(For other cases, see Insurance, Cent. Dig. §§ 601-635; Dec. Dig. § 282.) 
Vol. XLVI—49. 
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9. INSURANCE—FORFEITURE—WAIVER. 


Where insured, at the time a policy was issued, was not asked what in- 
terest he had in the insured building, and did not tell the agent that 
he owned only a five-sixths interest, but accepted a policy providing 
that it should be void if the subject of insurance was a building on 
ground not owned by insured in fee simple, but which further pro- 
vided that if the policy should become void the unearned portion of 
the premium paid should be returned on surrender of the policy, and 
the company, after the destruction of the building and after it learned 
thereof and of the defect in insured’s title, failed to return the pre- 
mium, it waived the provision for a forfeiture and became liable for 
the amount of the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1041-1056, 1058-1070; Dec. 
Dig. § 392.) 


On Motion for Rehearing. 


11. INSURANCE—FORFEITURE—QUESTIONS FOR JURY. 


Under an insurance policy providing that it should be void if the subject 
of insurance was a building on land not owned by insured in fee 
simple, and that if the policy should become void the unearned por- 
tion should be returned on surrender of the policy, where the com- 
pany, after learning that insured owned only a five-sixths interest in 
the land on which was the insured building, denied liability on the 
whole contract, insured was not required to surrender up the policy 
in order to get the refund of the part of the premium he had paid, 
and though he failed to surrender the policy, the failure of the com- 
pany to return the unearned premium, demand a surrender of the 
policy, and insist upon a forfeiture was evidence, properly submitted 
to the jury, of an intention not to stand upon the words of the 
contract. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. Dig. 
§ 668.) 


Appeal from Common Pleas Circuit Court of Williamsburg County; 
Frank B. Gary, Judge. 

Action by J. C. Scott against the Liverpool & London & Globe Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Frank G. Tompkins, of Columbia, and Le Roy Lee, of Kingstree, for 
Appellant. 
Kelley & Hinds, of Kingstree, for Respondent. 





A.& H.} Falberg vs. Continental Casualty Co. 


ACCIDENT AND HEALTH. 


MUNICIPAL COURT OF CHICAGO. 


ILLINOIS. 


HATTIE FALBERG, Defendant in Error, 
vs. 
CONTINENTAL CASUALTY COMPANY, Plaintiff in Error* 


1. WARRANTIES AND REPRESENTATIONS. 


Where an applicant for accident insurance states in the written applica- 
tion for a policy that the name in which he applies is his name and 
that the name of the beneficiary is Hattie, who is his wife, and war- 
rants his statements to be true, if these statements are false the policy 
is void. Whether considered as warranties or representations the 
result is the same; they are so material that their falsity invalidates 
the insurance. 


2. TENDER. 


Under such circumstances there was no duty upon the insurer to tender 
to the beneficiary the premiums received for the insurance. The title 
to such premiums was in the personal representative of the insured, 
who is not a party to this litigation. 


Error to Municipal Court of Chicago, II. 


This is a suit on an accident insurance policy. On the trial the court 
instructed the jury to find the issues for the plaintiff (defendant in 
error) and to assess the damages at $1,000. Judgment was entered on the 
verdict. 


The application for insurance is in part as follows :— 

“T hereby apply for insurance in the Continental Insurance Company 
based upon the following statements, and I agree that any failure on the 
part of myself, my heirs, legal representatives or beneficiary to comply 
with the provisions, conditions and agreements of this application, or of 
any policy issued hereon, shall work a forfeiture of the policy and all 
claims thereunder. 

“1. Name, Henry Falberg. 

“6. Beneficiary to take interest under the policy only at death of 
applicant. (Give full Christian name, relationship and residence.) Name 
Hattie . Relationship, wife. 

“T understand and agree that I have made each of the above state- 
ments as a material representation to induce the issue of a policy for 
which I have made this application, and to that end I warrant each of 
them to be full, complete and true, and declare that no statement contra- 
dictory thereto was made by me to the agent of said company, and that 
all statements made to him are embodied herein. * * 

“In Witness Whereof, I have hereunto set my head this 6th day of 


September, 1911. 
“(Signed) HENRY FALBERG, Applicant. 
“L. B. HALSTED, Witness.” 


* Decision rendered, Nov. 1, 1915. From a certified transcript. 
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Martin P. Cornelius and Geo. R. Sanderson (Manton Maverick, of 
counsel), for Plaintiff in Error. 
Adams, Crews, Bobb & Wescott, for Defendant in Error. 


McsSuwkreE ty, P. J. 

The defense is misrepresentation by the insured in that (1) his 
name was not Henry Falberg, but that it was in fact Knut Lind- 
blom, and (2) that Hattie Falberg was not his wife. The evi- 
dence sufficiently supported these defenses. It was proved that 
prior to the making of the application the insured, whose real 
name was Knut Lindblom, had deserted his lawful wife, Mary 
Lindblom. Mrs. Lindblom testified that there had never been a 
divorce, and her statement was corroborated by other evidence. 
The fact that plaintiff sustained illicit relations with the insured 
did not make her his wife, and the claim that the representation 
meant merely that she sustained the “relation of wife” to insured, 
and hence was true, is not convincing. The plain meaning of the 
language used in the application is that the beneficiary was in 
fact and in law the wife of the insured. Duenser vs. Royal Ar- 
canum, 262 Ill. 475. 

Whether considered as warranties or as representations, the 
statements as to applicant’s name and as to the relationship of the 
beneficiary are so material that falsity therein invalidates the con- 
tract of insurance. The necessity to an insurance company of true 
information as to the identity of the party to be insured and the 
identity and relationship of the beneficiary is too obvious to re- 
quire argument. Cases precisely in point are Continental Casu- 
alty Co. vs. Lindsay, 111 Va. 389, and Gaines vs. Fidelity & 
Casualty Co., 188 N. Y. 411. In the latter case the court in its 
opinion said: “The insurer was entitled to know the actual 
relationship, which the person, for whom the assured desired the 
benefit of the insurance contract, sustained to him; for it bore 
upon the risk which it was to assume.” 

The court instructed the jury that the defendant could not make 
these defenses because it had not paid back either to the wife or 
to the plaintiff, or to some other person, the premiums it had re- 
ceived. In the recent case of McKinney vs. Metropolitan Life 
Ins. Co., 191 Ill. App. 592, citing many cases, we have held that 
neither the husband, wife nor beneficiary was entitled to the 
return of premiums, but that the title to them was in the personal 
representative of the deceased. The trial court was in error in 
its instruction as to the law. No such representative is a party 
to this litigation. Plaintiff has no right to the premiums, and 
cannot complain because they have not been returned to someone 
else. We note in the brief for the defendant that it offers to re- 
turn these premiums “upon demand to the proper qualified rep- 
resentative of the insured estate.” 

Because of these misrepresentations made by the insured in 
his application there can be no recovery on this policy, and the 
judgment is reversed without remanding the cause. Reversed. 





A.& H.| Crandall vs. Continental Casualty Co. 


COUNTY COURT OF PEORIA COUNTY. 


ILLINOIS. 


MARIE CRANDALL, Appellee, 
vs. 


CONTINENTAL CASUALTY CO, Appellant. (Gen. No. 5749.)* 


1. INSURANCE—CONSTRUCTION OF CONTRACT. 


Where there is no ambiguity or uncertainty in a contract of insurance 
courts are bound to construe it according to its plain terms. 


2. INSURANCE— EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS. 


Where the insured dies from the contributing causes of choking on food 
and a pre-existing abscess in the cesophagus, no recovery can be had 
under a policy providing for payment if the insured “should receive 
bodily injury which was effected directly and independently of all 
other causes through external, violent, and purely accidental means 
resulting in death of insured necessarily and solely from such injury.” 


3. INSURANCE— EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS. 


Where choking on food and a pre-existing abscess in the cesophagus are 
the contributing causes of the death of the insured it is immaterial 
whether the abscess alone was necessarily fatal when recovery is 
sought on a policy providing for payment in case of death from bodily 
injury effected directly and independently of all other causes through 
external, violent, and purely accidental means. 


Appeal from the County Court of Peoria County; the Hon. Clyde E. 
Stone, Judge, presiding. Heard in this court at the October term, 1912. 
Reversed with finding of facts. Opinion filed March 12, 1913. 


FINDING oF Facts, 

We find that the death of Alonzo L. Crandall was not caused by 
receiving personal bodily injury which directly and independently of all 
other causes, through external, violent and purely accidental means re- 
sulted in his death, necessarily and solely from such injury. 


Wolfenbarger & May and M. P. Cornelius (Manton Maverick, of 
counsel), for Appellant. 7 
Robert N. McCormick, for Appellee. 


CarRNEs, J. 

This is a suit in assumpsit upon a health and accident insurance 
policy issued by appellant to the husband of appellee, May 
11, 1905. The insured died September 8, 1911, and appellee is 
his beneficiary. The declaration sets out the policy in full, but 
the question here arises on the promise to pay the sum of $400 if 
the insured 

* Decision rendered, Mar. 12, 1915. 179 Ill. App. 330. From a certified 
transcript. 
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“should receive bodily injury which was effected directly and in- 
dependently of all other causes through external, violent and 
purely accidental means resulting in death of insured necessarily 
and solely from such injury” 


within ninety days thereafter. It is averred that on September 
6, 1911, the insured “while in the act of eating food, accidentally 
choked thereon, and there and thereby received personal bodily 
injury which was effected directly and independently of all other 
causes through external, violent and purely accidental means as 
aforesaid, and from which personal bodily injury, within ninety 
days after receiving the same, the death of the insured resulted 
necessarily and solely from such injury.” The plea of general 
issue and a special plea were filed, the special plea setting up a 
release. In the view we take of the case, it will be unnecessary to 
consider the issue raised on the special plea. The verdict and 
judgment was for plaintiff. 

Appellant says there is no dispute about the facts. Appellee 
says certain of the important facts are not in dispute and does 
not point out any material ones that are in dispute. The evidence 
disclosed without contradiction that Alonzo L. Crandall, the 
insured, was a man about fifty years of age, apparently in the 
average state of health of a man of his years, employed in the 
freight department of a local railroad, and had been steadily em- 
ployed at manual and clerical work for a number of years before 
his death, except for about a month in October, 1910, when he 
was suffering from an accident and injury for which he received 
a payment from appellant under this same policy; that he ap- 
parently recovered from that injury and up to the time of the 
accident in question here had no knowledge that any disease or 
serious bodily infirmity existed in consequence of that injury; 
that at noon on September 6, 1911, he was eating some meat pie 
and a portion of it became lodged in the cesophagus about four- 
teen inches from the teeth, which brought on coughing and strain- 
ing in an effort to dislodge the obtruction, which was not accom- 
plished, and he went to work as usual about twenty minutes 
later. He came home from work that evening, could not swal- 
low anything, and got a tube from a neighbor and with it tried 
to dislodge the obstruction, but without success. The next morn- 
ing he was still unable to swallow, but went to work as usual. He 
was suffering all the time from the effect of the obstruction, and 
about 11 o’clock went to Doctor Cooper, who after three attempts 
succeeded in pushing it into the stomach. The insured was then 
able to swallow water, but was in great pain afterwards, and the 
doctor gave him a hypodermic of morphine, and called on him at 
his home twice that day and once in the morning of the next day 
(September 8th), but the patient grew worse from the time of the 
operation and died about 2 p. m. of that day. There was an 
autopsy which disclosed an abscess which would hold from five 
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to six ounces of pus, about as large as a good sized pear, under- 
neath or behind the cesophagus and an opening in the cesophagus 
right opposite the abscess. The abscess had been ruptured in the 
mediastinum space and part of its contents discharged into the 
pleural cavity. The medical testimony establishes without ques- 
tion that the contributing causes of the death were the choking 
and the abscess; that the insured might not have choked at the 
time he did, and would not have died at the time he did but for 
the abscess. Doctor Cooper testified :— 


“The rupture of the abscess caused his death. The presence 
of the abscess, I think, had some influence in causing the choking. 
In my opinion the abscess was one of the causes of the death of 
the insured. The abscess was one of the contributing causes of 
the death of Mr. Crandall. I do not think Mr. Crandall would 
have died at the time he did die if it had not been for the abscess. 
The choking and the treatment I administered to Mr. Crandall 
on September 7th would not have brought about the death of a 
man in a normal condition and free from disease. * * * It is 
possible * * * that nature would have taken care of that ab- 
scess and that Mr. Crandall would have recovered had it not been 
for his choking. The abscess, so far as I was able to judge, was 
of some considerable standing. The longer the abscess con- 
tinued, the greater the possibility of nature absorbing it. It is 
my theory that this abscess was of long standing and had been 
discharged into the cesophagus. * * * The fact that it is of 
long standing would indicate that nature is taking care of it. 
* * * T think it possible * * * that it would have been dis- 
charged out through the cesophagus and have carried out of the 
system in a natural way, and entirely healed, had it not been for 
a sudden rupture of the abscess. * * * I think that Mr. Cran- 
dall would not have died at the time he did but for the choking. 
He might have lived and entirely recovered from that (the ab- 
scess). * * * It had ruptured subsequent to the choking. It 
does not necessarily follow that an abscess of that sort will be 
taken care of by nature. It is very probable that Mr. Crandall 
might have died of that abscess eventually, * * * I think it 
is very possible that the abscess would have eventually caused his 
death. * * * Itis very possible that Mr. Crandall might have 
lived indefinitely with that condition. The rupture of an abscess 
in that cavity would be a shock to the system. Mr. Crandall died 
from the shock of distributing this stuff in his system. Nature 
has provided no way or means of taking care of it from the 
pleural cavity.” 

There was no other medical testimony in the case. Therefore 
it is beyond dispute that the injury produced by the lodging of the 
meat in the cesophagus caused the death of the insured only be- 
cause of the presence of the abscess. 

The case presents the question whether an injury fatal only 
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because of pre-existing disease or bodily infirmity can be said to 
be the sole cause of death; whether in such case death can be 
said to result necessarily and solely from such injury. But first, 
“Did the deceased receive personal bodily injury which was 
effected directly and independently of all other causes, through 
external, violent and purely accidental means”? and if he did, 
then “Did the death of insured result necessarily and solely from 
such injury’? If the second question is answered in the nega- 
tive, it is not necessary to consider the first. Counsel for appel- 
lant, while not conceding the first question, have devoted their 
attention principally to the second. We will first consider the 
second question: Did the death of insured result necessarily 
and solely from such injury? It must be borne in mind that 
there is no evidence showing or tending to show that the injury 
caused the abscess, neither is there any evidence that the accident, 
independent of the abscess, caused the death. 

There is no doubt but that at the time of the accident the ab- 
scess was present and had existed for some time and that it did 
co-operate with the accidental injury to produce death. In re- 
viewing the authorities, it is helpful to divide accidental injuries 
associated with disease or bodily infirmities into three classes. 

First. Accidents that cause the disease which causes death; 
as for instance, accidents that cause septicemia or blood poison- 
ing, followed by death. 

Second. Accidents that cause the death of a person suffering 
from disease or bodily infirmity, which had no casual connec- 
tion with the death; as for instance, death from gunshot wound 
of a person suffering from tuberculosis or heart disease. 

Third. Accidents to persons suffering from pre-existing dis- 
ease or bodily infirmity, where death results from the accidental 
injury, and the pre-existing disease or infirmity, acting together ; 
as for instance, an accidental injury to a person in the last stages 
of heart disease, that only because of such disease results in sud- 
den death. 

In considering the various cases arising on accident insurance 
contracts containing similar provisions, we must bear in mind 
that the policy under consideration here is not one with a general 
undertaking to answer in case of death, or even death from ac- 
cidental causes, with a clause excepting specific causes and thus 
limiting the general liability. Questions arise as to the order and 
burden of proof under policies so framed. ‘There are also found 
cases where the undertaking is limited, as in this case, by its 
own terms as first stated, yet followed by exceptions of specified 
causes that, without such express exceptions, could not have 
fallen within the stipulated undertaking to pay. This form of 
policy seems to have been quite usual in the time of the earlier 
cases and less common in later years. We see no difference in 
construction of an insurance contract where the undertaking is 
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as first stated clearly to answer only for death from some limited 
cause or causes, whether it is followed by express exception of 
some cause not there included, or not. If the stipulation be to 
pay in case of death from poison, it is immaterial whether or not 
it be followed by an express provision that the insurer will not 
be liable in case of death from some other specified cause. The 
plaintiff must aver and prove death from poison. Yet, in dis- 
cussing cases containing such useless exceptions, the courts have 
often naturally referred to them as express provisions that the 
insurer would not be liable in such event. The legal effect of the 
policy is the same whether the redundant provision is present or 
not. 


Counsel for the respective parties direct our attention to Illinois 
cases holding that policies of insurance being signed by the in- 
surer only, and the language being that of the insurer, the pro- 
visions of the policy are to be construed most favorably for the 
insured in case of doubt or uncertainty in its terms so as not to 
defeat, without a plain necessity, his claim to the indemnity which 
in making the insurance it was his object to secure. But where 
there is no ambiguity or uncertainty in a contract of insurance, 
courts are in duty bound to construe the contract according to its 
plain terms, and must not indulge in far-fetched constructions 
to fix a liability upon the company. The cases of Healy vs. 
Mutual Acc. Assn., 133 Ill. 556, and Crosse vs. Knights of Honor, 
254 Ill. 80, are in point, but the rule has been many times an- 
nounced in this state and is a general rule of construction often 
repeated in decisions of other states and the textbooks. It is not 
necessary to point out further authorities sustaining and illustrat- 
ing it. It is a general and well recognized rule of construction of 
written contracts, applied to insurance policies. 

Our Supreme Court in Central Acc. Ins. Co. vs. Rembe, 220 
Ill. 151, had under consideration a case involving the question of 
cause of death. The insurance contract provided “that upon the 
death of the insured, caused by external, violent and accidental 
means, the company would pay,” etc., and as plead in the first 
count of the declaration was followed by this excepting clause, 
“this policy does not cover * * * death * * * resulting 
wholly or partially from any of the following causes * * * 
voluntary or involuntary taking of poison, or contact with poi- 
soned substance.” The insured, who was a physician, while pre- 
paring medicine for a patient, in removing the cork from a bot- 
tle, accidentally broke the neck of the bottle, a piece of glass 
cutting a small wound in his finger. Blood poisoning. followed 
and he died within a few days from its effect. There was evi- 
dence tending to prove that the infection was introduced at the 
time the wound was inflicted and the question arose whether his 
death should be held to have resulted wholly or partially from 
coming in contact with a poisoned substance The court, in dis- 
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cussing the question says, “The cause of the death, as we un- 
derstand it, was the wound in the finger, by means of which 
blood poisoning intervened,” and cited with approval Martin 
vs. Mfrs. Acc. Indemnity Co., 151 N. Y. 194, 45 N. E. Rep. 379, 
holding that inoculation of the wound at the very time of its 
infliction is a part of the injury, and the immediate cause of the 
death. Quotes from Western Commercial Travelers vs. Smith, 
56 N. S. App. 393, 40 L. R. A. 652: “If the death was caused by 
disease, which was not the result of any bodily infirmity or dis- 
ease in existence at the time of the accident, but which was a 
disease caused by the external, violent, and accidental means 
which produced the bodily injury, the association was equally 
liable to pay the indemnity. In such case the disease is an effect 
of the accident; the incidental means produced and used by the 
original moving cause to bring about its fatal effect; a mere 
link in the chain of causation between the accident and the 
death.” Quotes from Delaney vs. Modern Acc. Club, 121 
Iowa 528, 63 L. R. A. 603 :— 

‘Disease brought about as the result of a wound, even though 
not ihg necessary or probable result, yet if it is the natural result 
of the wound and not of an independent cause, is properly at- 
tributed to the wound, and death resulting from the disease is 
a death resulting from the wound, even though the wound was 
not in its nature mortal or even dangerous.” 

The court concludes that the plaintiff was entitled to recover 
on the theory that the wound of the finger was the cause of death, 
but also says the plaintiff was entitled to a verdict under the 
other count of the declaration in which this question was not 
involved. ‘This court in U. S. Health & Acc. Ins. Co. vs. Harvey, 
129 Ill. App. 104, considered a similar question and said :— 

“If the resulting disability is the effect of the accident so as 
to be a mere link in the chain of causation between the accident 
and the disability, then the disability must be attributed to the 
accident alone and is not excepted from the risk. The puncture 
by the wire or nail was within the terms of the policy and blood 
poisoning resulting from and being caused by the accident, was 
a disease caused by the accidental wound and is within the policy.” 

Again, in Coulter vs. Travelers’ Protective Assn., 144. IIl. 
App. 255, this court passed on an instruction :— 

“That though the jury believed from the evidence that the 
death of Coulter was caused in part by bodily infirmity or dis- 
ease, yet if you believe from the evidence that said Coulter re- 
ceived accidental injuries, and that such bodily infirmity or dis- 
ease was caused by, or was a natural, direct, proximate and 
necessary result of such accidental injuries, and that such acci- 
dental injuries were the direct cause of his death, then the fact 
that such bodily infirmities or disease contributed to cause the 
death of the deceased, would not constitute a defense to this 
action,” 





A. & H.) Crandall vs. Continental Casualty Co. 743 


and held the instruction good and in accordance with the rule 
announced in the Rembe and Harvey cases, supra. In none of 
these three Illinois cases was the question presented of pre- 
existing disease combined with the actual injury. The court 
only held that in case of an injury causing the disease which 
caused death, the injury is to be considered the only cause of 
death, but in discussing that question and citing authorities, seem 
to have had in mind the difference between a disease that is 
caused by the injury and a pre-existing disease. In Moore vs. 
Ill. Com. Men’s Assn., 166 Ill. App. 38, the Appellate Court of 
the First District considered a clause in an insurance contract as 
follows :— 

“Whenever any member * * *_ shall through external, 
violent and accidental means receive bodily injury which shall, 
* * * independently of all other causes, result in the death of 
said member,” etc., 
and held on the authority of Ill. Com. Men’s Assn. vs. Parks, 
103 C. C. A. 286, 179 Fed. 794, that the burden of proof is on 
the beneficiary, not only to establish that the injury from which 
death ensued was accidental, but “that such accidental injury was 
the sole cause of death, independently of any pre-existing disease 
or bodily infirmity as a contributory cause thereof.” The first 
three of these Illinois cases are authority for a rule that death 
occurring from disease caused by an injury is to be considered 
- as caused only by the injury and the last case for a rule that if 
the disease causing or contributing to death is a pre-existing dis- 
ease, the plaintiff cannot recover. 

Counsel for appellee refers us to Ry. Officials & Employees’ 
Acc. Assn. vs. Cody, 80 Ill. App. 563, as holding a different rule. 
In that case there was a conflict of evidence as to what caused 
death, and it is not clear that the reasoning of the court was not 
on the assumption that the accident caused the death independent 
of the bodily infirmity. The question of pre-existing disease was 
briefly considered without reviewing the authorities, and we do 
not think the court intended to say that a death caused by an 
accident, because only of a pre-existing disease, co-operating with 
the accident, is to be held to be caused only by the accidental 
injury. 

National Masonic Assn. vs. Shyrock, 73 Fed. 774 (20 C. C. 
A. 3), was decided in 1896 and has been often cited in later cases. 
The clause referring to cause of death read, “Which would in- 
dependently of all other causes cause his death,” followed by the 
stipulation that the insurance does not cover death resulting 
wholly, or in part, directly, or indirectly, from disease or bodily 
infirmity. The insured suffered an injury from an accident that 
would not have been sufficient to produce death if his heart had 
not been weakened by disease, but because his heart was weak- 
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ened by disease, there was evidence tending to show that the ac- 
cident caused his death The court said :-— 


“Tf he sustained an accident, but at the time it occurred he was 
suffering from a pre-existing disease or bodily infirmity, and if 
the accident would not have caused his death if he had not been 
affected with the disease or infirmity, but he died because the 
accident aggravated the effect of the disease, or the disease ag- 
gravated the effect of the accident, the express contract was that 
the association should not be liable for the amount of this insur- 
ance. The death in such a case would not be the result of the 
accident alone, but it would be caused partly by the disease and 
partly by the accident, and the contract exempted the association 
from liability therefor.” 

The court treats these propositions as settled law and cites 
many authorities in support of them. 

Penn vs. Standard Life & Acc. Ins. Co. 158 N. C. 29 (73 S. 
E. Rep. 99), was decided by the Supreme Court of North Caro- 
lina in December, 1911, and again considered on petition for 
rehearing in November, 1912. (76 S. E. Rep. 262.) It was an 
action on an accident policy which insured against “the irrecov- 
erable and entire loss of one eye * * * effected directly and 
independently of all other causes, through external, accidental 
and violent means.” The theory of fact upon which the court 
discussed the law was that the insured had a cataract and while 
in that condition received an injury to his eye by falling from a 
car that, combining with the diseased condition, resulted in loss 
of sight. The trial court charged the jury that if they found 
“that the plaintiff fell from the car and was thereby injured and 
that his injury was soon thereafter followed by loss of sight,” 
and further found “that the condifion of the plaintiff’s eye at 
that time was such that independent of the injury he would 
ultimately have lost his sight, and that this injury (falling from 
the car) merely hastened the loss of his sight,” in that event you 
will not find the injury was caused directly and independently of 
all other causes, through external, accidental, and violent means. 
The court, disregarding the clause of the instruction “that he 
would ultimately have lost his sight,’ discussed the law and re- 
viewed the authorities in cases where the death or injury was 
the combined result of accident and pre-existing disease, reaching 
the conclusion that under the terms of the policy there could be 
no recoyery if the loss of sight so resulted. The court quotes 
with approval from Carr vs. P. M. Life Ins. Co., 100 Mo. 
App. 602, that the question of “proximate and immediate cause” 
is not raised under the conditions of a policy which in terms ex- 
cludes disease or bodily infirmity, and which could have no more 
force than the general provisions, “independent of all other 
causes.” Cites C. T. Mut. Assn. vs. Fulton, 79 Fed. 423; 24 C. 
C. A. 654, and says :-— 





A. & H.]| Crandall vs. Continental Casualty Co. 745 > 


“If the jury had found that the injury was caused by the sum 
of two causes—that is, that the accident and the pre-existing 
cataract and diseased condition of the eyes were together re- 
sponsible for the subsequent blindness—the plaintiff could not 
have recovered, as the injury must have resulted independent of 
all other causes.” 

Cites White vs. S. L. & Acc. Ins. Co., 95 Minn. 77, and ap- 
proves its holding that “If an injury and an existing bodily dis- 
ease or infirmity concur and co-operate * * * no liability ex- 
ists,” but says if the accident be the cause of the injury or dis- 
ease, the company is liable, though both co-operate in catising 
death ; also in cases where the insured is afflicted at the time of 
the accident with some bodily disease, if the accidental injury be 
of such a nature as to cause death solely and independently of 
the disease, liability exists. Quotes from Ward vs. A‘tna Life 
Ins. Co., 85 Neb. 471, “Plaintiff was not entitled to recover if 
death was caused by the sum of these two causes.” Again, illus- 
trating from N. A. Casualty Co. vs. Shields, 155 Fed. 54, 85 C. 
C. A. 122, where it was conceded that appendicitis caused the 
death of the insured and the question was whether a fall, “acting 
independently of any other cause, produced this disease.” And 
it was held that if there was a susceptibility to have appendicitis, 
in case a proper exciting cause should arise and the fall prove 
to be such exciting cause, the case would be one for recovery. 
But if it was not merely a susceptibilty, but the actual disease 
itself existed, liable to be rendered active and virulent by an 
injury, the active disease which resulted in death would not be 
regarded as the result of the fall alone, but as the joint result of 
the fall and the latent disease. 


The court in the Penn case from which we have been quot- 
ing formulates three rules based on the authorities very fully 
and carefully reviewed :— 


“(1) When an accident caused a diseased condition which, 
together with the accident, resulted in the injury or death com- 
plained of, the accident alone is to be considered the cause of 
the injury or death. 

“(2) When at the time of the accident the insured was suf- 
fering from some disease, but the disease had no causal connec- 
tion with the injury or death resulting from the accident, the 
accident is to be considered as the sole cause. 

“(3) When at the time of the accident there was an existing 
disease, which, co-operating with the accident, resulted in the 
injury or death, the accident cannot be considered as the sole 
cause, or as the cause independent of all other causes.” 


The petitioner for rehearing urged upon the court the case of 
Fetter vs. Fidelity & Casualty Co., 174 Mo. 256 (73 S. W. 592), 
which case is by appellee here much relied upon. The court 
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reviewed the case and noted that in the Fetter case there was 
a question of fact whether the disease (cancer of the kidney) 
that co-operated with the accidental injury to the kidney to pro- 
duce death was or was not caused by the injury, which question 
might be regarded as answered in the affirmative by the verdict 
of the jury, and the plaintiff entitled to recover under rule 1 
as there stated, and the court’s discussion of proximate cause 
regarded as not necessary to the decision of the case and that 
the court manifested a distrust of its own reasoning in that part 
of its discussion by recurring to the fact that there was a fair 
question whether the accident caused the disease, and the jury 
might be sustained in finding that it did. In the Penn case the 
instruction reviewed stated the law applicable to a case where 
the contributing disease (cataract) would, without the accident, 
have caused the loss of the eye, and does not literally cover the 
question here, because in this case under the evidence the ab- 
scess alone might not have caused the death of insured. But we 
see no difference between death from the contributing causes 
or injury and a necessarily fatal abscess, and death caused by 
injury and an abscess not alone necessarily fatal. In our case 
neither the abscess nor the injury was necessarily fatal. 


The injury, in the absence of the abscess, would not have 
caused death. The abscess in the absence of the injury was per- 
haps fatal, perhaps not. The court in the Penn case on the 
petition for rehearing noted this point and said :— 

“It should be understood that in case of an accident resulting 
in injury or death, if there was an existing disease having also a 
causal connection therewith, it is not necessary that the disease 
itself should have been one which would ultimately have proved 
fatal or that it should be of itself sufficient to have caused the 
injury or death. Under the rule that where the injury or death 
has been caused by the sum of two causes, it is sufficient to pre- 
vent a recovery on the policy, if any ordinary disease, not itself 
necessarily fatal, should contribute with the accident to cause 
the death; that is, if, without the presence of the disease, the 
accident itself would not have been sufficient to have caused the 
injury or the death. And so in this case it would have been suffi- 
cient to have shown a diseased condition of the eye, which, to- 
gether with the alleged accident, resulted in blindness. It is not 
necessary in such a case to show that the disease of the eye was 
such that it would ultimately have resulted in blindness.” 

Appellee relied much upon the case of Continental Cas. Co. vs. 
Lloyds, 165 Ind. 52, 73 N. E. Rep. 825. The case was decided 
in 1905 and presents questions very similar to those under con- 
sideration here. There was a rupture of an artery caused by 
the presence of a pre-existing tumor. It was urged that the 
death of the insured was caused partly by accident and partly by 
diseased and weakened condition of the artery, and as insurer’s 
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liability was limited to “such injuries as shall solely and inde- 
pendently of all other causes necessarily result in death,” that 
there could be no recovery. The court seems to have assumed 
that under that clause the injury was as to the efficient, domi- 
nant, proximate cause of death—that is, that “sole cause of 
death” and “efficient, dominant, proximate cause of death” are 
phrases with the same meaning. Several authorities are cited by 
the court to sustain that position. On examination of them it 
will be found that in a part of the cases the words “proximate 
cause” were used in the policy, leaving no question as to the 
relative meaning of the two phrases. It was held in Carr vs. 
Pac. Mut. Life Ins. Co., 100 Mo. App. 602, 75 S. W. Rep. 180, 
that there is no question of proximate and immediate cause 
arising in consideration of the phrase “only cause” or its equiva- 
lent. The case of Com. Travelers’ Mut. Acc. Assn. of America 
vs. Fulton, 79 Fed. 423, 24 C. C. A. 654, also holds that the ques- 
tion of proximate cause is not involved where the question of 
only cause is under consideration and reviews some of the au- 
thorities cited in the Lloyd case, sustaining its position, and as 
we have seen, the Penn case concurred in that view. In the 
Lloyd case the conclusion was reached that the insurer was liable 
and the decision is not reconcilable with that of the Penn case 
and the other cases there cited and followed, but we believe the 
great weight of authority supports the conclusions reached in 
the Penn case, and while the direct question here involved has 
not been settled by our Supreme Court, that it has in its reason- 
ing in the case of Central Acc. Ins. Co. vs. Rembe, supra, indi- 
cated an accord with the views expressed in the Penn case. The 
following authorities support this construction of the contract: 
Stanton vs. Travelers (1910), 83 Conn. 708, 78 Atl. 317; Thomas 
vs. F. & C. Co. (1907), 106 Md. 299, 67 Atl. 259; Ward vs. 
7Etna Life, 85 Neb. 471, 123 N. W. 456; N. A. Cas. Co. vs. 
Shields, 155 Fed. 54, 85 C. C. A. 122;. Cary vs. P. A. Ins., 
127 Wis. 67, 106 N. W. 1055,5 L. R. A. (N. S.) 926, 115 Am. St. 
Rep. 997, 7 Ann. Cas. 484; N. M. Acc. Assn. vs. Shyrock, 
73 Fed. 774, 20 C. C. A. 3; C. T. Acc. Assn. vs. Fulton, 79 
Fed. 423, 24 C. C. A. 654; White vs. S. L. & Acc. Ins., 
95 Minn. 77, 103 N. W. 735-884, 5 Ann. Cas. 83; Binder vs. 
Acc. Assn., 127 Iowa 25-35, 102 N. W. 190, 1 Cyc. 263 and 
note 64. 


In the latter case of Ill. Com. Men’s Assn. vs. Parks, 179 
Fed. 794, 103 C. C. A. 286, many of the authorities are reviewed. 

It is suggested that such construction may sometimes work, 
hardship, but it may well be answered in the language of the 
court in Carr vs. Pac. Mut. Life Ins. Co., supra :— 

“What are the courts to do in such cases? We can only con- 
strue the contract as we find it. The parties had a right to so 
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contract, as there is no law prohibiting such, and it does not 
appear to be ultra vires.’ 

And it may be added that rules 1 and 2 stated in thee Penn 
case fairly protect the insured. It is necessary that the rights of 
both the insured and insurer be fixed and based on some recog- 
nized rules of law. Cases can be imagined when rule 3 would 
seem harsh and offensive, but it is quite as easy to imagine cases 
where, to permit a recovery because of a slight accident and 
great bodily infirmity combining to cause death, would be absurd. 
There are few general rules that do not provoke protest in ex- 
treme cases. 

Our conclusion is that the plaintiff failed to prove that the 
death of the insured was caused, as provided in the policy, and 
must therefore fail in her suit. It is, therefore, unnecessary to 
consider or decide other questions of errors presented. 

The judgment of the court below is reversed, and as the whole 
case is now before us and evidently cannot be changed by an- 
other trial, we therefore reverse without remanding. 

Reversed with finding of facts. 


COURT OF APPEALS OF KENTUCKY. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION 
LEE.* 


1, INSURANCE—ACCIDENT INSURANCE—CANCELLATION OF 
POLICIES. 

Under an accident policy providing that it might be cancelled at any time 
by written notice delivered to the insured or mailed to his last address, 
as shown by the records of the corporation with the corporation’s 
check for the ‘unearned part, if any of the premium paid, a letter 
mailed to the insured requesting either payment of premium or re- 
turn of the policy for cancellation, is not sufficient notice of cancella- 
tion, particularly where the insurer’s agent thereafter accepted part 
of the premium in cash and a note for the remainder. 


(For other cases, see Insurance, Cent. Dig. §§ 500-503; Dec. Dig. § 229.) 


2. INSURANCE—ACCIDENT INSURANCE—AGENTS—WHO ARE. 


In view of Ky. St. § 633, declaring that any person aiding in soliciting 
insurance shall be deemed an agent, an agent of a foreign insurer 
who solicited insurance as a side line on a mere commission basis, 
but who was authorized to extend credit, may bind the insurers by an 
extension of credit for. payment of premiums. 


(For other cases, see Insurance, Cent. Dig. §§ 396-398; Dec. Dig. § 186.) 
* Decision rendered, Sept. 24, 1915. 178 S. W..Rep. 1025. 
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Appeal from Circuit Court, McCracken County. 

Action by Charles C. Lee against the General Accident, Fire & Life 
Assurance Corporation. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


J. D. Mocquot, of Paducah, for Appellant. 
Campbell & Campbell, of Paducah, for Appellee. 


Graz, GC. 
This suit by plaintiff, Charles C. Lee, against the General Ac- 
cident, Fire & Life Assurance Corporation, Ltd., resulted in a 
verdict and judgment in favor of plaintiff for $7,500. Defendant 


appeals. 

The company presented two defenses: (1) That the pre- 
mium was never paid to it or to an agent authorized to receive it; 
(2) the policy was canceled before the accident, and notice 
thereof mailed to the last address of plaintiff, as shown by the 
records of the corporation. These allegations of the answer were 
denied by reply, and plaintiff further pleaded an extension of 
credit by an authorized agent of the company until after the 
Christmas holidays, the acceptance of cash and a note on Janu- 
ary 8, 1914, in settlement of the premium on the policy by an 
authorized agent, and the estoppel of the company to claim that 
the policy was canceled. 

The facts are as follows: Plaintiff was engaged in the wal! 
paper, jewelry, and picture frame business in the city of Paducah. 
He frequently made purchases from the Robert Graves Company, 
wholesale dealers in wall paper. On October 21, 1913, W. C. 
Ewart, a representative of the Robert Graves Company, called on 
plaintiff for the purpose of selling him some wall paper. While 
plaintiff and his wife were inspecting the samples of wall paper, 
Ewart suggested that he had a form of accident insurance, which 
he advised plaintiff to take. At the same time he produced a 
blank policy, which he exhibited to plaintiff. Plaintiff stated 
that he did not care to take the policy, as he was not in posi- 
tion to pay the premium. According to plaintiff’s evidence, 
Ewart insisted on his taking the policy, and agreed to extend 
the time for paying the premium until after the Christmas holi- 
days. With this understanding the plaintiff agreed to take the 
policy. Ewart then made out an application, which plaintiff 
signed and Ewart forwarded to the company. A few days there- 
after plaintiff received from the general agent of the company 
the policy of insurance on which this suit is based. He also re- 
ceived a statement from the company showing the amount of 
premium due. Plaintiff, however, did not remit the premium. 
On January 8, 1914, Ewart called on plaintiff and stated that he 
had been instructed by the general agent either to collect the 
premium due on the policy or take the policy up. At the same 
time he presented to plaintiff a statement of his account. On 
the same occasion he stated that he himself had paid $20 on the 

Vol. XLVI—50. 





750 Insurance Law Journal Vol, 46.’ | Dec., 1915. 


policy, and that, if plaintiff would pay him back his $20, and give 
his note for the balance, that would settle the account. ‘There- 
upon plaintiff paid the $20 in cash and executed his note, payable 
in ninety days to the order of F. G. Huntington, the general 
agent. Ewart took the money and note and told plaintiff that he 
was going to Cincinnati and turn them in to the company, and 
that, if anything happened, plaintiff could recover on the policy. 
On January 24, 1914, plaintiff, while a passenger on a regular 
passenger train, received an injury to his eye which completely 
destroyed the sight thereof and necessitated its removal. On 
January 26, 1914, plaintiff’s wife addressed a letter to Ewart, in 
care of the company at Cincinnati, Ohio, informing him of the 
accident sustained by plaintiff, and inclosing a cashier’s check 
for $20, payable to the order of W. C. Ewart, in settlement of 
the ninety-day note. On January 29, 1914, Ewart signed a let- 
ter, which was dictated by the general agent, denying liability 
on the policy, and claiming the policy had been canceled on De- 
cember 23, 1913, for nonpayment of premium, and further claim- 
ing that a letter had been written to plaintiff on December 18, 
1913, informing him that unless he remitted the premium the 
policy would be canceled. Inclosed with this letter were the 
ninety-day note and a check of W. C. Ewart for $20, payable to 
plaintiff. 

According to the evidence for defendant, Ewart had been a 
former agent of the company, but at the time of the transaction 
on which this action is based he was a traveling salesman for the 
Robert Graves Company. At that time Ewart was not an agent 
or an employee of the company, but was permitted to solicit in- 
surance on a mere brokerage basis, as a side line. The applica- 
tions which he took were to be sent to the Cincinnati office and 
there approved. Ewart further says that in the payment of the 
premium credit was to be extended for only sixty days. He 
also says that when he called a second time and received the 
cash and note he did so with the understanding that he would 
make an effort to have the policy renewed. The general agent 
testifies that he dictated and signed the following letter :— 


“December 18, 1914. 
“Mr. C. C. Lee, Paducah, Ky.—Dear Sir: Referring to your 
accident policy No. 402641, kindly forward remittance covering 
the premium $40.00 or return the policy for cancellation, as the 
matter has been outstanding sixty days and we must make our 
report to the company. 
“Awaiting your prompt reply, I remain, yours very truly.” 


This letter, it is claimed, was mailed to the last known ad- 
dress of the plaintiff, though no one with the knowledge of this 
alleged fact testifies thereto. Plaintiff denies having received it. 
There is further evidence to the effect that on December 23, 1913, 
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the general agent reported the cancellation of the policy and took 
credit for the premium in his settlement with the home office. 
It is further shown that Ewart did not turn over to the com- 
pany the cash or the note which he had received, or communicate 
to the general agent the fact that he had the cash and note until 
after the accident occurred. The policy sued on contains the 
following provision :— 

“The corporation may cancel this policy at any time, without 
prejudice to the rights of the insured in or to any claim arising 
on account of a disability commencing prior to the date on which 
the cancellation takes effect, by written notice delivered to the 
insured or mailed to his last address as shown by the records of 
the corporation, with the corporation’s check for the unearned 
part, if any, of the premium paid.” 

In its instructions the court told the jury, in substance, to find 
for the plaintiff in the sum of $7,500, unless they believed from 
the evidence that previous to the time plaintiff received the in- 
jury complained of defendant had canceled the policy sued on 
for nonpayment of premium, and had mailed to plaintiff’s last 
address, as shown by the records of the company, notice of said 
cancellation, in which event they should find for the defendant, 
unless they further believed from the evidence that after said 
policy had been canceled by the defendant, if it was so canceled, 
defendant, by its authorized agent, accepted $20 in cash and 
plaintiff’s note for the balance due on the agreed premium, and 
agreed to reinstate said policy in the defendant company, in 
which event, and if they so believed, they should find for the 
plaintiff. 

The evidence shows that it was the custom of the company 
to give credit in the payment of the premiums. However, if the 
general agent failed to collect the premiums within sixty days, 
he had to settle with the company for the amount due it; in 
other words, he might extend credit for a longer time than sixty 
days, but in that event the company looked to him for the pro 
rata part of the premium due it. The only difference between 
the testimony for the plaintiff and that for the defendant on the 
question of extension of credit is that plaintiff claims he was 
given until after the Christmas holidays to pay the premium, 
while defendant’s testimony is to the effect that the payment was 
to be made within sixty days. 


[1] Even if it be conceded that the letter of December 18, 
1913, was mailed to plaintiff, it was not a sufficient notice of the 
cancellation of the policy. It was in the alternative, and re- 
quested plaintiff either to forward the premium or return the 
policy for cancellation. To cancel the policy, in accordance with 
the provision above set out, it is necessary to notify the insured 
in an unequivocal manner that the policy has been canceled. 

[2] Not only was the policy not canceled in accordance with 
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its provision, but Ewart, on January 8, 1914, and prior to the 
accident, actually collected in cash $20 of the premium due, and 
took plaintiff’s note, payable in ninety days, for the balance. It 
is insisted, however, that Ewart had no authority to accept this 
payment. Great stress is placed on the fact that he solicited 
insurance for the company as a side line and on the contention 
that he was doing this on a mere brokerage basis. ‘The fact that 
he was soliciting insurance as a side line in no way affected the 
question of agency or the extent of his authority. Not a small 
proportion of the insurance business is done by men engaged in 
other pursuits who conduct their insurance department as a side 
line. Nor does calling Ewart’s contract with the company a mere 
brokerage contract in any way change or affect his status as an 
agent, in view of the authority with which he was ostensibly 
clothed. Ewart was not engaged in procuring insurance for 
several different companies. So far as this record shows, he rep- 
resented the defendant alone, to the exclusion of all other com- 
panies, and was performing exactly the same services that any 
other agent would perform. He was intrusted by the company 
with a blank policy. He was authorized to solicit insurance and 
take applications. These applications were to be sent to the 
company for approval just as the applications from any other 
agent. It is conceded that he had the right to extend credit to 
the insured. In this instance he did extend credit. After ex- 
tending the credit he collected a part of the premium in cash and 
took a note for the balance. Under the circumstances developed, 
it cannot be said, as a matter of law, that he was not authorized 
to do this. On the question of his agency and the extent of his 
authority, there was sufficient evidence to take the case to the 
jury and sustain its finding. Wortham vs. Illinois Life Insurance 
Co., 107 S. W. 276, 32 Ky. Law Rep. 827; 22 Cyc. 1428; Ken- 
tucky Statutes, § 633. The policy not having been canceled, and 
the premium having, prior to the accident, been paid to an agent 
whose authority to receive it was sufficiently shown, it is difficult 
to see how the jury could have reached a different conclusion. 
Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MAINE 


McMANUS 
VS. 


PEERLESS CASUALTY CO* 


1, INSURANCE—CONTRACT—WARRANTIES OF APPLICATION. 


Where assured warrants statements in his application “to be complete 
and true and material and binding,” and the warranty is included in 
the policy, untrue answers in the application avoid the policy. 


(For other cases, see Insurance, Cent. Dig. §§ 568, 569; Dec. Dig. § 268.) 


3. INSURANCE—BENEFICIARIES—“VESTED INTEREST.” 

A “vested interest” is not one creating a mere expectancy, but one where 
“there is an immediate fixed right of present or future enjoyment” 
(quoting Words and Phrases, Vested Interest). 

(For other cases, see Insurance, Cent. Dig. § 1470; Dec. Dig. § 586.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Vested Interest.) 


5. INSURANCE—EVIDENCE—STATEMENTS OF ASSURED. 


Statements of assured as to his employment in conflict with those in his 
application for a policy made in applications for policies in another 
company held material upon the question of occupation, and also on 
the question of the truth of his statements in the application for the 
policy in suit. 

(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


6. INSURANCE—ACTIONS—STATEMENTS OF ASSURED. 


Evidence held to show statements in applications for policies to be those 
of one insured in another policy. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


7. INSURANCE—CONTRACT—ESTOPPEL. 


A policy of insurance providing, “No statement made by the assured shall 
void this policy or be used in evidence unless indorsed hereon,” does 
not preclude the use of evidence of statements made by assured at a 
later time in other transactions, but refers only to statements made at 
the time of the application. 


(For other cases, see Insurance, Cent. Dig. §§ 1677-1685; Dec. Dig. § 655.) 


Exceptions and Motion from Supreme Judicial Court, Cumberland 
County, at Law. 

Action by Catharine L. McManus against the Peerless Casualty Com- 
pany. Verdict for plaintiff, and defendant excepts and moves for new 
trial. Exceptions sustained. 


Argued before Savage, C. J., and Spear, King, Bird, and Haley, JJ. 
* Decision rendered, Oct. 21, 1915. 95 Atl. Rep. 510. 
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Clement F. Robinson and Arthur L. Robinson, both of Portland, for 
Plaintiff. 


Charles G. Keene, of Portland, Barrett Potter, of Brunswick, and 
Anthoine & Anthoine, of Portland, for Defendant. 


SPEAR, J. 

This is an action in assumpsit on a policy of insurance issued 
by the defendant company to George M. McManus, late of 
Brunswick, whose widow and beneficiary is the plaintiff. The 
policy provides for the payment of $5,000 to the beneficiary in 
the event of the death of the insured by accident. The insured 
died on February 21, 1914, as a result of an accident which oc- 
curred on February 2, 1914, as admitted by the defendant, but 
the defendant disputed liability because of certain statements ap- 
pearing in the application annexed to the policy. 

[1] As the exceptions are decisive in this case, there is no 
occasion to consider the motion. ‘The main question in the 
exceptions was whether McManus’s occupation was truly stated 
in the application. The statements in the .application were 
warranted by him “to be complete and true and material and 
binding,” and the warranty was reaffirmed in the policy, and a 
copy of the application was indorsed on the policy. Accordingly, 
untrue answers in the application would make the policy void. 
Johnson vs. Insurance Co., 83 Me. 182, 22 Atl. 107; Marston 
vs. Insurance Co., 89 Me. 266, 36 Atl. 389, 56 Am. St. Rep. 412; 
Strickland vs. Casualty Co., 112 Me. 100, 90, Atl. 974. In the 
latter case it is said :— 

“That statements in the application untrue in fact vitiate the 
policy is settled law.” : 


[2, 3] The defendant contends that the application said Mc- 
Manus was a hotel proprietor and teaming contractor, supervis- 
ing only. It was admitted that he ‘operated a summer hotel or 
boarding house, but claimed that he was also a farmer and a 
teamster, and, if so, the policy was void, and for two reasons: 
(1) Because the answer was untrue; and (2) because the occu- 
pations of farming and teaming were classified by the defendant 
in its manual as more hazardous than was stated in the applica- 
tion. On this issue, touching the truth of the application, the 
defendant was allowed to go back in the introduction of testi- 
mony to September, 1912, fourteen months before the date of 
the application, to show what the occupations of the insured 
were during that time, and numerous witnesses testified that he 
was then both a farmer and a teamster; the defendant relying 
upon the presumption of the continuance of such occupation. 
16 Cyc., Evidence, 1052-1054; Greenleaf, Evidence, par. 41. 
The defendant then offered three exhibits. They were all ap- 
plications of McManus to the Prudential Insurance Company 
of America for the reviving of policies on his life previously 
issued by that company which had lapsed for nonpayment of pre- 





A.&H.] McManus vs. Peerless Casualty Co. 755 


miums. They were dated November 14, 1912, July 11, 1913, 
and October 24, 1913, respectively; that dated October 24, 1913, 
being within ten days of the date of the application upon which 
the policy in suit was issued. McManus was called upon in 
each of these applications to state what his occupation was at 
the time of the application, and in each said he was a farmer. 
These exhibits were offered to corroborate the witnesses who had 
testified that McManus was a farmer. They were excluded. 
The question therefore is whether the admissions of the insured 
were admissible against his beneficiary. If McManus were liv- 
ing and had brought an action on the policy to recover a sick 
benefit, no doubt the Prudential applications would have been 
admissible against him. is his widow and beneficiary so in 
privity with him that they are admissible against her? This is 
the only question on this branch of the case. And this further 
depends upon the inquiry whether the widow and beneficiary 
by the terms of the policy had a vested interest in the policy. 
Article 20(d) of the policy provides that :— 

“The consent of the beneficiary shall not be requisite to the 
surrender of this policy nor to a change of beneficiary.” 

It is claimed that this provision is decisive of the question at 
issue. The line of demarcation between a vested interest and 
a contingent interest in a life or accident policy is found in the 
terms of the contract. This line is also usually found in the 
character of the policy. The old-line policies usually create a 
vested interest; the fraternal policies, it may be said, usually do 
not. If the policy reserves no right of control in itself or in the 
procurer over the interest provided for the benéficiary, the policy 
the moment it is issued creates a vested interest in the beneficiary 
therein named. ‘This was expressly held in Laughlin vs. Nor- 
cross, 97 Me. 33, 53 Atl. 834. If the contract reserves the right 
to modify the policy or change the beneficiary without the con- 
sent of the beneficiary, then it creates a mere expectancy. “A 
vested interest is where there is an immediate fixed right of pres- 
ent or future enjoyment.” See Vested Interest, Words and 
Phrases, vol. 8, p. 7323. Again :— 

“It is not the uncertainty of enjoyment in the future, but the 
uncertainty of the right to that enjoyment, which makes the 
difference between a vested and a contingent interest.” Id. : 

Again :— 

“Vested interest can mean nothing else than an interest in 
respect of which there is a fixed right of present or future en. 
joyment.” Id. 7304. 

In 29 Cyc. 126, C, under the head “Right to Make Change as 
Against Original Beneficiary,” it is said :— 

“The cases as to the right of a member of a beneficiary society 
as against the person originally designated by him, to substitute 
another beneficiary in place of that person, are not in accord. 
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By the weight of authority, however, if there is nothing to the 
contrary in the statute, or in the society’s charter or laws, or in 
the certificate of insurance, the beneficiary originally designated 
has no vested interest in the contract, and hence the member may 
at his pleasure designate a new beneficiary, and thus defeat the 
original beneficiary’s contingent right to benefits.” 

See numerous cases cited under note 19. 

“In any event this is so where the statutes, the charter or laws 
of the society, or the certificate of insurance expressly or im- 
pliedly authorizes a change of beneficiaries.” 


A case in point, cited in Cyc., is Marsh vs. American Legion of 
Honor, 149 Mass, 512, 21 N. E. 1070,4 L. R. A. 382. The policy 
issued in this case reserved the right to make a change in the 
beneficiary. Such change was made and the right contested by 
one who had been named in the policy as a beneficiary. Regard- 
ing the right of this claim, the court say :— 

“In the certificates of a beneficiary association which are 
issued to a holder, and which authorize him to designate another 
beneficiary than the one originally named, the holder may make 
such changes as the law of the association permits, within the 
limits of those classes for whom, by statute, such association 
may provide. All that a beneficiary has during the lifetime of 
the member who holds the certificate is a mere expectancy, which 
gives no vested right in the anticipated benefit, and is not prop- 
erty, as owing to his right of revocation, it is dependent on the 
will and pleasure of the holder.” 


After alluding to some cases which seem to hold that the bene- 
ficiary is, as a rule, not bound by the admission of the insured, 
2 Bacon on Benefit Societies, etc., par. 460, states the rule as 
follows :— . 

“The better view and that logically correct, is that the con- 
trary is true, because the member is the party with whom the 
contract is made, and remains so until his death. Consequently 
up to that time he is the only party in interest and his admissions 
and declarations are clearly admissible against the beneficiary.” 


The authorities cited in this work recognized the distinction 
_between cases where one has and has not a vested right in the 
policy. 

[4] The general principle seems to be overwhelmingly in favor 
of the rule that, where a beneficiary has a vested interest in the 
policy, the admissions or statements of the applicant for the 
policy are madmissible; where the beneficiary has not a vested 
interest, such admissions or statements are admissible. 

[5] If, then, it is true that the applications offered in evidence 
as exhibits were statements made by ‘McManus, they were ad- 
missible, not necessarily as admissions nor as declarations against 
interest, but as evidence tending to prove whether his statement 
as to his occupation was true or false; whether he was telling the 
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truth in fact; whether he was a farmer or a hotel keeper. The 
issues directly involved in this exception are: (1) Was Mc- 
Manus a farmer? (2) Did he tell the truth in his application 
as to his occupation? The evidence is pertinent under the first 
issue, as the limit of insurance on a farmer in this company was 
$1,500, instead of $5,000. The evidence offered was material 
upon the second issue because his statements in the application 
according to the contract were warranties, and, if false, would 
defeat the policy. The question here is whether these exhibits 
were competent. We have nothing to do with their weight. That 
is a question for the jury. 

[6] The plaintiff, however, objects to the admission of the 
exhibits on several grounds, among others that the offer was un- 
accompanied with any evidence that the exhibits comprised state- 
ments made actually by Mr. McManus. But the exceptions do 
not sustain her contention. They show that all the applications 
were signed by Mr. McManus, but that two of the three were 
filled in by an insurance agent. The necessary inference is that 
the other was executed by McManus in the usual way. With- 
out giving effect to the rule, that, when a party signs a written 
contract, he is presumed to understand its contents, one of the 
three exhibits—and the evidence does not show which one—must 
be regarded as containing statements actually made by McManus. 

[7] The plaintiff further contends that the exhibits were prop- 
erly excluded under the express wording of the policy. Under 
the head “General Agreements,” the part of article 20 invoked 
by the plaintiff reads as follows :-— 


“No agent has any authority to change this policy or to waive 
any of its provisions, conditions, or limitations. No statement 
made by the assured shall void this policy or be used in evidence 
unless indorsed hereon, and no provision of the charter, consti- 
tution, or by-laws shall be used in defense with any claim under 
this policy unless such provision is incorporated in full in this 
policy.” 

Then there is a further provision that the policy, with a copy 
of the application therefor, signed by the assured, and any riders 
or indorsements signed by the president or secretary, shall con- 
stitute the entire contract of insurance, etc. Construed in pari 
materia with reference to the subject-matter, the purpose, the 
results to be effectuated, and the consequences, the true interpre- 
tation of these provisions is that the assured, while negotiating 
for his policy and doing the things which resulted directly in its 
execution and issue, shall be regarded as having been incorpo- 
rated in the policy, and that any statement which he has made 
during these negotiations which are presumed to be embodied 
in the writing when the policy is issued shall not be offered in 
evidence. This is practically a declaration of the common-law 
rule that a written contract is presumed to be the consummation 
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of everything said and done leading up to it. It is not reasonable 
that by these provisions the defendant company intended to pre- 
clude itself from the use of any relevant testimony pertinent upon 
any issue that might be raised under the provisions of the policy. 
The policy provides that material statements made in the appli- 
cation shall be regarded as warranties. It further provides that, 
if any material statement is not true, it avoids the policy. It 
would be pertinent under these provisions for the company to 
show in defense to an action on a policy that statements made in 
the application were false regarding occupation or the other 
material matters prescribed therein. Any evidence tending to 
prove this contention would be admissible. The statements made 
by the assured, within a reasonable time, whether before or after 
the issue of his policy, tending to contradict him and to corrobo- 
rate other witnesses as to the truth or falsity of the representa- 
tion made in his application, might be the best evidence of proof 
of the issue; whatever its value, it would be admissible under the 
general rules of evidence, and the interpretation of the provisions 
of the policy involved to exclude it cannot be sustained. 

We are of the opinion that, under the exceptions, as stated in 
the report, all three of the applications offered as exhibits were, 
in the first instance, admissible. They were all signed by Mc- 
Manus, which makes them prima facie evidence. They are, of 
course, subject to explanation, and their probative force may 
thereby be shown to be of very little weight, or even valueless. 
Other exceptions were raised and argued, but, those considered 
being decisive of the case, it is unnecessary to discuss them. 

Exceptions sustained, 


SUPREME COURT OF WASHINGTON. 


GREEN 
vs. 


NATIONAL CASUALTY CO. (No. 12633.)* 


1. INSURANCE—ACCIDENT INSURANCE—CHANGE OF OCCU- 
PATION—“ENGAGED IN HUNTING.” 


Where a drug clerk’s accident insurance policy provided that, if insured 
was injured while doing any act pertaining to any more dangerous 
hazard, in which class it placed that of hunter, professional or 
amateur, the insurer’s liability should be for a less amount, and in- 
sured was shot on a hunting trip, while rowing a boat across a river 
with two companions, who were engaged in shooting ducks, the gun’s 


* Decision rendered, Sept. 13, 1915. 151 Pac. Rep. 509. 





A. & H.} Green vs. National Casualty Co. 759 


discharge being caused when a dog jumped from the. boat to retrieve 
a duck, the beneficiary of the policy could recover only for the lesser 
amount, since the accident occurred while the deceased’ was tempo- 
rarily engaged in hunting, although he himself personally was engaged 
in rowing when shot. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. 
Dig. § 530.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Engage.) 


2. INSURANCE — ACCIDENT INSURANCE — LIABILITY FOR 
FATAL INJURY. 

An accident insurance policy, providing that, if insured was injured while 
“performing temporarily or otherwise any act pertaining to any more 
dangerous: hazard or exposure,” contained a limitation of liability 
paragraph, in some only of the clauses of which, after the word 
“injury,” the words “fatal or otherwise” were used. Held, that there 
could be a recovery for a fatal accident while engaged in a more 
hazardous occupation. 


(For other cases, see Insurance, Cent. Dig. § 1165; Dec. Dig. § 453.) 
3. INSURANCE—POLICY—CONSTRUCTION. 


Though policies of insurance are construed in favor of the insured and 
most strongly against the insurer, unambiguous terms are to be under- 
stood in their plain meaning. 


(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 


4. INSURANCE — CONSTRUCTION OF POLICY — EVIDENCE — 
MANUAL REFERRED TO IN POLICY. 

Where the agent who wrote an accident insurance policy testified that he 
was such, that the manual for the classification of hazards was that 
used in the business, that it was in force and published when he wrote 
the policy, and that the manual referred to in the policy was the one 
introduced in evidence, such manual was properly admitted, since, 
where one paper refers to another for its terms, it is the same as 
though the words of the one referred to were inserted in the former. 


(For other cases, see Insurance, Cent. Dig. §§ 313, 354; Dec. Dig. § 155.) 


Department 2. Appeal from Superior Court, Spokane County; Bruce 
Blake, Judge. 


Action by Lenna E. Green against the National Casualty Company. 
Judgment for plaintiff and defendant appeals. Remanded, with directions 
to modify the judgment. 


C. E. Ellis, of Spokane, and Henry C. Walters, of Detroit, Mich., for 
Appellant. 


E. B. Quackenbush, of Spokane, for Respondent. 


MAIN, J. 

The purpose of this action was to recover on an accident in- 
surance policy the amount of indemnity claimed by the plain- 
tiff to be due thereon. The facts are as follows: The policy 
which is the foundation of the action was issued to one Oliver 
J. Green, the then husband of the plaintiff, on the 21st day of 
February, 1911. This policy provides that the provisions and 
conditions on the back thereof are made a part of the contract. 
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On the back of the policy appears the application therefor, signed 
by the insured. Paragraph 14 of this application is as follows :— 

“T understand and agree: (a) That if I contract illness or am 
injured, fatally or otherwise, after having changed my occupation 
to one classified by this company in their manual as more haz- 
ardous than that herein stated, or if I am injured while doing 
or performing temporarily or otherwise any act pertaining to any 
more dangerous hazard or exposure or occupation, the company’s 
liability shall be only for such proportion of the principal sum 
or other indemnity as the premium paid by me will purchase at 
the rate fixed by the company for such greater or more perilous 
hazard or exposure.” 


Paragraph 15 of the application provides that the insured shall 
accept the policy subject to its provisions, conditions, limitations, 
and the “company’s manual of classification of hazards.” In 
this manual, under the classification of hazards, that of hunter, 
either professional or amateur, refers to table ““X” therein. This 
table fixes the premium and indemnity for one engaged in the 
occupation of a hunter, either amateur or professional. The 
policy, together with the manual of the classification of hazards, 
automatically adjusts the amount of indemnity in accordance 
with what the insured was entitled to in the occupation in which 
he was engaged at the time of the injury. In other words, if the 
insured was injured while engaged in an occupation more haz- 
ardous than that in which he was engaged at the time the policy 
was issued, he would recover on the policy the amount of indem- 
nity which the premium paid would purchase for the more haz- 
ardous occupation. At the time the policy was issued the occu- 
pation of the insured was that of a “clerk in drug store handling 
light goods at counter.” . 

After this policy was issued the insured continued the occupa- 
tion of a drug clerk, and paid the premium provided for in the 
policy. On the 28th day of September, 1913, Oliver J. Green, 
the insured, left Spokane, Wash., where he was residing, in com- 
pany with E. E. Loffler and Floyd Loffler, for the purpose of 
making a hunting trip in the northern part of the state. The 
persons named, making up the hunting party, took with them 
their guns and dogs. After leaving Spokane, and before reach- 
ing the ranch of one Heater, near Locke, Wash., Green shot 
some birds. On September 30, 1913, Green and the two Lofflers 
went to the Pend O’Reille river, near Locke, taking with them 
guns and dogs. After reaching the river, they got into a row- 
boat, which Green rowed. While rowing across the river, one 
of the Lofflers shot a duck After the duck was shot, one of the 
dogs jumped out of the boat, and in doing so caused one of the 
guns to go off. The discharge from this gun took effect in 
Green’s body, and from the injuries received he died soon after. 

The plaintiff was the beneficiary named in the policy, and 
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she claims the right to recover for the amount of indemnity 
which the premium paid would purchase for one engaged in the 
occupation of a drug clerk. The defendant claims that the acci- 
dent which caused the death of the insured occurred while he was 
doing or performing an act pertaining to the more dangerous 
occupation of an amateur hunter. Under the plaintiff’s theory, 
the amount of recovery would be $780, with accumulations and 
interest. Under the defendant’s theory, the amount of recovery 
would be $130, with accumulations and interest. The trial court 
sustained the contention of the plaintiff, and entered findings 
and a judgment accordingly. From this judgment the defendant 
appeals. 


[1] The first question to be considered is whether, at the time 
the insured received the injury from which he died, he was 
doing or performing an act pertaining to the occupation of an 
amateur hunter. It is not claimed that his occupation, while he 
was on a vacation making this hunting trip, had changed from 
that of a clerk to that of an amateur hunter; but it is claimed 
that at the time of the injury he was performing an act per- 
taining to the more dangerous hazard of a hunter. Under the 
facts stated, it is plain that the insured, at the time of his death, 
was hunting, and that he was engaged in hunting as a mere rec- 
reation. Something is said in the respondent’s brief to the effect 
that, since he was rowing the boat at the time of the accident, he 
was not engaged in an act pertaining to hunting. But with this 
contention we cannot agree. The parties named were on a hunt- 
ing trip. The fact that one of them happened to be rowing the 
boat, and the other was doing the shooting, while they crossed 
the river, would not make one a hunter and the other not. They 
were engaged together in hunting as a mere recreation. It was 
a joint undertaking or enterprise, so to speak. 


From the excerpt quoted from the application, which became 
a part of the contract, it appears that, if the insured was injured 
while doing or performing “temporarily or otherwise any act 
pertaining to any more dangerous hazard or exposure,’’ the lia- 
bility under the policy would be only for such an amount of in- 
demnity as the premium paid would purchase at the rate fixed 
for the more perilous hazard. The case of Lane vs. General 
Accident Ins. Co. (Tex. Civ. App.) 113 S. W. 324, presents facts 
strikingly similar to those in this case. In fact, the facts there 
are almost identical. In that case the insured, at the time the 
policy was issued, was engaged in the occupation of a sheep 
farmer, and while hunting was killed by the accidental discharge 
of a gun in the hands of another. On the back of the policy 
was a provision in almost the identical language as that which 
appears on the back of the policy in the present case. It was 
there held that, since the insured was killed while hunting for 
recreation, the insurer was liable only for the amount of the 
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indemnity provided for the occupation of a hunter. It was there 
said :— 

“Deceased had not changed his occupation when he was killed, 
and was still engaged in sheep farming; but he was actually en- 
gaged in hunting deer when he was shot, and was undoubtedly 
doing an ‘act or thing pertaining’ to the occupation of hunting, 
which was classified as an occupation more hazardous than that 
of sheep farming.” 


Sustaining the principle of that case, and closely analogous 
upon the facts, are Montgomery vs. Continental Casualty Co., 
131 La. 475, 59 South. 907; Loesch vs. Union C. & S. Co., 
176 Mo. 654, 75 S. W. 621; Thomas vs. Masons’ Fraternal A. 
Ass’n, 64 App. Div. 22, 71 N. Y. Supp. 692. 

In the case of Holiday vs. Accident Association, 103 Iowa 178, 
72 N. W. 448, 64 Am. St. Rep. 170, a diametrically opposite view 
is expressed upon the terms of an accident policy in language 
almost identical with that upon which the present action is based. 
In that case the insured was killed while hunting for recreation. 
It seems to us that the holding in the Iowa case practically reads 
out of the contract that clause which provided that, if the in- 
sured was injured while doing any act or thing pertaining to any 
occupation classified as a more dangerous hazard, the liability 
should only be for such sum as the premium paid would purchase 
for such a hazard. In the case now before us we think it plain 
that the insured, at the time he was injured, was engaged in doing 
an act which pertained to a more dangerous hazard, that of 
hunting. 

[2] The next question is whether the clause in the application, 
which provides that if “I am injured while doing or performing 
temporarily or otherwise any act pertaining to any more danger- 
ous hazard or exposure,” etc., covers an injury which results in 
death. The respondent claims that the word “injury” in this 
clause only refers to those injuries which do not result in death. 
The appellant claims that the word includes all injuries, whether 
fatal or otherwise. The policy in paragraph (a) covers loss for 
bodily injuries effected through “external, violent, and accidental 
means.” In paragraph (h) there is a limitation of liability. This 
paragraph covers a number of matters. In some of the clauses 
therein, after the word “injury,” the words “fatal or otherwise” 
are used. But in the clause of this paragraph which exempts 
from injuries caused while getting on or off, or attempting to 
get on or off, any moving car, only the word “injury” is used, and 
is not followed by the term “fatal or otherwise.” In paragraph 
14 of the application, which is above quoted, it will be noted that 
in the first clause after the word “injury” the words “fatal or 
otherwise” appear. This clause covers a change of occupation. 
The clause which immediately follows is connected with the pre- 
ceding by the disjunctive “or,” and provides for an exemption or 
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limitation where the insured is injured, not after having changed 
his occupation, but while doing or performing an act pertaining 
to a more dangerous occupation. If the word “injury” here in- 
cludes only those injuries which do not result in death, then by 
a like course of reasoning the exemption in paragraph (h) from 
liability if the insured is injured while getting on or off a moving 
car would limit the liability if the insured was injured in such 
act, and the injury did not produce death, but that, if the injury 
’ produced death, then there would be no exemption or limitation, 
because the insured sustained the injury while getting on or off 
a moving car. Considering all the terms of the policy, and giv- 
ing effect to all the language used, we think the word “injury,” 
as it appears in that clause of the application which applies to 
an act pertaining to a more dangerous hazard, includes an in- 
jury which produces death, as well as one that falls short of such 
a result. 


The Circuit Court of Appeals for the Eighth Circuit, in 
85 C. C. A. 22, had before it substantially the same question. 
In that case, in one sentence of the policy it was provided that 
for injuries sustained while entering or leaving, or trying to 
enter or leave, any moving conveyance there would be no liability 
under the policy. In the next sentence of the policy it was pro- 
vided that if any injury, fatal or otherwise, was received by or 
in consequence of having been under the influence or affected by 
or resulting, directly or indirectly, wholly or partly from, in- 
toxicants and various other causes, there should be no liability. 
There the insured was injured while entering a moving car as a 
passenger. From this injury death resulted. The action was 
brought upon the policy. Speaking of the word “injuries” in the 
clause relating to entering or leaving a moving car, it was said :— 

“The contention was, and is, that all the terms of a contract 
should be given effect, and that the words ‘fatal or otherwise’ in 
the second sentence have no effect, if the word ‘injuries’ in the 
preceding sentence includes injuries that are fatal, as well as 
those that are not. The argument seems to be fallacious. The 
words ‘fatal or otherwise’ were not used to qualify or affect the 
injuries described in the former, but those specified in the latter, 
sentence, in the sentence in which they were written only. They 
were inserted in this sentence to make it clear beyond question 
that all injuries, whether fatal or otherwise, resulting from in- 
toxicants, and the other causes there specified were not covered 
by the insurance. They accomplish this purpose, and have their 
intended effect just as completely, whether the word ‘injuries’ 
in the preceding sentence is interpreted to include all injuries, 
or only those that are fatal, or those that are not fatal only. It 
is obvious that there are two classes of injuries: ‘Those that are 
fatal, and those that are not fatal. The word ‘injuries’ is a 
generic term, and it naturally includes injuries of both classes, 
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because no one of either class is not an injury. Again, the word 
is known by its associates, and by the sense in which it is used in 
other parts of the same contract, or in similar agreements. ‘The 
first sentence of the policy reads that the company ‘hereby insures 
the person whose name is entered upon the stub of this ticket 
* %* * against loss of time resulting from bodily in- 
me. ** 

After referring to other provisions of the policy, upon this 
branch of the opinion concludes :— 

“And under the rule ‘noscitur a sociis,’ and by the natural and 
obvious signification of the word, the injuries sustained while 
trying to enter or leave any moving car seem to mean both those 
which prove fatal and those which do not.” 

[3] Upon this question, in American Accident Co. vs. Carson, 
99 Ky. 441, 36 S. W, 169, 34 L. R. A. 301, 59 Am. St. Rep. 473, 
the Court of Appeals of Kentucky takes the opposite view upon 
the provisions of a policy which are somewhat similar. Under 
the terms of the policy in the present case it is reasonably obvious 
that the word “injury,” as applied to the insured getting on or 
off a moving car, includes not only injuries which fall short of 
producing death, but also those resulting fatally, and that, the 
word “injury” in that clause of the application which refers to 
the doing or performing of an act pertaining to any more dan- 
gerous hazard includes, not only nonfatal, but also fatal, injuries. 
It was not the evident purpose of the policy to limit the liability 
for an injury which did not produce death, and yet not limit the 
liability if the injury did produce death. In thus construing the 
policy, we are not unmindful of the rule that policies of insur- 
ance are construed in favor of the insured, and most strongly 
against the insurance companies. Starr vs. Aitna Life Ins. Co., 
41 Wash. 199, 83 Pac. 113, 4 L. R. A. (N. S.) 636. But this 
rule should not be permitted to have the effect to make a plain 
agreement ambiguous, and then interpret it in favor of the in- 
sured. Contracts of insurance, like other contracts, are to be 
construed according to the sense and meaning of the terms which 
the parties have used, and, if they are clear and unambiguous, 
their terms are to be taken and understood in their plain and ordi- 
nary meaning. Imperial Fire Ins. Co. vs. Coos County, 151 
U. S. 452, 14 Sup. Ct. 379, 38 L. Ed. 231; Standard Life & A. 
Ins. Co. vs. McNulty, 157 Fed. 224, 85 C. C. A. 22. 

[4] The respondent contends that the manual of hazards was 
not properly admitted in evidence, because it was not shown that 
it had been adopted by competent authority. The agent who 
wrote the policy for the insured in this case testified that he was 
the agent of the company, that the manual for the classification 
of hazards was the manual used in the business, that it was in 
force at the date of the execution of the policy, that it was pub- 
lished at the time that he wrote the policy, and that the manual 
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of hazards referred to therein was the one introduced in evidence. 
As already stated, it appears in the application that the policy 
was accepted, subject to the company’s manual of classification of 
hazards. The testimony of the agent identified the manual intro- 
duced in evidence as the one referred to in the contract. The 
manual was properly introduced in evidence. The language of 
the general rule, as stated in 9 Cyc. 582, is that :— 

“Where one paper refers to another for its terms, it is the 
same as though the words of the one referred to were inserted in 
the former.” 


The cause will be remanded, with direction to the superior 
court to modify the judgment in accordance with the views 
herein expressed. 

Morris, C. J., and Fullerton and Ellis, JJ., concur. 


KEEN vs. CONTINENTAL CASUALTY CO. (No. 29435.)* 


(Supreme Court of Iowa.) 


1. INSURANCE — ACCIDENT INSURANCE — PROVISION OF 
POLICY—EFFECT. 

Where an accident insurance policy specifically provided that, if an in- 
jury resulted in hernia, the recovery should be but one-quarter 
of the amount otherwise payable, notwithstanding other provisions 
of the policy, and it was the beneficiary’s contention that the insured’s 
death resulted from hernia caused by an accident, the court’s action 
in limiting recovery to one-quarter of the face of the policy was 
proper. 

(For other cases, see Insurance, Cent. Dig. §§ 1309, 1316, 1317; Dec. 
Dig. § 530.) 


2. INSURANCE—ACCIDENT INSURANCE—CAUSE OF DEATH— 
SUFFICIENCY OF EVIDENCE. 

In an action on a policy of accident insurance, evidence held sufficient to 
support finding that deceased was not suffering from hernia before 
the accident, and that disease or bodily infirmity was not a cause of 
the death. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


4. INSURANCE—ACCIDENT INSURANCE—INSTRUCTIONS. 


In an action on an accident policy, the court instructed that it provided 
for payment if insured should receive personal bodily injury through 
external, violent, and accidental means, if the injury was not in con- 
sequence of any bodily disease or infirmity; that the defendant con- 
tended that before the accident the insured was afflicted with hernia, 
which developed into strangulated hernia, and that such smaller hernia 
contributed to causing the strangulated hernia and the insured’s death, 


* Decision rendered, Oct. 4, 1915. 154 N. W. Rep. 409. 
Vol. XLVI—51. 
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and that the accident was not the sole cause of the death; that the 
burden of proof was on plaintiff to establish that the insured re- 
ceived the injury indemnified against by the policy; that, if the death 
of the insured was contributed to by any bodily defect existing before 
the accident, verdict should be for defendant; that, if the insured 
suffered an accidental injury which aggravated a bodily defect and 
contributed with it in causing insured’s death, verdict should be for 
defendant; that whether the accident in question was the proximate 
cause of the death was for the jury; that they should consider the 
condition of the insured prior to the accident and afterwards; and 
that, if insured was free from hernia when applying for the policy, 
if he suffered an accidental injury, and the death resulted necessarily 
from such injury, plaintiff could recover. Held, that the charges 
were as favorable to defendant as it could ask. 


(For other cases, see Insurance, Cent. Dig. §§ 1556, 1771-1784; Dec. 
Dig. § 669.) 


j Appeal from District Court, Pottawattamie County; Thomas Arthur, 
udge. 


I. N. Flickinger, Geo. S. Wright, and Clifford Powell, all of Council! 
Bluffs, for Appellant. 

Saunders & Stuart, of Council Bluffs, and M. P. Cornelius, of Chicago, 
Ill., for Appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


COURT OF APPEALS OF KENTUCKY. 


GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
LIMITED, 


vs. 


STRATTON.* 


1. INSURANCE—BURGLARY POLICY—ACTIONS—DEMURRER. 


Where a burglary policy was conditioned to indemnify for direct loss by 
burglary of money in current use and uncanceled stamps, in con- 
sequence of felonious abstraction from a safe after entry effected by 
the use of tools or explosives thereupon, and for direct loss by 
damage to such safe, a petition setting forth that the safe was broken 
into and robbed, that stamps and money were taken therefrom, and 
that the burglars also drilled into and damaged the safe, is good as 
against a demurrer. 

(For other cases, see Insurance, Cent. Dig. §§ 1575-1580, 1584-1586, 1592, 
1598; Dec. Dig. § 629.) 


3. INSURANCE — BURGLARY INSURANCE — ACTIONS — EVI- 
DENCE. 


In an action on a burglary policy, limited to loss suffered when a safe 
should be opened by tools or explosives, evidence held to warrant a 
verdict for plaintiff. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 


4. INSURANCE — BURGLARY INSURANCE — MISREPRESENTA- 
TION. 


A representation in a burglary policy that the insured had never suffered 
a loss through burglary is not false, though a money order book had 
been previously lost or stolen; it not appearing that any entry in the 
building or safe had been made. 


6. INSURANCE — BURGLARY INSURANCE — INSURABLE IN- 
TEREST. 


Where a burglary policy was conditioned to indemnify for loss of money 
or stamps belonging to the insured, or held by him in trust or on 
commission, a postmaster has such insurable interest in government 
stamps, for which he is required to account, that he may recover on 
the policy for their loss. 


(For other cases, see Insurance, Cent. Dig. §§ 139-157, 177; Dec. 
Dig. § 115.) 


Appeal from Circuit Court, Ohio County. 

Action by T. Wade Stratton against the General Accident, Fire & 
Life Assurance Corporation, Limited. From a judgment for plaintiff, 
defendant appeals. Affirmed. 


* Decision rendered, Sept. 28, 1915. 178 S. W. Rep. 1060. 
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Likens & Crowe, of Hartford, for Appellant. 
Heavrin & Kirk, of Hartford, for Appellee. 


Nunn, J. 

The appellee, Stratton, was postmaster at Cromwell, in Ohio 
County, and held a policy of burglary insurance with appellant 
company for $300 on an iron safe and contents situated in the 
post office. Stratton claimed that the safe was broken into one 
night in December, 1912, while the policy was in force, and 
postage stamps, money order funds, and cash items to the extent 
of $565.27 were stolen therefrom, and the safe damaged to the 
extent of $36, making a total loss of $601.27. Appellant refused 
to pay any part of this loss, except $36 for injury to the safe. 
Suit was then brought, and the jury returned a verdict for $300, 
the face of the policy. 

[1] On this appeal the appellant contends that its demurrer 

to the petition should have been sustained, and that there was no 
evidence to support the verdict. Other errors are urged, but with 
less insistence. By the terms of the policy the insurance is— 
“for direct loss by burglary or larceny of money in current use, 
uncanceled United States Government post office or revenue 
stamps, * * * after entry into such safe by such burglars, 
effected by the use of tools or explosives directly thereupon, and 
for direct loss by damage caused to said * * * safe * * * 
by such burglarious injury (or any attempt thereat), in the total 
sum of $300.” 

What are termed special agreements are then stated in the 

policy in finer print. The effect of these special agreements is to 
further limit liability of the company, and, among other things, 
they provide against liability for loss of money unless it belongs 
solely to the insured, and for loss of stamps unless they belong to 
the assured or are held by him in trust or on commission. The 
petition sets forth that on the night in question— 
“the same safe named and described in said schedule, which was 
situated in the post office * * * was broken into and robbed, 
and the following property was feloniously taken therefrom: 
[The property is then described as United States postage stamps, 
postal funds, and money order funds; the amount of each item 
specified, totaling $565.27.] That the burglars also drilled into 
and damaged his safe, worth $36, making the total loss sustained 
by this plaintiff in the sum of $601.27.” 

The allegations that the safe was broken into and robbed, and 
that the burglars drilled into and damaged his safe, and that the 
contents were feloniously taken therefrom, in our opinion, are 
sufficient to bring the claim within the provisions of the policy, 
and, on demurrer, render the company liable because of its con- 
tract of insurance against loss after entry into the safe by the 
use of tools or explosives. To say that it was broken into and 
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drilled into necessarily means that the entry was accomplished by 
use of explosives or tools. 

[2] When the demurrer was overruled, appellant answered, 
and says :— 

“Entry was not made into the safe by the use of either tools 
or explosives.” 


This negative averment was denied in appellee’s reply, and the 
statement is there further made that :-— 

“Burglars did drill into said safe, and also managed, in some 
way, to work the combination of the safe after it had been drilled 
into, and took from the safe the property named,” etc. 


On the issue thus joined as to the means by which entry into 
the safe was effected, the court instructed the jury that they could 
not find for the plaintiff, unless they believed that the entry was 
made into the safe “by the use of tools or explosives directly 
applied thereto.” Necessarily, a verdict rendered under this in- 
struction and on the issues so joined is sufficient to cure the defect 
in the petition, even if it be admitted that it is defective. But 
appellant insists upon a contrary conclusion, and relies upon the 
case of Hall vs. Huffman, 159 Ky. 72, 166 S. W. 770. In that 
case a verdict and judgment was rendered against the petitioner, 
and, as there said, on her appeal, the verdict could not be held to 
cure the defect in her petition, because the verdict was adverse 
to her. In the case at bar the verdict was for the petitioner. 

[3] Appellant says that there was no evidence “that any 
burglar’s tools could have effected the opening of the safe,” and 
calls attention to the fact that the combination lock was not in- 
jured. The evidence shows that, when appellant went into the 
post office on the morning after the burglary, he found that some 
one had broken into the building through a window, and that two 
holes had been bored into the top of the iron safe. A drill bit 
was left in one of the holes. The safe door was open, and the 
contents gone. The drill holes went through the iron casing and 
to some extent into the asbestos lining. Whether by means of 
these holes the combination lock was or could be reached by the 
burglars, or in fact the precise method of their entry into the 
safe, the evidence does not show. The appellant argues that the 
safe was either left unlocked by appellee when he left the store 
that night, or else after locking it, he failed to turn the combina- 
tion, and that after the burglars had drilled the two holes they 
discovered that the combination was not turned, and then they 
opened the door, without having to use tools or explosives on 
the door. The only evidence as to the safe being locked was that 
given by the appellee. He said that it was his custom to lock the 
safe every night when he left the store, and because of the 
custom he felt sure he had done so on the night in question, 
although he did not remember the fact. This, however, is scme 
evidence that the safe was locked; that holes were drilled in the 
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safe is more evidence that the door was locked. The jury found 
as a matter of fact that the safe was entered by means of tools 
or explosives, and we are of the opinion that the evidence is 
sufficient to warrant that finding. 

[4] Appellant argues that the policy was procured by fraud or 
misrepresentation, in that he stated in his application that he had 
never suffered loss through burglary. Appellant did not offer 
any instruction on this proposition, and we do not believe there 
was any evidence upon which to base such an instruction anyhow. 
It appears that several years prior thereto a money order form 
book was mislaid or stolen. There is no evidence that either 
the safe or store was broken into, and there is no pretense that 
the money order form book was taken from the safe, or as a 
result of burglary. 

[5] Another ground for a new trial is misconduct of the jury 
in taking to the jury room the petition and exhibits attached 
thereto. Appellant’s attorneys filed an affidavit saying that this 
was done without their consent. The affidavit is not referred 
to or made a part of the bill of exceptions. Therefore it does 
not appear from the bill of exceptions whether these papers were 
with the jury, or, if so, upon what condition they had them. In 
other words, if there was error of the court or jury in this matter, 
the record does not show it. 

[6] Appellant insists that the Federal Government was the 
owner of the postage stamps and money order funds, and that, 
therefore, Stratton, the postmaster, did not have an insurable in- 
terest, and cannot recover for their loss. The postmaster was 
charged with these stamps and funds by the Government, and is 
held accountable therefor. The policy specially provides for $300 
insurance “on money and uncanceled United States Government 
post office and revenue stamps,” and liability is recognized if 
they “are held by him in trust, or on commisson, or sold and 
not removed.” In view of these facts, we are of the opinion that 
the postmaster had an insurable interest, and the policy recog- 
nized this fact. 

For these reasons, the judgment is affirmed. 





Le Blanc vs. Standard Ins. Co. 


SUPREME JUDICIAL COURT OF MAINE 


LE BLANC 
vs. 


STANDARD INS. CO.* 


1. INSURANCE — INDEMNITY INSURANCE — CONTRACTS —- 
CONSTRUCTION. 

A policy, insuring an owner of an automobile against loss for damages 
for bodily injuries accidentally sustained by any person from the use 
of the automobile, bound assured to give immediate written notice of 
an accident and of any claim on account thereof. Assured on the 
day of an injury to a third person notified the local agent of insurer 
thereof, and the local agent replied that he would take care of him 
and that attorneys would see him. The attorneys obtained informa- 
tion from assured, and at the trial of the action against assured the 
attorneys appeared for him. Held, that the stipulation as to notice 
was waived by the local agent and the attorneys, as they had a 
right to do, under Rev. St. c. 49, § 93, though the policy declared that 
no provision thereof should be waived, except by written indorsement 
signed by the secretary. 

(For other cases, see Insurance, Cent. Dig. §§ 1382-1390, 1405; Dec. 
Dig. § 558.) 


2. INSURANCE — AGENTS — AUTHORITY—STATUTORY PRO- 
VISIONS. 

The purpose of Rev. St. c. 49, § 93, providing that agents of insurance 
companies shall be regarded as in the place of the companies in all 
respects regarding any insurance effected by them, is to enable policy- 
holders to deal with the agents with whom alone they ordinarily 
transact business, and an insurance company is bound by the acts of 
its local agent procuring a policy, done after liability was incurred 
thereon, though the company had not conferred authority on the 
agent to perform the acts. 


(For other cases, see Insurance, Cent. Dig. § 947; Dec. Dig. § 373.) 


Report from Supreme Judicial Court, Androscoggin County, at Law. 
Action by Alfred Le Blanc against the Standard Insurance Company. 
Cause reported to the Supreme Judicial Court. Judgment for plaintiff. 


Argued before Savage, C. J., and Spear, King, Bird, Haley, and 
Hanson, JJ. 


McGillicuddy & Morey and Harry Manser, all of Lewiston, for 
Plaintiff. 
White & Carter, of Lewiston, for Defendant. 
SavaceE, C. J. 
On December 2, 1912, an automobile, owned by the plaintiff, 
and driven by his brother Philip, collided with a team driven by 
one Littlefield, as a result of which Littlefield was injured and 


* Decision rendered, Sept. 7, 1915. 95 Atl. Rep. 284. 
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afterwards died. On March 14, 1913, suit was brought by 
Littlefield’s administrator against the plaintiff to recover the 
damages sustained by Littlefield, on account of negligence in the 
operation of the automobile. ‘The case was tried at the April 
term of this court in Androscoggin County, and plaintiff recovered 
a verdict and judgment, which afterwards was satisfied by this 
plaintiff by paying the sum of $2,533.27. At the time of the 
accident this plaintiff held a policy in the defendant company, 
issued by its local agent, Harvey, at Lewiston, indemnifying him 
“against loss from the liability imposed by law upon him for 
damages on account of bodily injuries, including death at any 
time resulting therefrom, accidentally sustained by any person 
or persons, by reason of the maintenance or use of” the auto- 
mobile in question. This action is brought upon that policy to 
recover the amount paid by the plaintiff in satisfaction of the 
Littlefield judgment, and comes to this court upon report. 

By the terms of the policy, the insurance was made subject 
to certain conditions, among which are the following :— 

“This policy does not cover loss from liability on account of 
such injuries (including death) caused or suffered by reason of 
the maintenance or use of such automobile * * * while 
used for any purpose other than as specified in item 3 of said 
declarations,” and “The assured upon the occurrence of an acci- 
dent shall give immediate written notice thereof, with the fullest 
information obtainable, to the company at its home office, Detroit, 
Michigan, or its duly authorized agent. He shall give like notice, 
with full particulars, of any claim made on account of such 
accident. If, thereafter, any suit is brought against the assured, 
he shall immediately forward to the company every summons or 
other process served on him.” , ‘ 

Item 3 of the declaration, referred to in the first of the fore- 
going conditions provides that :— 

“The purposes for which the above-described automobiles are 
to be used are private and pleasure purposes and all ordinary 
business uses for which automobiles are suitable.” 


In the brief statement under its plea. of the general issue, the 
defendant set up. the following defenses: (1) That at the time of 
the accident the automobile was not being used for any purpose 
specified in item 3 of the declaration, but was used by Philip 
Le Blanc in the business of Lewiston Steam Dye House; (2) that 
the assured did not give notice to the company in writing of any 
claim made on account of said accident; and (3) that after suit 
was brought against the assured on account of said accident, the 
assured did not forward to the company the original summons 
and other papers served on him in the Littlefield suit. No other 
issues are of importance. 

The case shows that the plaintiff d'd not give written notice to 
the company, but that on the day of the accident the plaintiff told 
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Harvey, the local agent, that an accident had happened to his car, 
and Harvey replied that he would take care of him; that Oakes, 
Pulsifer & Ludden, attorneys, would see him. 


It further appears that Harvey, the agent, on the day of the 
accident, made out a full and particular report of the accident 
upon the company’s blank, and forwarded it to Mr. Kemp, the 
company’s Boston resident manager, who had countersigned the 
policy; Kemp on the next day placed the matter in the hands of 
Dickson & Knowles, Boston attorneys, for investigation; they 
at once communicated by telephone with Oakes, Pulsifer & 
Ludden, and asked them to look the matter up. On the same day 
Mr. Pulsifer went to the plaintiff and asked, and was told, how 
the accident happened, the details of which he reported to 
Dickson & Knowles. A week later Harvey told the plaintiff to 
turn over to Mr. Pulsifer any paper that might be served on him. 
When the summons in the Littlefield suit was served on the plain- 
tiff, he did not forward it to the company, but he testifies that he 
gave it to Mr. Pulsifer. At the trial of the Alfred Le Blatic case, 
Oakes, Pulsifer & Ludden appeared in defense for Mr. Le Blanc. 
And we think they were justified in supposing that they had 
authority to do so from this defendant. Not only did Dickson & 
Knowles ask Oakes, Pulsifer & Ludden to investigate the ac- 
cident, but they directed them to have the statements of the 
various witnesses reduced to writing and signed by them; that 
is, to do the usual professional work in preparation for a possible 
trial. And at the same time they directed them to continue tlteir 
efforts to bring about some satisfactory settlement. Efforts were 
made by Mr. Pulsifer to effect a compromise, which he reported 
to Dickson & Knowles. ‘The correspondence of the Boston at- 
torneys and of the company’s home office shows that Oakes, 
Pulsifer & Ludden were recognized as the local attorneys. We 
allude to this only because the defendant company now claims 
that their appearance in the Littlefield suit in its behalf was with- 
out authority from it. But in our view of the case, as will be 
shown hereafter, it is not material to this plaintiff whether Oakes, 
Pulsifer & Ludden had specific authority from the defendant 
company or not. 

[1] We now take up several defenses offered in this suit. The 
contention that at the time of the accident the automobile was 
being used for a purpose excluded from the terms of the policy 
is not supported by the evidence. The contention that the plain- 
tiff did not give notice of his claim to the company in writing 
is sufficiently answered. by saying that the requirement was 
efiectually waived by .what was said and done by Harvey, the 
Boston attorneys, and the company, for a period of four months, 
before the Littlefield suit was commenced, as we have indicated. 
‘hey had power to waive the requirement that.the notice should 
be given in writing, and that it should be sent to the home office, 
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notwithstanding the provision in the policy that “no condition or 
provision of this policy shall be waived or altered except by 
written indorsement, signed by the secretary.” R. S. c. 49, § 93; 
Day vs. Dwelling House Ins. Co., 81 Me. 244, 16 Atl. 894. 

[2] But the third point in defense is strenuously urged. The 
policy required the plaintiff to forward the summons served on 
him to the home office. He did not do so. He says he gave it, 
as Harvey directed, to Mr. Pulsifer. The decisive question is: 
Is the company bound by the direction which Mr. Harvey gave? 
If so, the plaintiff has done all that the law required him to do, 
and is entitled to recover. If not, the plaintiff has failed to per- 
form a condition precedent to the right to maintain a suit. And 
the answer to the question must be sought in the statute. 

The statute relied upon by the plaintiff is section 93 of chapter 
49 of the Revised Statutes, which provides, among other things, 
that the agents of insurance companies “shall be regarded as in 
the place of the company in all respects regarding any insurance 
effected by them.” Other clauses of the statute, which we cite 
merely to show the scope and purpose of it, are :-— 

“The company is bound by their knowledge of the risk and of 
all matters connected therewith,” and “Omissions and misdescrip- 
tions known to the agent shall be regarded as known by the com- 
pany, and waived by it as if noted in the policy.” 

All these provisions were first enacted in chapter 156 of the 
Laws of 1870, and have remained unchanged in the several 
révisions since. 

The language of this statute is most comprehensive, and we 
think it was intended to be so. The statute itself seems to place 
no limits. The simple purpose of the statute is that those seeking 
insurance and those afterwards halding policies may as safely 
deal with the agents, with whom alone they ordinarily transact 
their business, as if they were dealing directly with the companies 
themselves. While most of the decided cases in which this 
statute has been construed involved the agent’s knowledge of the 
risk, or of the insured’s title, before issuing the policy, it is certain 
that statutory provision is not limited to acts alone, or knowledge 
obtained, by the agent before the policy is issued. Thus it was 
held in Farrow vs. Cockran, 72 Me. 309, that an alteration made 
by an agent in the policy itself after it was issued was binding 
on the company; and in Packard vs. Dorchester Mutual F. Ins. 
Co., 77 Me. 149, that an agent’s consent to alterations in the 
property, though in contravention of the terms of the policy, was 
binding; and in Day vs. Dwelling House Ins. Co., 81 Me. 248, 
16 Atl. 894, that an agent could in effect waive the filing of proof 
of loss within the required time, although the policy declared 
that no act of any agent, except the president or secretary, should 
be construed as a waiver; and in the same case that the statute 
applies to all agents of insurance companies, including those 





Misc.] Le Blanc vs. Standard Ins. Co. 775 


appointed to investigate the circumstances of fires and to adjust 
losses; and Frye vs. Equitable Life Assurance Society, 111 
Me. 287, 89 Ati 57, that the company is bound by the agent’s 
waiver of the provision in a policy requiring its return within 
six months after default in payment, in order to secure a new 
paid-up policy for a specified amount. These cases all relate to 
dealings with agents on business relating to the insurance after 
the policies were issued, and in one case, at least, after the loss 
had occurred. 

There is no limitation in the statute, and we perceive none in the 
reason of the thing. The statute recognizes what common ex- 
perience teaches. Men commonly do all their insurance business 
with agents—agents appointed by the companies. They have 
no direct dealings with the companies. They go to the agents on 
matters of occupancy, alteration, and assignment. They go to the 
agents when losses have occurred, and pursue the steps pointed 
out by them in proving the losses. To the insured the agent is 
for all practical purposes the company. Good public policy then 
requires that the companies that appoint these agents and hold 
them out as their representatives shall be bound by what they 
do, and that if an agent acts without authority, or in excess of 
authority, his principal should bear the consequences, rather than 
the insured, who trusted him. The statute was enacted to give 
effect to that policy. Such has been the tenor of decisions 
hitherto, and such we think was the legislative intent. The statute 
is best construed by interpreting it just as it reads. The agent 
stands “in the place of the company,” is the company “in all 
respects regarding any insurance effected by them.” 

A study of the history of another insurance statute tends to 
confirm our view. By section 22 of the same chapter 49, it is 
provided that :— 

“An agent authorized by an insurance company, whose name 
is borne on the policy, is its agent in all matters of insurance; 
any notice required to be given to said company or any of its 
officers, by the insured, may be given to such agent.” 

Even in its present form, it covers some of the same matters, 
in the same way, as are provided for in section 93, which we have 
been considering. And both sections have been referred to, some- 
times indiscriminately, as the source of the binding effect given 
to the acts of agents. But in its original form, Laws of 1861, 
c. 34, § 2, the section contained the following language :— 

“All acts, proceedings and doings of such agent with the in- 
sured, shall be as binding upon the company as if done and per- 
formed by the person specially empowered or designated there- 
for by the contract.” 


This language is even more comprehensive and sweeping than 
that in the act of 1870, now section 93. It can scarcely be doubted 
that, under such a statute as this, this defendant would be bound 
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by the act of Harvey, directing the plaintiff to give any summons 
when served to Oakes, Pulsifer & Ludden. The language of the 
act of 1861 remained unchanged through the several revisions 
until that of 1903 when the clause we have quoted was omitted 
in the final enactment. No amendment was made in terms. But 
the commissioner of that revision, Mr. Morrill, in his report to 
the Legislature expressed the opinion that the clauses in section 21 
(now 22) were in effect repeated in and fully covered by the later 
section, 90 (now 93), and recommended that they be omitted 
from the statute. And we think it is fairly inferable that the 
Legislature, by adopting the recommendation, approved the in- 
terpretation of the commissioner to the effect that the sweeping 
language in the earlier section was virtually embodied in the later. 

The question is not whether Harvey had authority to employ 
attorneys for the company, and to direct the plaintiff to give them 
the summons when served. It may be conceded that he had not. 
The question is whether, when Harvey did direct the plaintiff to 
give the summons to them, the company, by force of the statute, 
is bound by it. We think it is. Surely, if the plaintiff had gone 
to the company’s home office, and had there been told, “We will 
take care of you; if any papers are served give them to Jones,” 
the company could not afterwards complain because the sum- 
mons was not forwarded to the home office. No more can it, 
when the direction was given by its agent, who is to be regarded 
as in its place “in all respects” regarding the insurance. 

The entry will be :-— 

Judgment for plaintiff for $2,533.27, and interest from 
October 5, 1914. 


————oe@——__—_—__ 


SUPREME COURT OF NEW YORK. 


APPELLATE TERM. SECOND DEPARTMENT. 


ORLANDO 
vs. 


GREAT EASTERN CASUALTY CO. (No. 220,)* 


2. INSURANCE—BURGLARY INSURANCE—MODE OF LOSS— 
QUESTION FOR JURY. 

In an action on a policy of burglary insurarce, the question whether the 
loss of certain articles wes caused by theft held for the jury under the 
evidence. 

(For other cases, see Insurance, Cent. Dig. §§ 1556, 1732-1770; Dec. 
Dig. § 668. 


* Dec'sicn rendered, September, 1915. 155 N. Y. Supp. 20. 
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3. INSURANCE—BURGLARY INSURANCE—NOTIFICATION: OI 
LOSS—SUFFICIENCY OF EVIDENCE. 

In an action on a policy of burglary insurance, evidence held sufficient, in 
absence of contradiction, to justify finding that there was a compli- 
ance with the condition of policy as to immediate notification of loss. 


(For other cases, see Insurance, Cent. Dig. §§ 1555, 1707-1728; Dec. 
Dig. § 665.) 
4. INSURANCE—CONSTRUCTION OF POLICY. 


In determining whether the evidence was sufficient to justify a finding 
that assured had complied with a provision of a policy of burglary 
insurance requiring notice of loss to be given immediately, the court 
was obliged to give a liberal construction to the word “immediately.” 


(For other cases, see Insurance, Cent. Dig. §§ 1328-1336; Dec. Dig. § 539.) 


6. INSURANCE—BURGLARY INSURANCE—ACTION ON POLICY 
—EVIDENCE. 

In an action on a policy of burglary insurance requiring that insured 
notify the police department of any loss, plaintiff's wife was 
erroneously not permitted to testify whether she had previously had 
any official business, as with a detective, with one wearing a shield, 
who called at the house after the burglary. 


(For othef cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683-1685; 
Dec. Dig. § 654.) 


Appeal from Municipal Court, Borough of Brooklyn, First District. 
Action by Nicholas Orlando against the Great Eastern Casualty Com- 
pany. Judgment for defendant, and plaintiff appeals. Reversed. 


Argued September term, 1915, before Benedict, Maddox, and 
Crane, JJ. 


Francis B. Mullin & Bro., of New York City, for Appellant. 
Joseph L. Prager, of New York City, for Respondent. 


BENEDICT, J. 

Appeal from judgment of the Municipal Court of the city of 
New York, borough of Brooklyn, First District, rendered 
December 15, 1914, dismissing plaintiff's complaint without 
prejudice, and with costs. ‘The action was on a policy of bur- 
glary insurance. 

[1] This is an appeal from a judgment of nonsuit, and the 
plaintiff is therefore entitled to have the testimony given in his 
behalf taken as true, and must be given the benefit of all favorable 
inferences that can be drawn therefrom. Plaintiff sues upon a 
policy of burglary insurance to recover the amount of a loss 
alleged to have been sustained by burglary. The loss is claimed 
to have occurred at plaintiff’s residence, 274 St. Johns. place, 
borough of Brooklyn, New York City, on or about December 10, 
1913. ‘Two questions are involved: (1) Whether the plaintiff 
gave sufficient prima facie proof that the loss was one covered by 
the policy. (2) Whether plaintiff sufficiently showed compliance 
with the condition of the policy requiring notice of the loss to 
the defendant and to the proper police authorities. 
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[2] 1. With respect to the first question, the plaintiff did, in 
my opinion, give sufficient evidence to have required the sub- 
mission to the jury, had the case been tried before a jury, of the 
question whether the loss was the result of burglary, theft, or 
larceny, against which the policy insured the plaintiff. There 
was direct testimony that the articles claimed to have been stolen 
were in a bureau draw in plaintiff’s apartment when he and 
his wife left, and that two days later, when the wife returned, 
the drawers in the bureau and sideboard were found open, the 
drawer in question “mussed up,” and the articles missing. The 
dismissal was not based by the trial justice upon failure to sus- 
tain the burden of proof on that question, but such alleged failure 
is urged by the respondent here as ground for sustaining the 
dismissal. 

[3] 2. The other question involves a consideration of the 
terms of the policy. It is provided :— 

“Immediately upon discovery of any loss the assured shall 
telegraph notice at the company’s expense to the office where the 
policy was countersigned and the home office of the company, 
also give immediate notice at the office of the proper police 
authorities.” 

It is also provided that :— 

“No suit for recovery hereunder may be brought until ninety 
days after the assured has fully complied with all the require- 
ments of this policy.” 

It was therefore essential for the plaintiff to prove the giving of 
notice to the defendant and the police authorities, or else to show 
a waiver by defendant of these requirements. The loss occurred 
while plaintiff was in Maine, and it was discovered by his wife 
on December 12th, according to her testimony. No duty rested 
upon the wife to give notice, as she was not the assured. Until 
the plaintiff himself learned of the transaction, there was no one 
bound to give any notice. Plaintiff’s wife wrote him concerning 
the loss, and received an answer from him. ‘Thereafter she 
notified Mr. Wetmore, the agent through whom the policy was 
taken out, and the police department, both by telephone. Plaintiff 
returned to town on December 23d. 

Notice of a loss under the policy was given to defendant in a 
letter of Mr. Wetmore, dated December 26th, and received by 
defendant on December 27th. This letter contained no informa- 
tion as to the date of loss or any other particulars. In answer 
the defendant sent a blank form for proof of loss to Mr. Wet- 
more. The proof of loss, undated, was apparently received by 
defendant on January 13, 1914. It gave the date of loss as 
December 10, 1913, and of notice to the police about December 
15th. On January 15, 1914, defendant wrote to Mr. Wetmore, 
rejecting the claim on the sole ground that there was no evidence 
of theft or burglary, except that the articles were missing. There 
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was also some evidence that, prior to the letter of December 26th, 
Wetmore notified the company of the loss by telephone. 

[4] While the evidence is very slim in support of the plaintiff’s 
claim of due compliance with the condition of the policy above 
referred to, I am of the opinion that there was, perhaps, in the 
absence of contradictory evidence, enough to justify an inference 
of fact that there was a compliance, especially in view of the 
liberal construction which we are obliged to give to the word 
“immediate” in the clause in question. See Trippe vs. Provident 
Fund Society, 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 
37 Am. St. Rep. 529; Ewing vs. Commercial Travelers’ Mutual 
Accident Association, 55 App. Div. 241, 66 N. Y. Supp. 1056; 
Will & Baumer Co. vs. Rochester German Insurance Co., 
140 App. Div. 691, 125 N. Y. Supp. 606. 

[5,6] I think that plaintiff did not have, in some respects, a 
fair opportunity to present his case. I think the trial justice was 
in error in refusing to permit plaintiff’s wife to testify as to the 
telephone notice to the police department, and as to her inter- 
views with a detective or detectives, and in striking out her an- 
swers to various questions with respect thereto. While, in this 
state, a witness may not, usually, at least, testify to a conversation 
with a particular person over the telephone, unless the voice of 
such person was recognized by the witness, yet when a person in 
the ordinary way calls up a city department, like the police de- 
partment, to give notice of some fact, I think the giving of such 
notice may be proved by the testimony of the person giving it. 
With respect to the detective, it was shown that some one wear- 
ing a shield called; but the plaintiff’s wife was not permitted to 
show what she had previously known of this person. The rulings 
on pages 82 and 83, sustaining objection to the questions as to 
whether plaintiff’s wife had previously had any official business, 
or any business, with him, were erroneous. I think that justice 
requires a new trial. 

Judgment reversed, with costs of this appeal to appellant, and 
a new trial ordered. 

Maddox and Crane, JJ., concur. 
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GIBSON vs. GEORGIA LIFE INS. CO. (No. 6112.)* 
(Court of Appeals of Georgia.) 


INSURANCE—ACCIDENT INSURANCE—AUTOMOBILES—“POR- 
TION OF THE ROADBED’—‘IMPEDIMENT.” 

There was no error in sustaining the demurrer to the plaintiff’s petition. 

(a) The curbing or curbstone of a street is such a “portion of the road- 
bed” and such an “impediment consequent upon the condition thereof” 
as to preclude one whose automobile has been damaged by collision 
therewith from recovering therefor upon a policy insuring the auto- 
mobile against loss or damage “caused solely by collision with 
another object, either moving or stationary,” but “excluding * * * 
all loss or damage caused by striking any portion of the roadbed or 
any impediment consequent upon the condition thereof.” 

(For other cases, see Insurance, Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, First and Second Series, 
Impediment.) 


Error from City Court of Macon; Robert Hodges, Judge. 
Action by O. C. Gibson against the Georgia Life Insurance Company. 
There was a judgment for defendant, and plaintiff brings error. Affirmed. 


Robt. W. Barnes, of Macon, for Plaintiff in Error. 
Harris & Harris, of Macon, for Defendant in Error. 


+ Decision rendered, Sept. 9, 1915. 86S. E. Rep. 335. Syllabus by the 
Court. 





ore 


LARRABEE vs. TITLE GUARANTY & SURETY CO.* 


(Supreme Court of Pennsylvania.) 


1. PRINCIPAL AND SURETY—SURETY COMPANY BOND—- 
DISCOVERY OF FRAUD. 


Where a surety company bond, given to secure a corporation against loss 
through the dishonesty of its officials, provides that there shall be 
liability for loss only if discovered during the term of the bond, or 
within three months thereafter, and immediate notice be given the 
company, failure to discover the dishonesty of the bonded officials 
is not excused by the fact that they conspired together to conceal 
their fraud. 


(For other cases, see Principal and Surety, Cent. Dig. §§ 298-301; Dec. 
Dig. § 121.) 

2. PRINCIPAL AND SURETY—SURETY COMPANY BOND—SUB- 
MISSION OF CASE. 


Where, in such case, the bonded officials conspired during the term of 
the bond to commit embezzlement, and this was not discovered until 


* Decision rendered, July 3, 1915. 95 Atl. Rep. 416. 
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after expiration of the time stipulated in the bond, and no notice 
thereof was given to surety company by the corporation obligee, and 
where subsequently a receiver appointed for the corporation brought 
suit against the surety for the amount of the loss, it was error to 
submit the case to the jury. 

(For other cases, see Principal and Surety, Cent. Dig. §§ 442-445; Dec. 
Dig. § 162.) 


Appeal from Court of Common Pleas, Lycoming County. 

Assumpsit on a bond by Don M. Larrabee, receiver of the National 
Protective Association, against the Title Guaranty & Surety Company. 
From a judgment for plaintiff, defendant appeals. Reversed. 


The jury found a verdict as follows :— 

“December 17th, 1913. We find in favor of the plaintiff for the sum 
of $23,500 with interest from August 21, 1912, the date of bringing this 
action. Pres., A. L. Scholl, $5,000; Treasurer, J. H. Spencer, $10,000; 
Secretary, Harriet J. Spencer, $5,000; Trustee, Dr. F. L. Moyer, $5,000.” 


Argued before Brown, C. J., and Mestrezat, Elkin, Stewart, and 
Moschzisker, JJ. 


John E. Cupp, of Williamsport, and Warren, Knapp, O’Malley & 
Hill, of Scranton, for Appellant. 

N. M. Edwards and Max L. Mitchell, both of Williamsport, for 
Appellee. 


—— —— -— - Go@- 


SEAY vs. GEORGIA LIFE INS. CO.* 


(Supreme Court of Tennessee.) 


1. INSURANCE— LIABILITY INSURANCE — CONSTRUCTION — 
“WHILE ACTING UNDER ASSURED’S INSTRUCTIONS.” 


Defendant insured plaintiff, a physician having in his employ two younger 
doctors as assistants, against loss from liability for bodily injuries 
or death suffered in consequence of error, mistake, or malpractice 
by any assistant in his employ “while acting under the assured’s in- 
structions.” One of his assistants made a mistaken diagnosis, re- 
sulting in a judgment for damages against the physician. The diag- 
nosis and treatment was left wholly to the assistant, and the physician 
apparently had no knowledge of the particular case and gave the 
patient no personal attention; the assistant merely acting according 
to previous general instructions and the custom which prevailed under 
the contract between himself and the physician. Held, that defendant 
was not liable, since the quoted words were intended to qualify 
defendant’s liability, and if they were treated as covering the physi- 
cian’s general instructions, they would neither expand nor restrict 
the insurer’s liability, but would be altogether meaningless. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


2. INSURANCE—CONSTRUCTION OF POLICY. 


Though an insurance contract prepared by the company, when doubtful 
or ambiguous in its terms, will always be construed in favor of the 


* Decision rendered, Oct. 9, 1915. 179 S. W. Rep. 312. 
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insured, it should be construed, like other contracts, so as to give 
effect to the intention and express language of the parties. 

(For other cases, see Insurance, Cent. Dig. §§ 292, 294-298; Dec. 
Dig. § 146.) 

Buchanan and Fancher, JJ., dissenting. 


Appeal from Chancery Court, Hamilton County; W. B. Garvin, 
Chancellor. 

Action by John L. Seay against the Georgia Life Insurance Com- 
pany. Decree for defendant, and complainant appeals. Affirmed. 


Allison, Lynch & Phillips, of Chattanooga, for Appellant. 
Thompson, Williams & Thompson, of Chattanooga, for Appellee. 
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NATIONAL LIVE STOCK INS. CO vs. GOMILLION. 
(No. 5482.) * 


(Court of Civil Appeals of Texas. Austin.) 


1. INSURANCE—CONSTRUCTION OF CONTRACT—ATTACHING 
APPLICATION TO POLICY. 


Under Rev. St. 1911, art. 4951, requiring a policy of insurance to be ac- 
companied by a copy of the application and a copy of all questions 
asked and answered, and article 4953, requiring every policy to con- 
tain the entire contract and that the application shall be made a part 
thereof, the penalty for failure to comply with article 4951 is to ex- 
clude the application and questions and answers from the insurance 
coment notwithstanding it may be referred to in the policy as a part 
thereof. 


(For other cases, see Insurance, Cent. Dig. §§ 308-311; Dec. Dig. § 151.) 


6. INSURANCE—FAILURE TO SETTLE LOSS—PENALTY AND 
ATTORNEY’S FEES. 


The penalty and attorney’s fees provided for allowance by Rev. St. 1911, 
art. 4746, against an insurance company for failure to settle a loss, 
were properly allowed in a suit on a policy insuring live stock in 
which plaintiff showed full performance and the defense was the 
unconstitutionality of the statute requiring annexation of the appli- 
cation to the policy. 


(For other cases, see Insurance, Cent. Dig. § 1498; Dec. Dig. § 602.) 
7. INSURANCE—ACTION ON POLICY—LIVE STOCK—EVI- 
DENCE. 


In an action on a policy insuring a mule, alleged to have died from over- 
heat, it was not error to permit witness to testify that he had treated 
the mule kindly and had not overdriven it on the day that it died, and 
that the day was not unusually warm for October. 


(For other cases, see Insurance, Cent. Dig. §§ 1677, 1680, 1681, 1683; Dec. 
Dig. § 654.) 


Appeal from Caldwell County Court; J. T. Ellis, Judge. 

Action by F. H. Gomillion against the National Live Stock Insurance 
Company. On defendant’s appeal from a justice of the peace to the 
county court, there was judgment for plaintiff, and defendant appeals. 
Affirmed. 

See, also, 174, S. W. 330. 


E. B. Coopwood and Nye H. Clark, both of Lockhart, for Appellant. 
O. Ellis, Jr., S. R Graves, and T. B. Monroe, all of Lockhart, for 
Appellee. 


* Decision rendered, June 2, 1915. 178 S. W. Rep. 1050, 





Insurance Law Journal Vol. 46. —[Dec., 1915. 


STATE ex ret. FISHBACK, Ins. Com’r, vs. UNIVERSAL 
SERVICE AGENCY. (No. 12483.)* 


(Supreme Court of Washington.) 


INSURANCE — NATURE OF INSURANCE — “ENGAGED IN 
BUSINESS.” 


Where a corporation contracted with its subscribers to procure for them 
medical services, drugs, and merchandise, at a relatively low rate, not 
guaranteeing performance by the individuals who were to furnish 
services and goods, such corporation was not engaged in the in- 
surance business subjecting it to the authority of the Insurance 
Commissioners, since by Laws 1911, p. 161 (the Insurance Code), 
“insurance” is a contract whereby one party, called the “insurer,” for 
a consideration, undertakes to pay money or its equivalent, or to do an 
act valuable to another party, called the “insured,” or his bene- 
ficiary, upon the happening of the hazard or peril insured against, 
whereby the party insured or his beneficiary suffers loss or injury, 
while in the instant case there was no hazard or peril whereby the 
purchasers of contracts might suffer a loss or injury which the cor- 
poration insured against. 


(For other cases, see Insurance, Cent. Dig. § 1144; Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First and Second Series, 
Insurance.) 


Department 2. Appeal from Superior Court, Yakima County; 
Thos. E. Grady, Judge. 
Quo warranto by the State, on the relation of H. O. Fishback, In- 
surance Commissioner, against the Universal Service Agency. Judg- 
ment for defendant, and relator appeals. Affirmed. 


W. V. Tanner, John M. Wilson, and L. L. Thompson, all of Olympia, 
for Appellant. 


Wilson & Hatfield, of North Yakima, for Respondent. 
* Decision rendered, Sept. 25, 1915. 151 Pac. Rep. 768. 





